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PRINCIPLES OF CONTRACT 


1 

AGREEMENT, PROPOSAL, AND ACCEPTANCE 


The law of Contract may be deset ibed as the endeavour of public 
authority, a more or less imperfect one by the nature of the case, 
to establish a positive sanction for the expectation of good faith' 
which has grown up in the mutual dealings of men of average 
rightmindedness. Acandingly the most popular description of a 
contract that rail lx- given is also the most exact one, namely that 
it is a promise or set of promises which the lasv will enforce. 1 The 
specific mark of contract is the creation of a right, not to a thing, 
hut to another nun's conduct in the future. He who has gisen the 
promise is bound to him who accepts it, not merely because he had 
or expressed a certain intention, but because he so expressed him- 
self as to entitle the other parts to rely on his acting in a certain 
wav. This is apt to be obscured in common cases, but is easily seen 
to lx* true. Suppose that A. agrees to sell to B. a thing of which not 
he but C. is the true owner. C. gives the thing to B. Here, though 
B has got the thing he wanted, and on bcttei terms than he 
expected, A. has not kept his promise; and, it the other requisites 
of a lawiul contract were ptesent as between himself and B„ he 
has broken his contiact. I'he priniarv questions, then, of the law 
of contract are first, what is a promise? and next, what promises 
are enforceable? 

The importance and diflicultv of the first of these questions 
depend on the fact that men can justly lelv on one another’s inten- 
tions, and corn is of justice hold them bound to their fulfilment, 
only when they have expressed in a manner that would convey to 
an indifferent person, reasonable and reasonably competent in the 


1 The modrrn tcmloM”) to look to " the rr&lixation of reasonable expectations " as die 

r und of just < burns rather than an artificial equation of wills or indentions is well 
lared by Prof. Rcncoe Pound. Considerations in Equity, Wigmore Celebration 
Essays, iqig, at 459 ; cp. Willisum, Mutual Assent in the Formation of l >>n tracts, 
16, 525., with whom also I mainly agree. The learned reader who has both taste 
and leisure lor examining a novel mode of approach may make what he can ol 
Mr. George K. Gardner's lnquirv into the Principles of the Law of Contracts 
46 Harv. Law Rr>. 1 (Nos . 193^. |Srr also Morns R. Cohen's Basis of Contract, 
46 Harv. I jaw Rev. 553 (Feb. 1333)* Another instructive American analysis is 
Morawm, Elements of the Law ol Contracts (and ed. iqsit), ch. I. The theory of 
O. W, Holmes, that a cotmact is properly to lie regarded as the taking of a risk 
creating a liability to pay damages in a certain event, was contested by Pollock 
14a, n. 61) who is reinforced by Prof \\. W. Burkland in ft Cambridge Law 
Jou rnal (1944)* 347-231*] 

* (The American Restatement of Contracts, § 1 , has substantially the same definition.] 
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matter in hand, the seme in which the expression is relied on by 
the party claiming satisfaction. Judges and juries stand in the (dace 
of this supposed indifferent person, and have to be convinced that 
the dealings in the particular case contained or amounted to the 
promise alleged to have been made and relied upon. 

Our first business must therefore be to separate and analyse the 
elements which, generally speaking, must concur in the formation 
of a contract. A series of statements in the form of definitions, 
though necessarily imperfect, mav help to clear the way. 

AGREEMENT AND PROMISE. 

i . Every agreement and promise enforceable by law is a contract. 
*. An agreement is an act in the law whereby two or more per- 
sons declare their consent as to anv act or thing to be done or 
forborne by some or one of those persons for the use ol the others 
or other of them. 1 • 

Such declaration may take place bv 

(a) the concurrence of the parties in a spoken or written form of 

words as expressing their common intention. 01 

(b) an offer made bv some or one of them, and accepted bv the 

others or other of them 

4. The declaration of anv partv to an agreement, so far as relates 
to anything to be done 01 forborne on his part, is called a promise. 
The expression of a person s willingness to become, according to 
the terms expressed, a partv to an agreement, is tailed an offer or 
proposal. 

An offer may become a promise by acceptance, but is not a 
promise unless and until it is accepted.' 

5. An agreement which has no legal effect is said to be void. 
An agreement which ceases to have legal effect is said to become 
void or to be discharged. 

6. An agreement is said to be a voidable contract il it is enforce- 
able by law at the option of the other or others. 

We proceed to develop and explain these statements, so far as 
appears convenient at the outset of the work. 

I. DEFINITION OF AGREEMENT 

The first and most essential element of an agreement is the 
consent of the parties. But in order that their consent may make 
an agreement of which the law can take notice, other conditions 

• Thit statement was adopted by Kekewidh J. Foster v. WhttUr (1887) 36 Ch. D. 693* 
698 ; 57 L, J. C 3 b. 149. [Dr. R. M. Jackson, in 53 Law Quarterly Review (1937), 
525, has pointed out some awkward consequences that ensue if it be insisted utat 
agreement is essential to a contract Cf. Willis ton, Law of Contracts (ed. 1936), 
la ; Salmond & Winfield, Contracts, 3 «$.] 

* This does not imply that every offer is revocable until acceptance. How far that is 
so is a question not of definition but of substantive law. ** Offer ” and " proposal " 
are synonymous terms : M proposal ’* is often convenient as allowing " p r oposer 0 
to be used as a correlative term rather than the legitimate but clumsy ** offeror.*' 
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must be fulfilled. The agreement most be, in our old English 
phrase, an act in the Jaw : that is, it must on the face of the matter 
be capable of having legal effects. It must be concerned with duties 
and rights which can be dealt with by a court of justice. And it 
must be the intention of the parties that the matter in hand shall, 
if necessary, be so dealt with, or at least they must not have the 
contrary intention. An appointment between two friends to go 
out for a walk or to read a book together is not an agreement in the 
legal sense : for it is not meant to produce, nor does it produce, any 
new legal duty or right, or any change in existing ones.* Even the 
most formal expression of agreement cannot operate as a contract if 
the parties, in the same instrument, explicitly declare that they do 
not intend it to have any such operation, and that (he agreement is 
to be binding only in honour.* 

Again, there must not only be an act in the law, but an act which 
determines duties and rights ot the parties. A consent or declara- 
tion of several persons is not an agreement if it affects only other 
people’s rights, or even if it affects rights or duties of the persons 
whose consent is expressed without creating any obligation between 
them. The verdict of a jury or the judgment of a full Court is a 
concurrent declaration of several persons affecting legal rights ; but 
it is not an agreement, since* ihe rights affected arc not those of the 
judges or jurymen. It a fund is held bv the trustees of a will to be 
l>aid over to the testator’s daughter on her marriage with their 
consent, and they give their consent to her marrying J. S., this 
declaration ol consent affects the duties of the trustees themselves, 
lor it is one of the elements determining their duty to pay over the 
fund. Still it is not an agi cement, for it concerns no duty to be 
performed by anv one of the trustees towards anv oilier of them. 

Nothing but ihr absence of intention seems to prrvenr a contract from arising in 
many cases of this kind A. asks B. to dinner. Here w proposal of something to 
be done by B. at \ s request, namely, coining to A/s house at the appointed tune. 
If B. accepts, there is in form a contract by mutual promise*. If acceptance is not 
required, the trouble and expense of coming to A/s house are ample consideration 
for A/s promise to provide a dinner. Why is A. not legally bound to have meat 
and drink ready for B., so that if A. tiad forgotten his invitation and gone elsewhere 
B. should have a right of action ? Only bec ause no legal bond was intended by the 
parlies. It might possibly be said that these arc really cases of contract, and tha * 
only social usage and the trifling amount of pecuniary interest involved keep them 
out of courts of justice. But I think Sa vigny's view, which is here adopted, is the 
better one. There is not a contract which it would be ridiculous to enforce, but the 
original proposal is not the proposal uf a contract. One or two modern writers 
think it enough to say Dt muwms rum curat lex. But purely honorary engagements 
are often of great importance. [Cf. 170 Law Times (1030), 317 ; and Williston, 
Law of Contracts led. 1936}, § 21, where the learned author (n. 14) points out that 
the real difficulty in finding a contract in such cases is that the parties " do not 
manifest an intent to make a bargain, that u. to exchange a promise for an a g r eed 
consideration/'] 

Aasr df Frank Co. v. J. R. Crompton Bros. [ 192$] A. C. 445 ; 94 L. J, K. B. iao ; but 
this will not prevent ordinary business transactions such as sales of goods which may 
occur in the working out of the agreement from having their normal legal conse- 
quences. The reason for the “ honour clause M was not disclosed, see [1923] A. C. 

4 $* • (A clause excluding legal liability is not contrary to public policy : Apptoson 
v. Laumnood (1939] 1 All E. R. 464, C. A, ; a clause of this sort was inserted in a 
football pool contract ; the action was struck out as frivolous.] 
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There is a common duty to the beneficiary, but no mutual obliga- 
tion. By obligation we mean the relation that exists b etwee n two 
persons of whom one has a private and peculiar right (that is, not a 
merely public or official right, or a right incident to ownership or a 
permanent family relation) to control the other’s actions by calling 
upon him to do or forbear some particular thing. T An agreeme nt 
might be defined, indeed, as purporting to create an obligation ; 
and the mark which distinguishes an obligation so created from 
any other kind of obligation is that its contents are wholly deter- 
mined by the will of the parties.' But for the purposes of English 
law we prefer to say (what is in effect the same) that an agreement 
contemplates something to be done or forborne by one or more of 
the parties for the use of the others or oilier. The word use 
(representing the Latin opus through an Anglo-French form orps, 
not usus) is familiar in English law-books from early times in such 
a connexion as this. 

The common intention of the paities to an agreement is a fact, 
or inference of fact, which, like am other fact, has to be proved 
according to the general rules of evidence When it is said, there- 
fore, that the true intent of the parties must govern the decision oi 
all mailers of contract, this means such an intent as a court of 
justice can take not it e oi. If A., being a capable ] verson, so bears 
himself towards B. that a reasonable man in B.'s place would 
naturally understand A. to make a promise, and B. docs lake A.’s 
words or conduct as a piomisc, no further question can be made 
about w'hat was passing in A.’s mind. “ Mental at is or acts of the 
will," it has been well said, " are not the materials out ol which 
promises are made."’ Under such circumstances, as well as 111 
certain other more special cases, the law- docs not allow a partv to 
show that his intention was not in truth such as he made or suffered 
it to appear. But in the common and regular course of things the 
consent to which the law gives effect is real as well as apparent. 

2. WAYS (>!• DKC1.ARINC COVSKVl 

Two distinct modes of the formation of an agreement are hne 
specified. It is possible, however, to analyse and define agreement 
as constituted in every case by the acceptance of a proposal. In fact 
this is done in the Indian Contract Act. And it is appropriate to 
most of the contracts which occur in daily life, buyitig and selling, 
letting and hiring, in short all transactions which involve striking a 
bargain. One party proposes his terms: the other accepts, rejects, 
or meets them with a counter-proposal: and thus they go on till 
there is a final refusal and breaking off, or till one of them names 

7 Savigny, SyW. i. 338—9 ; Obi. i. 4 stq. 

* That a, char will ascertained by the proper rule* of interpretation, not neretaarily 

• will completely expressed on the face or the iranwction. 

* Langdell, Summary, | 180. 
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terms which the other can accept as they stand. The analysis is 
presented in a striking form by the solemn question and answer of 
the Roman Stipulation, where the one party asked (specifying full) 
the matter to be contracted for) : That you will do so and so, do 
you covenant? and the other answered with the same operative 
word: I covenant. 1 * Yet the importance ot proposal and accept- 
ance as elements of contract has, until of late yean, been much 
more distinctly brought out in the Common Law than by writers 
on the modem civil law. 

It seems overstrained to apply this analysis to a case in which 
the consent of the parties is declared in a set form, as where they 
both execute a deed or sign a written agreement. Some say that, 
although there is no proposal or acceptance in the final transaction, 
the terms of the document must have been settled b\ a process 
reducible to the acceptance ol a proposal ; but this hardly suffices: 
for the formal instillment has a iorce apart from and beyond tiiat 
of the negotiation which fixes its tcnn$. And it may well be, and 
sometimes is the case, that the panics intend not to be legally 
Ixmnd to anything until their consent is formally declared. IjX 
such a case* it cannot be said that the projxisal and acceptance con* 
stitute the final and legal agi cement. Take the common case of a 
lease. There is generally an enforceable agreement, constituted by 
letters or memorandum, before the lease is executed. But the 
lease itself is (besides its dTea as a transfer ol propeuy) a new 
contract or series ol conn acts. In this who is the proposer and who 
the acceptoi ? Are we to sa> that the lessor is the proposer because 
in the common course he executes the lease before the lessee 
executes the counietpari? Or arc we to take the covenants 
severally, and sa\ that in each one the partv with whom it is made 
is the proposei, and the paitv bound is the acceptor? What, again, 
if two parties are discussing the terms of a contract and cannot 
agree, and a third indifferent person suggests terms jvhich they 
both accept? Shall we say that he w*ho accepts them first thereby 
proposes them to the other? And what il they accept at the same 
moment? The case of competitors in a race w r ho, by accepting 
rules laid down by the managing committee, become bound to one 
another to observe those rules, 11 is even stronger. The truth is, as 

I venture to think, that the exclusive pursuit of the analytical 
method in dealing with legal conceptions always leads into some 
strait of this kind, and if the pursuit be obstinate, lands us in sheer 
hetions. 

10 No doubt the formula Spondts ? spondeo, originally the only binding one, and almost 
certainly of religious origin, was in early times supposed to have a kind of magical 
effect. But it was necessary that the stipulator should hear the promissory answer* 
Cp. Palgrave. Commonwealth of England, a, cxxxvii, cxli. [See also the references 
in Auckland, Text-Book of Roman Law (and ed. 1932), 434, note 4.] 

II Clarke v. Earl Ditmmm {The “ Satamta [1] 789A. C. 59 ; 66 L. J. P. t. Here 
we are driven to say that rverv party is noth a proposer and an acceptor. Cp. 
p. 19. 
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J. PROMISE. 

Exce pt in the case of simultaneous declaration just mentioned, a 
promise is regularly either the acceptance of an offer or an offer 
accepted. Where the promise is embodied in a deed, there is an 
apparent anomaly ; for the deed is irrevocable and binding on the 
promisor from the moment of its delivery by him, even before any 
acceptance by the promisee." But this depends on the peculiar 
nature of a deed in our law. The party who seals, [signs***] and 
delivers a deed witnessing his promise does not, strictly speaking, 
thereby create an obligation, but rather declares himself actually 
hound, and that declaration is conclusive, as against himself, under 
normal conditions. In fact it is only in modem times that special 
defences, on the ground of fraud and the like, have been allowed to 
avail a man against his own deed. Thus the questions of consent 
and acceptance are not open, as oidinary questions of fact, to anv 
discussion. The party has recorded his own promise in solemn 
form, and cannot require ptoof that any other positive condition 
was satisfied. As matter of historv, the very object of the Anglo- 
Norman writing under seal was to dispense with anv other kind of 
proof, and to substitute the authenticated will of the parties them- 
selves for an appeal to the hazards of oath, ordeal, or judicial 
combat. It is not that an anomalous liability is treated ; the con- 
tracting party is estopped (special and exceptional causes excepted) 
from disputing that he is liable. Not the promise, but the deed 
itself, is irrevocable and operatise without need of cxtcinal con- 
firmation. Whether it is convenient, on the whole, for the purposes 
of modem law to retain the deed with its ancient qualities is a 
question beyond our present limits." 

4- DEFINITION Ol CONTRACT 

The term contract is hete confined to agreements enforceable by 
law. This Restriction, suggested perhaps by the Roman distinction 
between contractus and pactum, is believed to have been first 
introduced in English by the Indian Contract Act. It seems a 
manifest improvement, and free from the usual drawbacks oi 
innovations in terminology, as it makes the legal meaning of the 
words more precise without any violent interference with their 
accustomed use. 


5. VOID ACRELMENIS 

The distinction between \>oid and voidable transactions is a 
fundamental one, though it is often obscured by carelessness of 


» Xtmu v. Wickham (1866) L. R. 9 H. L. 996, 393 ; [Ji'aaj v. Wmtmuul tr Bank Ltd. 
(1940) A. C. 366 ; too L. J. Ch. 13B ;) Dm d. Gan i mi v. Knight (tBs6) 3 B. A C. 
Wl ; 9Q R. R. 333 ; and Me Prrf. to 99 R. R. v — ix. 

[Law of Property Act, 1995 (15 & 16 Geo. 5, r. ao), s. 73.} 

11 The old law bai been altered in various way* in many American Skate*. [In nearly 
half of them the distinction between se al e d and unsealed writings has been abolished : 
Restatement of Contracts (1939). i, 116.] 
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language. An agreement or other act which is void has from the 
beginning no legal effect at all, save in so far as any party to it 
incurs penal consequences, as may happen where a special prohibi- 
tive law both makes the act void and imposes a penalty. Otherwise 
no person's rights, whether he be a party or a stranger, are 
affected. “ A voidable act, on the contrary, takes its full and proper 
legal effect unless and, until it i$ disputed and set aside by some 
person entitled so to do. The definitions of the Indian Contract 
Act on this head are simpler in form than those given above: but 
certain peculiarities ok English law prevent us from adopting the 
whole of them as they stand. It is not correct as an universal 
proposition in England that " an agreement not enforceable by law 
isaafrTlo be void," for we have agreements that cannot be sued 
upon, and yet are recognized by law for other purposes and have 
legal effect in other ways.” 


6. VOIDABLE CONTRACTS 


The definition here given is from the Indian Contract Act. The 
idea is not an easy one to express in terms tree from objection. 
Perhaps it would be better to say that a voidab le co ntract is an 
agreement such that one of the parties is entitle 3 ~at~ hi s o ption m. 
treat it as never having been binding on him. The Anglo-Indian 
definition certainly covers i at her more than the otdinary use of the 
terms. Cases occur in English law where, by the effect of peculiar 
enactments, there is a contract enforceable by one party alone, and 
yet we should not naturalh call it a voidable contract. An example 
is an agreement required bv the Statute of Frauds, 1677 (sg Car. *, 
c. 3), s. 4, to be in writing, uhich has been signed bv one party and 
not by the other. Here the party who has signed is bound and the 
other is tree. “Voidable contract” seems not exactly the appro- 
priate name fot such a state of things. And it may even be said 
that a contract which has been completely performed on one 
side is litctallv “ enforceable bv law at the option of one of the 
parties" only. But the definition as it stands cannot practicallv 
mislead.” 

Consideration is sometimes treated as if it were among the 
necessary elements of an agreement.” But the conception, in 
the generality with which we use it. combined with its restriction 
within the limits of exchangeable value of some kind, is peculiar to 


II 


It 

It 


*7 


(But there are exceptional cases. Thus, it is possible for ownership of goods to pus 
to an infant under a void contract • Pearce \ . Bra w [1929] 2 K. B. 310 ; 98 L. J. K. B 
559 Cf. P. A. Landoti in 4ft L. Q, R. t, 1931^, 309 — 310, and A. M. Finlay in Bell 

sV53i,: M9 - 


There is a similar but slighter difficulty about the use of the word ton/, A contract 
when it is Billy performed ceases to have legal effect ; it is rfucfargstf, but there is 
something harsh in saying that it becomes void, a term suggestive of Indfficacy rather 
than of completed effect. Hence in the fifth definition f have introduced the word 
discharged as an alternative. 

Thus it is defined in the interpretation clause of the Indian Contract Act. 
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the Common Law, It does not exist in the jurisprudence of the 
Continent or of Scotland. In our law we require, for the validity 
of an informal contract, not merely agreement or deliberate inten- 
tion* but bargain ; a gratuitous promise is not enforceable unless 
included in tire higher obligation of a deed. The rules as to pro- 
posal and acceptance cannot be fully understood without bearing 
this in mind ; still the requirement of consideration is a condition 
imposed b\ positive law and has nothing universal or necessary 
about u. Hereafter a fuller discussion will be given: for the 
present it mav serve to describe consideration as an act or forbear- 
ance, or the promise thereof, winch is offered bv one party to an 
agreement, and accepted In the other, as an inducement to that 
other's au <n promise 

Proposal and acceptance, though not strictlv necessai v parts of 
the general conception of Contract, aie m practice the normal and 
most impottant elements When agreement has reached the stage 
of being embodied in a form of woids adopted bv lwth panics, the 
contents of the document and the consent of the panics are 
general!* simple and easih prosed tacts, and the onh remaining 
question (assuming the other rcquiiements of a valid contract to be 
satisfied) is what the woids mean. The accept a nee of a proposal 
might seem at fust sight an equallv simple fact But the com- 
plexity of human affaus. the looseness of common speech, the 
mutability of circumstance's and of mens intentions, and the 
exchange of communications between panics at a distance, raise 
questions which have to be piovided for in detail 

We mav have to considei sepautclv whether the offer of a 
contract was made, what the terms of that oHct were; whether 
there was anv acceptance of it: and whether the acceptor was a 
person to whom the offer was made 

COM Ml MCWIOVs IN GENERAL 

The proposal or acceptance of an agreement mav be rommuni 
rated bv words ot h\ conduct, or partly by the one and partlv 
by the other Iri so far as a proposal ot acceptance is conveyed bv 
w’ords, it is said to be express In so far as it is convened by conduct, 
it is said to be tacit l * 


rVCIl PROMlSIr 

It would be as difficult as it is needless to adduce distinct 
authority for this statement. Cases are of constant occurrence, and 
naturally in small matters rather than in great ones, wfiere the 

l * Vie shall see that communication of an acceptance may be dispensed with in some 
cases. But the law knows nothing of constructive communication. A document 
tying unexamined in a letter-box U not yet communicated, even if the omission to 
take it out and deal with it be negligent : Curtic* v. Jbtmdof i Ctir md Midland Mmdt 
[1906] 1 K. B. 393 ; 77 L. J, K. B. 341, C. A. JThis must be qualified bv the 
rules as to acceptance by post (p. 37, part)]. 
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proposal, or the acceptance, or both, are signified not by words but 
by acts. For example, the passenger who steps into a ferry-boat 
thereby requests the ferryman to take him over for the usual fare, 
and the ferryman accepts this proposal by putting off. In the case 
of obtaining a chattel fiom an automatic machine (where putting 
m our coin is the acceptance of a sanding offer made by the 
owner of the machine) there is no possibility of accepting in 
words. 

A promise made in this way is often said to be implie d^ but this 
tends to obscure the distinction of the real though tacit promise in 
these cases from the fictitious promise "implied by law/’ as we 
shall immediately see, in certain cases where there is no real con- 
tract at all, but an obligation quasi ex contractu , and in others 
where definite duties are annexed by rules of law to special kinds 
of contracts or to relations arising out of them. Sometimes it mav 
be difficult to draw' the line. " Where a relation exists between 
two parties which involves the performance of certain duties by 
one of them and the payment of reward to him bv the other, ih# 
law a ull tmply (fictitious contract), or the jury may infer (true 
contract) a promise bv each party to do what is to be done by 
him/* 1 * It was held in the case cited that an innkeeper promises 
in tiiis sense to keep his guests' goods safely . The case of a carrier 
is analogous. So where A does at B/s request something not 
apparently illegal or wrongful, but which in fact exposes A. to an 
action at the suit of a third person, it seems to be not a proposition 
of law, but an inference of fact which a jury may reasonably find, 
that B. must be taken to have promised to indemnify A." 

If A. w f ith B/s knowledge, but without any express request, does 
work for B. such as people as a rule expect to be paid for, it B, 
accepts the work or its result, and if there are no special circum- 
stances to show that A. meant to do the work tor nothing or that 
B. honestly believed that such was his intention, there is no 
difficulty in inferring a promise bs B. to pay what A/s labour is 
worth.®** And this is a pure incidence of tact, the question being 
whether B/$ conduct has been such that a reasonable man in A/s 
position would understand from it that B. meant to treat the work 
as if done to his express order. The doing of the work with B.’s 
knowledge is the proposal of a contract, and B/s conduct is the 
acceptance. This holds even if A. and B. both believe that the work 
is being done under an express contract, whereas, by the fraud of 
X. on whom they both relied to draw up the terms, A. and B. have 
signed writings naming different prices and there is no express 
contract at all. For at all events they intended the work to be 
fairly paid for, and the only solution is to assess the sum payable 


** Per Cur. Morgan v. Horry \ i860 6 H. & N. 265, 276 ; 30 L. J. Ex. 131. 
t0 BusdoU v. Imming (1875) L R. 10 C. P. 196 ; 44 L, J. C. P. 197. 

“ R. />. C v. flowrU [1942] * AU E. R. 


**• [Cf. Uptom~aH-Sitvm R. 


220 .] 
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at what it is rtrasooably, worth/ 1 The like inference cannot be 
made if the work is done without B/s knowledge. For by the 
hypothesis the doing of the work is not a proposal, not being com* 
muni rated at the time; R. has no opportunity of approving or 
countermanding it, and cannot be bound to pay for it when he 
becomes aware of the facts, although he may have derived some 
benefit from the work ; it may be impossible to restore or reject 
that benefit without giving up his own propert\ . s * If A. of his own 
motion sends goods to B. on approval, this is an otfer which B. 
accepts by dealing with the goods as ow ner. If he does not choose 
to take them, he is not bound to return them; nor indeed is he 
hound to take anv acme cate of them till A. reclaims them.* 4 

IMPLIED OR CONSHU ( riVf PROMISE 

But it does not follow that because theic is no true contract, 
there may not be cases falling within this general description in 
which it is just and expedient that an obligation analogous to 
contract should be imposed upon the j>erson tecciving the benefit. 
In fact there are such cases: and as the forms ot our common lavs 
did not recognise obligations quasi r\ contractu in any distinct 
manner, these cases were dealt with bv ihc fiction of an implied 
previous request, which often had to lx* supplemented (as in the 
action for monev had and received) bv an equally fictitious 
promise. The promise, actual or fictitious, was then supposed 10 
relate back to the fictitious request, so that the transaction which 
was the real foundation ot the matter was treated as forming the 
consideration in a fictitious contract of the regular type. Here, as 
in many other instances, the law was content to rest in a 
compromise between the forms of pleading and the convenience ot 
mankind. These fictions have long ceased to appear on the face 
of our pleadings, bur they have become so e stablished in legal 
language that it is still necessarv to understand them,* 4 The 
Indian Act provides for matters of this kind more simply in form 
and more comprehensively in substance than our present law, by 
a separate chapter, entitled “ Of certain Relations resembling those 
created by Contract " (ss. 68 — 7s, cp. s. 73). The term constructive 

11 Vuktry v. Ritchu (10091 202 Muss. 247, a curious and 11 1* believed a singular cue. 
It is quite nredlras here to talk of mistake : the tint elements of an express contract 
were Jacking, as there was no real communication between the parlies of the terms 
cm vshsch they were willing to contract. [According to Wiliiston, Contracts, 4148, 
the Court held there was no contract, but allowed the plaintiff to recover an amount 
based on the detriment to him which largely exceeded both the benefit to the 
defendant and the price for which the work was supposed to be done,] 

** Cp. ditto of Pollock C.B in Tapbr v. l*hd {1856) a**, L, J. Fa. al 33a. The effort 
of a subsequent express promise to pay for work already done comes under the 
doctrine of Consideration. 

*• It is prudent, however, to inform the sender that the goods sent without request are 
at his disposal and risk. [The topic is discussed in Winfield, Text-Book of Tort 
(and etLj. 396-348.] 

M For details, see notes to Lamptngh v, Bralhwoil in 1 &m. L. C., and Osbmn* v. R*i*rs, 
1 Wms, Saund. 357. 
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| ontract may properly be applied to these obligations ; it is exactly 
analogous to “ constructive possession ” and '‘constructive notice/’ 
It is adopted, we believe for the first time, in the comprehensive 
work on the Laws of England which bears Lord Halsbury's name. 
The term Quasi-Contract is now generally recognized,* 44 

A corollary from the general principle of tacit acceptance, which 
in some classes of cases is of considerable importance, is thus 
expressed by the Indian Contract Act (s. 8) : — 

“ Performance of the conditions o[ a proposal, or the 
acceptance of any consideration foi a reciprocal promise 
which may be offered with a proposal, is an acceptance of the 
proposal/* 


UFMRAl on IRS 

This rule, though it might have been more aptly worded, 
substantially contains the true legal theon of offers of reward made 
by public advertisement for the procuring of information, the 
restoration of lost property, and the like. On such offers actions 
have many times been brought with success by persons who have 
done the things required as the condition of obtaining the reward. 

It appears to have been once held that even after performance 
an offer thus made did not become a binding promise, because 
'* it is not averred nor detlaicd to whom the words were spoken/’** 
But the established modern doctrine is that there is a contract with 
any person who performs the condition mentioned in the 
advertisement/* That is, the advertisement is a proposal which is 
accepted by performance of the conditions. It is an offer to become 
liable to any person who happens to fulfil the contract of which it 
is the offer/’ Until some person has done tins, it is a proposal and 
no more. It ripens into a promise onlv when its conditions are 
fully satisfied. As Sir W. Anson has well put it, “aji offer-need 
not he made to an ascertained person, but no contract can arise 
until it has been accepted b) an ascertained person/* 8 * 

In the same manner each bidding at a sale by auction is a pro- 
posal ; and when a particular bid is accepted by the fall of the 
hammer (but not before), there is a complete contract with the 
particular bidder to whom the lot is knocked down/* 

{Cf. lx>rd Wright, Legal Essays, ch i. ii , Winfield. Province of Tort, ch. vii.1 
** Woks V. TybaS (1604? Noy, 11; i Rolle Ab. 6 M. pi. r. 

14 Williams v. Canaardit ar (1833) 1 B. & Ad. 621 ; 38 R. R. 328. This is rather laxly 
expressed ; as to a resulting difficulty, tee p. 16. 

* T „ Willes J, Spencer y. Harding (1870) L. R. 5 C. P. 582. See too CarltM v. CarMtc 
•Swat* Bail fit. (1893] 1 Q. B. 256, per Undley, L,J. at 262, per Bowen L.J. at 268 ; 

6aL. J, ch. 257- 

11 Principles of the English Law of Contract, 46, 18th ed. We have no special term 
of art for a proposal thus made by way of general request or invitation to all men 
to whose knowledge it comes. The Germans call it Ausl&btmg. 
tv v. Cam (1789) 3 T* R. 148 ; 1 R. R. 679. Prof. Langdell (Summary, $ 19) 

thought it would have been better to hold that f every bid constitutes “ an actual 
sale sulyect to the condition that no one else shall bid higher. 1 ' 
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The principle h sufficiently clear, but its application is not 
wholly free from difficulties. These are partly reducible to ques- 
tions of ha or of interpretation, but partly arise from decisions 
which appear to give some countenance to a fallacious theory. 

OFFFR AMI INVI1 \TlON OF OFFERS 

First, we have to consider in particular cases whethci some 
act or announcement of one ot the parties is really the proposal of 
a contract, or only an invitation to other persons to make proposals 
for his consideration. This depends on the intention of the panics 
as collected from their language and the nature of the transaction, 
and the question is one either of pure fact or of const metion 
Evidently it may be an important one, but due weight Itas not 
always been given to it. 

The proposal of a definite service to be done for icwanl, which 
is m fact a request (in the sense of the ordinary English law ot 
contract) for that particular service, though not addicssed to am 
one individually, is quite different in its natuic from a declaration 
to all whom it ma\ concern that one is willing to do business with 
them in a panic ula? tnannei I lie (mtsoh who publishes such an 
invitation does indeed contemplate that people who choose to act 
on it will do whatever is necessary to put themselves in a position 
to avail themselves of it. But acts so done are merely incidental to 
the real object ; they are not elements of a contract but prelimin- 
aries. It does not seem reasonable to construe such preliminaries 
into the consideration for a contract which the parties had no 
intention of making. Yet there are some modern decisions which 
seem to disregard the distinction between mere imitations or 
declarations of intention and binding contracts” We shall now 
examine these cases. 


not BIKCI. cssrs 

In Denton \. G. A". Railway to./' the tacts were sliortlv these: 
The plaintiff had come from Ixmdon to Peterborough, had done 
his business there, and wanted to go on to Hull the same night. 
He had made his arrangements on the faith of the company's 
current time tables, and presented himself in due lime at the 
Peterborough station, applied for a ticket to Hull by a train 
advertised in those tables as running to Hull at 7.90 p.m., and 
offered to pay the proper fare. The defendant company's clerk 
refused to issue such a ticket, for the reason that the 7.20 train no 
longer went to Hull. The fact was that beyond Milford junction 
the line belonged to the North Eastern Railway Company, who 

** Compare the judgments in Harris v, Xtcksnm 1 (1873) L. R. 8 ft. ft 266 ; 49 L. J 

Q,. B. 171. 

** (1896) 5 E. St B. 860 ; And better in 25 L.J, Q. B. 149, where the owe tutted is given 
at kssfih ; 105 R. R. 33V 
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formerly ran a train corresponding with the Great Northern train, 
for which the Great Northern Railway Company issued through 
tickets by arrangement between the two companies. This corre- 
sponding train had now been taken oft by the N. E. R. Co. but the 
G. N. R. time-table had not been altered. The plaintiff was unable 
to go farther than Milford Junctior that night, and so missed an 
appointment at Hull and sustained damage. The cause was 
removed from a County Court into the Queen’s Bench, and the 
question was whether on the facts as stated in a case for the opinion 
of the Court the plaintiff could ret over/’ 

Lord Campbell C.J. and Wightman J. held that when any one 
offered to take a ticket to an> of the places to which the train was 
advertised to carry passengers the company contracted with him to 
irceive him as a passenger to that place according to the advertise- 
ment. Loid Campbell treated the statement in the time-table as a 
conditional promise which on the condition being performed 
hetaiue absolute. I his projwsiuon, reduced to exact language, 
amdunts to saving that the time-table is a piO[*>sal, or part of a 
proposal, addressed to all intending passengers and sufficient!) 
accepted b\ tender of the fare at the station in time for the 
advertised train. Crompton J.” did not accept this view, nor was 
n netessan to the actual decision: for the Court had only to sav 
whether on the given tacts the plaintiff could succeed m any form 
of action in tort lor a falsi* representation ; an opimon itself ques- 
tionable, but not in this place/* Lord Campbell's opinion has 
received no later judicial supjxm bui lather the contrary, as we 
shall sec towards the end of this chapter 

In War low v. Harrison /* a sale b> auction was announced as 
without reserve, the name of the owner not being disclosed. The 
lot was put up, but in fact bought in by the ownei. The plaintiff, 
who was the highest real bidder, sued the auctioneer as on a con- 
tract to complete the sale as the owner’s agent. The Court of 
Queen’s Bench held that this was wrong : the Court of Exchequer 
Chamber affirmed the judgment on the pleadings as they stood, 
but thought the facts did show another cause of action. Watson 
and Martin BB. and Bvlcs J. considered that the auctioneer con- 
tracted with the highest bona fide bidder that the sale should be 
without reserve. I hcv said thev could not distinguish the case 
Irom that of a reward offered bv advertisement, or of a statement 
in a time-table, thus holding in effect (contrary to the general rule 
as to sales by auction) that where the sale is without reserve the 
contract is completed not bv the acceptance of a bidding, but bv 


41 


41 

It 

SI 


u iJ hc hcrr v,asaolin d»pule, ** Hamlm v. C. Jf. R Co 

('856)1 H. & N. 408 ; a6 L. J. Ex. 90 , 105 R. R. 649 {where a ticket having been 
taken there was an unquestionable contract). 

The fuller report of lw judgment is that in 5 E. fit B. 

See Pollock on Torts, 14th ed. 235, and Preface to 105 R. R. 

\ 1858-9) iR. fit E. »95 ; »9 L.J, Q, B. 14 , in E\. Ch. 1 R. fir E 309 , Jtq L J. Q B. 
14 ; 117 R. R. itiq 
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the bidding itself, subject to the condition that no higher bam 
fide bidder appears. In other words, every bid is in nidi a case 
not a mere proposal but a conditional acceptance. Willes J, and 
Bramwell B. preferred to say that the auctioneer by his announce* 
raent warranted that he had authority to sell without reserve, and 
might he sued for a breach of such warranty. The result was that 
leave was given to the plaint ifl to amend and proceed to a new 
trial, which, however, was not done. 1 * The opinions expressed by 
the judges, therefore, are not equivalent to the actual judgment of 
a Court of Error, and have been in fact regarded with some doubt 
in a later case where the Court of Queen's Bench decided that at 
all events an auctioneer whose principal is disclosed by the condi- 
tions of sale does noi contract personally that the sale shall be 
without reserve.” Later, again, the saint" Court held that when an 
auctioneer in good faith advertises a sale of certain goods, he docs 
not by that advertisement alone enter into any contract or warranty 
with those who attend the sale that the goods shall lie actually 
sold.” In an analogous * .isc" it was det ided that a simple offer of 
stock in trade for sale by tender does not amount to a contract to 
sell to the person who makes the highest tender. 

The doctrine of these cases, though capable, as sve have seen, of 
being expressed in a manner conformable to the normal analysis 
of contract, goes to the utmost limit warranted Its sound principle, 
and is not likeh to he extended. If a man advettiscs that he has 
goods to sell at a certain price, does he conn act w ith an)- one who 
comes and offers to buv those goods that until further notice 
communicated to the intending huva he will sell them at the 
advertised price?** Again, does the manager of a theatre contract 
with everv one who comes to the theatre and is reads to pay for a 
place that the piece announced shall be jierformed, or do directors 
or committee-men who summon a meeting contract with all who 
come that the meeting shall be held? Offers to negotiate, in other 
words expressions of willingness to consider offers, must not be 
confounded with offers to he bound.” 

*• The parlies agreed to a itet proetttmt [an ordrr of die Court to proceeding*] , rc 
note in the L. J, report. 

** Mawprue v WiStlry \ 1865) 6 B. & S. 4J0 ( if L J, Q. B. 229 *Src further Rainbow 
v. Hawkins [1904] 2 K. B. 322 ; 73 L. J. K. B. 641 * nhirh adds nothing on the point 
before us,) But in Johnston v. Hoyts [18941] 2 Ch 73 ; t>8 L. J. Gh, 425, Coaent- 
Hardy J. was prepared to hold on the authority of Harlow Harruon that there is 
a contract by the vendor with the highest bidder that be shall be the purchaser, 
distinct from the contract of sale. The plaintiff failed on another point, 

•• Harris v. tfichrsm *1873) L, R. 8 Q. B. a86 ; 42 L, J. Q, B> 171. 

*• Sponctr v. Harding f 18701 L. R, 5. G. P- 361 *, 39 L. J< C. P. 332. In each of these 
cases we have the unanimous decision of a strung Court. Cp. Rook* v. Damon 
[1895] 1 Ch. 480 ; 64 L. J. Ch. 301. 

•• See per Crompton j, in Denton v. 0 * K. R. Co,, p. 19. (In Timothy v. Simpson {1835) 

1 C. M. Sl R-. 757, 760, it was held that a shopman is justified in turning out of his 
•bop one who iitmts that he is entitled to buy goods at a marked price, in spite of the 
shopman's refusal to sell them at that price. Die Transvaal ease, Crawly v. R. (1909), 
T. &. 1105; L, L. R. 347, is to the tike effect (discussed in 55 L. Q,. R* *16-518) ; sec, 
too, Lord Herschell in Grain&r & Son v. Cough [1896], A. C. 325, 334.] 

41 See per Bowen L.J. Carliil v. Carbolic Smoko Ball Co . [1893] 1 Q» B, 230, 268. 
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Ttys distinction between the proposal of a contract and the mere 
preliminaries is clearly brought out by a later decision of the Court 
of Appeal. A ** proposal " in the usual form was made to a life 
assurance society ; the actuary wrote a letter stating that the pro- 
posal had been accepted at a certain premium, but adding this 
note; “No assurance can take plate until the first premium is 
paid.** Afterwards, and before the time limited for that payment, 
an accident happened to the assured which affected his health, and 
the society, being informed of this, refused the premium when 
tendered. It was held tliat they were entitled to do so. The letter 
of acceptance did not conclude a contract, first, because the amount 
of premium was then first specified, and the assured had therefore 
not consented to that material term of the agreement; next, 
because of the express declaration of contrary intention. 4 * 

Another matter for remark is the effect of notice of revocation. 
Suppose the traveller in Denton's case had seen and read a new and 
correct edition of the time-table in the booking-office immediately 
before he offered to take his ticket. This would clearly have been 
a revocation of the proposal ot the company held out in the 
incorrect time table, and accordingly no contract could arise. 
Similarly if on putting up a particular lot ihe auctioneer expressly 
1 enacted as to that lot the statement of the sale being without 
leserve, there could be no such contract with the highest bona fide 
bidder as supposed in Warlow v. Harrison : 44 yet the travellers or 
bidders grievance would be the same. 

There is also difficulty in determining what arc the contents ol 
the contract supposed to be made. In the case ol the time-table, 
for example, we have a contract said to be concluded b\ the mere 
demand of a ticket and tender of the fare, a contract not to carrv 
the passcngci but to issue a ticket. So in the case of the auction 
we have a contract alleged to be complete not on the acceptance 
but on the making 'of a bid. 

Another difficult} (tliough for English lawyers hardly a serious 
one) is raised by the suggestion that in these cases the first offer 01 
announcement is not a mere proposal, but constitutes at once a 
kind of floating contract with the unascertained person, if any, who 
shall fulfil the prescribed condition . 44 It is quite settled in our law' 
that there cannot be an acceptance constituting a contract without 

41 Canning v. Farquhar (1886) 16 Q.B. Div. 727 ; 5s L. J. Q.B. 225 ; fallowed in looker 
v. Lew Union & Reek Inset. Go., a stronger case on the facts fi<»8) 1. K. B. 55* ; 
07L.J.K. B. 323 ; cp. Wallace* s cast [1900] 2 Ch. 671 ; 69 L. J. Ch. 777 {application 
fat shares under an amalgamation agreement by a shareholder in the old company) 
0 The Continental doctrine that the revocation must be so communicated as to amount 
to reasonable notice is not admissible in our law : see note to Frost v. Knight (1870). 
L. R. 5 Ex. at 337, and pp. 21 — 22. As to the somewhat analogous suggestion 
made in that case, see a. c. in Ex. Ch. L. R. 7 Ex. it 117, 

44 &a vigny quite justly held that on this theory the right of action could not be supported : 
there cannot be a vinatinm 1 mis with one end loose ; but he strangely mused the 
true explanation. OfaL 2, 90. Yet within a few pages he does give the true analysis 
far the not dissimilar case of a sale by auction. 
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communication ot the proposal to the acceptor, though the pro- 
poser may by words or conduct dispense with express communica- 
tion of the acceptance to himself. To a certain extent, however, 
this notion of a floating obligation is countenanced by the language 
of the judges in the cases above discussed, and it is sometimes 
supposed to lx* imolved in the much earlier case of Williams v. 
Carwardins.** There a reward had been ottered by the defendant 
for information which should lead to the discovery of a murder. A 
statement which had that etteu was made by the plaint jff, but (as 
the jury found) for a purpose other than obtaining the reward ; it 
does not appear to whom it was made, or whether with any know- 
ledge that a reward had lx*cn ottered. 1 he Court held, neverthe 
less, that the phuntitt had a good cause of action, because “ there 
was a contract with am poison who jk*i formed the* condition men- 
tioned in the advertisement/' and the motive with which the 
information was given was mmutciial I lie language, doubtless, 
is loose ; bur the ac dial dec ision is on!\ that in (his class of cases no 
further communnduon ol acceptance is lequned than perform- 
ance of the act lcquesicd, which mav hut need not include 
communication with the prtqxisci 1 he tea I point ol the defence, 
that the plaiiuitf was not shown to have known of the otter at all, 
was lieu death made. I his now falls under a wirier principle, see 
p. 2j. On piinciple there cannot be an acceptance commuting a 
contract without am communication of the proposal to the 
acceptor, and there is no teal am horns to the coniraiv “ 


PI kl ORNf v\< i in i vc i 

I lie question tnav .msc whethei the pum claiming the teward 
has in fact jierformed the icquiied condition accoidmg to the 
terms of the advertisement. In Catlill v, Carbolic Smokr Ball 
Co , r it a lose in a cut ions manner The advcitisemem of a remedv 
for influenza and similar diseases ottered a sum of money to am 
one who should contract such disease* 44 after using " the remedv 
acconling to the directions supplied with u. and for a certain time. 

4S i8jU4». & Ail fui , < ( . at S P f, C. & P ; j8 R. R Gibbon* v. Proctor 
1891 1 64 L. T. VHi » a solitary drcuuon allowing a person to recover a reward for 
information gi\cn befine the offer of reward was or could lx* known to him. The 
Court, whose reason* as reported arc obscure, must have misunderstood Williams v. 
Garwardmr Cf I.dJigdrll, i? 3 

M [ If V and B., each in ignorance of what the other has done, writes a letter to the 
other and A in his letter oflfm to sell goods u» B. at a fixed price while B. in his 
letter oflrrx to buy the goods at that price, and the letters crow in the post, is there 
a conn act? A majority of the Court in Turn v. //off man <F Co. (1873) 29 1 *. T. 
471, expressed an opinion that there was none. The American Restatement of 
Cioniraoi, 23, 53, u to the like effect ; see, too, Willtaton, Contracts, § 03. 

Cases are imaginable in which an offeree might well be deemed to have acquired 
knowledge of a proposal earlier than he actually did acquire it ; where the delay 
m becoming aware of it is due to his own fault, lie surely ought not to be allowed 
10 take advantage of it ; see y, L. Q. R. < t ^30^ •5°3~ 5°4-l 
1*893] 1 Q. B. 256 ; 6 i L. J. Q.. B. 2^7, C. A, Tlx judgments are instructive. 
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buyer who used the remedy as directed, and caught influenza 
"while Mill using it, was held entitled to the sum offered, not with 
standing the argument strenuously urged for the defendant that 
the offer was too vague to be taken seriously, and the performance 
could not be* verified. 

The Supreme Court of the United States has held that a general 
proposal made by public announcement may be effectually revoked 
by an announcement of equal publicity, such as an advertisement 
in the same newspaper, even as against a person who afterwards 
acts on the proposal not knowing that it has been revoked. For 
" he should have known/' it is said, 44 that it could be revoked in 
the manner in which it was made." w In other words, the proposal 
is treated as subject to a tacit condition that it may be revoked b\ 
an announcement made by the same means. There does not appear 
to be any English authority. 

Other kinds of general proposals have also been dealt with as 
capable of acceptance by am one to whose hands they might 
come. 

In Ex parte Asiatic Banking Corporation the following letter 
<>i credit had been given b\ Agfa and Mast orman's Bank to 
Dickson, Tailiani and Caj. 

“ No. 394 You are hereby authorized to draw upon this hank at six 
months* sight, to the extent of £ 15,000 sterling, and such drafts I under- 
take duly to honour on presentation. This credit will remain in force for 
twelve months from this date, and parties negotiating bills under it arc 
requested to indorse particulars on the hark hereof. The bills must 
specify that they are drawn under credit No. 394. of the 31st of October. 
1865, 

1 he Asiatic Banking Corporation held foi value bills drawn on 
the Agra and Masternian*s Bank under this letter; the Bank 
Mopped payment before the bills were presented foi acceptance, 
and Dickson, Tat ham and Co. were indebted to the Bank in an 
amount exceeding what was due on the bills; but the Corjxnation 
claimed neuithcless to prove in the winding up lor the amount, 
one of the grounds being * 4 that the letter shown to the person 
advancing money constituted, when money was advanced on the 
faith of it, a contract by the Bank to accept the bills." Cairns L. J 
adopted this view, holding that the letter did amount to "a general 
invitation M to take bills drawn by Dickson, Tatham and Co. on 
the Agra and Mastcrman’s Bank, on the assurance that the Agra 
and Masterman's Bank would accept such bills on presentation; 
and that the acceptance of the offer in this letter by the Asiatic 
Banking Corporation constituted a binding legal contract against 


4i Sh wry v. Untied States \ 187V U. S. 73 (Adopted in Restatement of Contract* 

(1807) L. R. a Gh. 391 ; L J. Ch. aaa Cp. Bhugwandass v. Netherlands, 
inset* Co , (ISOS') 14 Ajpp. Ca. (J. G.) 83, decided on the ground that the “ open 
cover M wm a proposal of insurance addressed to any one having insurable interest 
in the cargo. 
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the Agra and Masterman's Bank.** The difficulties above dii ed 
do not seem to exist in this case. From an open letter of credit (con- 
taming too in this instance an express request to persons negotiating 
bills under it to indorse particulars) there may be inferred without 
any violence cither to law or to common reason a proposal or 
request by the author of the letter to the mercantile public to 
advance monev on the faith of tlie undertaking expressed in the 
letter. This undertaking must then be treated as addressed to any 
one who shall so advance monev; the thing to be performed by 
wav of consideration foi the undertaking is definite and substan- 
tial. and is in fact the main object of the transaction. If any 
question arose as to a revocation of the ptoposal, it would be 
decided b\ the rules which apply to the revocation ot proposals 
made bv letter in general / 1 

The heating of the Statute of Frauds on contracts made bv 
advertisements or general offers was once incidental!) discussed in 
the Judicial Committee of the Pitvv Council.” It is settled that 
the requirements of the statute in the cases whete it applies arc 
generally not satisfied unless the wiitten evidence of the contract 
shows who both the contracting parties ate. But it had been sug 
gested in the Colonial (antrt that in the case of a pioposal made 
bv advertisement, where the natuie of the contract (r.g., a 
guaranty) was such as to bting it within ihc statute, the advertise* 
mem itself might be a suHuicnt memorandum, the other jianv 
being indicated Uu as the nature of the tninsauion would 
admit / 3 The Judicial Qmunittcc, however showed a strong 
inclination to think that this view is not tenable, and that in such 
a case the evidence required bv the statute would not be complete' 
without some further writing to show who in particular had 
accepted the proposal It was observed that as a matter of fan the 
cases on advertisements had been of such a kind that the statute 
did not applv to them, and it was a mere circumstance that the 
advertisement was in writing / 4 \\V ate not aware of the point 
having arisen in anv later case. 

The speculative question has been asked at what point of time 

In Stott Pdkmt’ion , 18 foi> i B. & S, it , u L. J. Q. B. 8i, mi the other hand, art 
action was brought on a judgment of the Supreme Giurt of New Vork. on a very 
.similar state of facts. The derision of the English Courts was that the law applicable 
to the case was the law of New Vork, and dial die judgment having been given 
by a court of competent jurisdiction in a rase to which the local law wa* properly 
applicable, there was no room to ouestion its correctness in an English Court. So 
lar as any opinion was expressed by the Court us to what should have been the 
decision on the same facu in a case governed by the Jaw of England, it was against 
any right of action at law being acquired by the bill-holders. This however, was 
by the wa>, and an a concession to the defendants, and is therefore no positive 
authority. 

11 See bowe\rr Shut? v. United States, p. 17. 

M Williams v. Unfits \ 1863) 1 Moo. I', C. N. S. »vi ; 138 R R. 487. 

Per Stephen C.J, (N- S. W.) at 167, 184. 

M See 1 Moo. P. C. N. S. at p. 198. 'the language of the headnote is misleading ; there 
n no suggestion in the judgment of any such proposition of law as that the Statute 
of Frauds is not applicable to contracts made in this manner. 
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pxeptance by an act is complete, and it is suggested that A. may 
request B. to do something, say to move a piece of furniture, for 
reward which A. names, that B may do a substantial part of the 
work, and A, may revoke his offer any time before the work is 
complete, leaving B. without remedy or at least any remedy on a 
contract. But surely the acceptance is complete as soon as B. has 
made an unequivocal beginning of the performance requested, a 
** commencement d'exdcution/’ to use the term familiar in French 
law. Whether anything is payable before the whole of the work 
is done depends on the terms express or implied of A/s offer on 
which B. acts. As a matter oi fact A/s offer will almost always be 
a conditional offer, and will become, on acceptance, a promise con- 
ditional on the work being done within a teasonable time and other- 
wise competently. Such a conditional promise is still a promise, 
and wholly different from a revocable offer.^ 

It is possible for a contract to be formed without any direct 
k communication between the parties or any persons who in an 
ordinal*) sense arc their agents. Where competitors enter for a 
dub race under express rules prescribed or adopted by the 
managing committee, and those inles declare that any competitor 
breaking them shall be liable for damages arising therefrom, this 
is sufficient to create a mutual contrac t between the competitors to 
be liable for and discharge am such damages / 4 Here the secretary 
ot the club who letciies the entries mas be regarded as an agent 
to icceive, as between the coni[)ctitois, the offer ol ever) competitor 
to be bound by the rules, and the acceptance of ever)’ other com- 
petitor; and his authority to do so is implied in the nature of the 
transaction/’ There raa) be cases of this kind in which it would 
be hard, if the question were raised, to determine whether the 
parties intended to create a legal oi a meteU honorary obligation. 

ONL\ Of* * ERE Lb CAN MXE1M 

Hasing seen that it is possible for oilers to be addiessed not onh 
to persons not named, but to persons wholl) unascertained at the 
time, wc note by way of caution that nevertheless an offer, in order 
to become a promise, must be accepted bv some one to whom it is 

11 A modem learned author, Clarence D. Ashley, Hie Law of Contracts, Boston, 
191 i, 78 , “Consideration in Unilateral Contracts/* assumes that the act which 
is sufficient to constitute acceptance must be coextensive with the whole performance 
requested. Now acceptance is one thing and consideration quite another. A more 
plausible query is whether the beginning of performance in acceptance of a request 
implies any promise to complete the performance. But the request was not for a 
counter-promise but for an act or scries of arts. In short, the doubts are too clever ; 

S st something like them seems to have weighed with the learned framers of the 
estatement. 

M Clark* v. Earl qf Dumavtn [The “ Saiamia “) [1897) A. C. 59 ; 66 L. J. P. t. The 
only question seriously argued in the H. L. was on the construction of the rules. 
It would seem the contracts must all be referred to the date when the entries are 
completed. Cp. p. 5. 

17 [See WUliston, Contracts, jg -So, where the promise of the competitor is regarded 
as having been made with the regatta committee.] 
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in substance and in fact addressed. This principle is elementary, 
but sometimes may be disguised by peculiar facts. A. sends an 
order for goods addressed to X., a tradesman. X. has in fact sold 
the business to Z., of which A. is ignorant. Z. sends the goods to A., 
who receives them as coming from X. As A. never offered to buy 
from Z. no contract is formed between A. and and Z. cannot 
recover the price of the goods from A.” In like manner Z. cannot 
make a contract between A. and B. by falsely representing himself 
as A. ami in that name dealing with B.“ Fvcn such simple cases 
could not happen without an clement of misunderstanding. Less 
simple ones cannot well be separated from those commonly treated 
(in pan fot t casons belonging to the technical history of equitable 
jurisdiction) under the head of Mistake. In that connexion we 
shall return to them later. 


REVOCATION 

An offer mas be i evoked at any time before acceptance, but not 
afterwards. 

Fot before arcepume theie is no agiertnciu. and therefore the 
prt>i>oser cannot be bound to am thing/* So that even il he pur- 
ports to give a definite time fot acceptance, he is free to withdraw 
his pioposal before that time has elapsed. He is not bound to keep 
it open unless theie is a distinct conti art to that effect, founded on 
a distinct consideration II in the morning V ottets goods to B. 
for sale at a certain price, and gives B. till lorn o'clock in the 
afternoon to make up Ins mind, set A mas sell the g<tods to C. at 
anv time before four o'clock, so long as B. has not accepted his 
offer/’ But if B. wete to sav to A.: " At prevent I do not know, 
but the iefiis.il of voui offer for a definite time is worth something 
tome; I will give you somite h to keep it open till fout o'clock," and 

41 Boulton v Jones 1887 i H i N V»4 « -17 L J. i.x 117 , ii*j K H *>95. |Srr 
p. 37«# where »i v% pointed out that A had a wrt-ofi against X Hus would 
make the identity of X. an rvienijal rlrmrm in the order, hut whrrr a reasonable 
person would regard the personality of the shopkeeper as unimportant, it 111 suggested 
that one who orders goods from a tliop i\ wilting to contract with thr person who 
happrm to be thr shopkrrp<T for thr time bring ; Salmond At Winfield, (xm tracts, 
!««.] 

*• Undisputed in Greer v. Denims Supply Co [ icjay) J K. B. A\ , u<» L J. K, B. 534, C. A 
•* Thr tanr rule applies to a proposal to vary an ousting agreement . G tikes v. Lemma 
T858) 4 C. B. N. S. 485. 

“ Admitted in Cook* v. Oxley '1790) 1. R R. 783 t \ I R (15 j ; affd, in Ex, Ch. t tee 
reporter’s note. The decision goes farther, ami has been the subject of much 
c ntieism. For the conflicting views see Benjamin on Sale, 7th rd, 79, and Langdeil's 
Summary, § 18a. 1 adhere to LangdellA virw dial 11 cannot br supported in any 
sense. [So, too, WUUston, Contracts, § 30, J If the defendant's offer had hern 
revoked before the plaintiff's acceptance, it was for the defendant to plead and 
prove it. The decision would have been right if the action had been on a promise 
to keep the offer open, as seems to be supposed by T ,twh J, in Stevmnm v. McLean 
' 1880) 5 Q.. B. D. at 3y ; 49 L. J. Q,. B. 701. But the action was not for delivering 
goods, as on a complete bargain and sale ; and this was insisted upon in the argument. 
The Court may poasihfy have supposed that acceptance of an offer made anv 
appreciable time before was not complete without a fresh sign of consent from the 
proposer. Cp. Kennedy v. t*e (1817) 3 Mer. 441 ; 17 R. R. no ; Head v, Iti%gpn 
(iBafl) 3 M. & R. 97, sliowing that this fallacy was current much later. 
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I fc»*are to agree to this, then A. would be bound to keep his offer 
open, not by the offer itself, but by the subsequent independent 
contract,* 1 If A. on Wednesday hands to B. a memorandum offer- 
ing to sell a house at a certain price, with a postscript stating that 
the offer is to be M left over ” till nine o'clock on Friday morning. 
\. may nevertheless sell the house to C. at any time before the offer 
is accepted by B. If B„ with notice of A.'s dealing with C., tenders 
a formal acceptance to A., this is inoperative. [Such was the deci- 
sion in Dirkimon v. DoddiS* One reason for it was that there was 
no consideration for keeping the offer open for the specified time. 
It is submitted that this is unsound. A. stated in his offer the exact 
price of the house. That was the consideration on his side. Whs 
should the law insist that he was entitled to extra considera- 
tion for allowing the offeree a certain time within which he 
could accept? Presumably he might have taken that very factor 
into account in fixing the sum that constituted the price, i.e., he 
mav have fixed it rather higher than lie would have done if no time 
had been specified.**] It isdiflcicnt in modern Roman law. There 
.1 promise to keep a proposal open for a dehnitc time is treated av 
binding, as indeed there appears no reason why it should not be in 
a svstem to which the dextrine of consideration is foreign; nay. 
there is held in effect to be in e\cr> proposal an implied promise to 
keep it open for a reasonable tiinc.* s In our own law the effect of 
naming a definite time in the proposal is simply negative and for 
the proposal benefit ; that is, it operates as a warning that an 
acceptance will not l>e leceived after the lapse ol the time named, 
not as an undertaking that if given sooner it shall be,** In fact, the 
proposal so limited comes to an end of itself at the end of that time, 
and theie is nothing foi the other party to accept. This leads us to 
the next lule. namclv ; — 


CONDITIONS OF OFFER 

The proposer may prescribe a certain time within which the 
pnqiosal is to be accepted, and the manner and form in which it 
is to lx* accepted. II no time is prescribed, the acceptance must be 
communicated to him w ithin a reasonable time. In neither case is 


** We find something like this in rarlv Germanic law, where earnest on a sole was not 
payment on account of a completed conti an, but the price of the seller's for bear ance 
to sell to any other person for a Limited time. H ruder, Int. dcs D. P. R. ii *56, cp. 
Glanv. x. 14, showing the law to be then still doubtful in England. 

•• (1876) j Ch Dtv. 463 ; 45 L. J. Ch. 717. The case suggests, but does not decide, 
another question, vs nidi will be presently considered. Contra Langdell. Summary, 
2 44 ; ana on principle perhaps rightly. 

* 4 fiV Law Revision Committee have recommended the abolition of the rule (1937, 
Cfcwk ** -“SJb 3 >k As to American law, see WUliaton, Contracts, $ 61, and 
Restatement of Contracts, § 47 of which requires " a collateral contract " by the 
offeror that he will not revoke his offer during the term specified for its duration.] 

M See L. R. 5 Ex. 337, n, 

M ^ Ojfrcrd v. Davits (i86t) taC. B. N. S. 748 ; 33 R. R, 401, where the only arguable 
question was whether the defendant's guaranty limited in time was a contract, or 
only a standing offer so limited. 
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the acceptor answerable lor any delay which is the consequence of 
the proposer's own default. If no manner or form is prescribed, 
the acceptance may be communicated in any reasonable or usual 
manner or form. 

This is almost self-evident, standing alone ; we shall see the im- 
portance of not losing sight of it in dealing with the difficulties to 
be presentb considered. Note, however, that though the proposer 
may prescribe a form or time of acceptance, he cannot prescribe a 
form or time of refusal, so as to fix a contract on the other party if 
he does not refuse in some particular way or within some 
particular time.*' 

Among other conditions, the pioposal inav prescribe a particular 
place for acceptance, and if it docs so. an acceptance elsewhere will 
not do.** The question in cases of this kind is whether the condi- 
tion as to time, place, or manner of acceptance was in fact part of 
the terms of the proposal. 

There is direct authoritv tin the statement that the proposal 
must at all events be taken as limited to a reasonable time ;** nor 
has it ever been openly disputed. The rule is obviously required 
by convenience and justice. It mas lx* that (he ptoposcr has no 
means of making a revocation known (c.g., if the other pam 
changes his address without notice to him. oi goes on a long 
journey), and he cannot be expected to wait for an unlimited time. 
Words of present obligation (but not ca|iable of operating to that 
effect) have been held to constitute an offer with limit of time.'* 

LIMITS or RLVOC.A I ION 

A proposal is revoked bv communication to the othet patty of 
the proposer’s intention to revoke it, and the revocation can take 
effect only when that communication is made before acceptance. 

The communication mav be cithei expiess ot tacit, and notice 
received in fact, whether from the proposer or ftoin any one in his 
behalf or otherwise, is a sufficient communication. 

A person who has made an offer must he considered as con- 
tinuously making it until he has brought to the knowledge of the 
person to whom it was made that it is withdrawn .’ 1 But that 
person's refusal or counter-offer puts an end to the original offer.” 

The first point under this head is that an express revocation 
communicated after acceptance, though determined upon before 

47 Fdlhotat v. BMIn ( 1869-63) 1 1 C. B. N. S. 869, 875 ; 31 L. J. C. F. 904 ; 139 R. R. 

734, afH. very uonly in Ex. Ch. 1 1 W. R. 499, we Pretax to 135 R. R. 

*' fitum v. Hauhaui (1819) (Sup. Cl. U. S.) 4 Wheat. 993 ; Langdell Set. Ca. on 

Cont. 48. 

*' Body's east (1868) L. R. 5 Eq. 418 ; L. R. 3 Ch. 39a ; 37 L. J. Ch. 953 ; Romsf&t* 

Held Co. v. Mtmufiori ; Stmt Co. v. Goldsmii ( 1866) L. R. 1 Ex. 109 ; 33 L. J. Ex. 90. 

An earlier indication of judicial opinion in Ex. Ch., is mentioned in the reporter’s 

note to Powtrs v. PowUr 1 1853) 4 E. & B. at 319 ; 99 R. R. at 591. 

*• Hkdtn's cost [1896] 9 Ch. tat ; 65 L. J. CA. 391, C. A. 

71 Lord HencheU, Hmthom v, Frosts [1892] 4 Ch. 27, 31 ; 6t L. J. Ch. 373 ; 66 L.T .439. 
s * Hfit v. Wrench (1840} 3 Beav. 334 ; 39 R. R. 144. 
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the dale of the acceptance, is too late. This was decided in 1880 
ill two distinct cases." It will suffice to give shortly the facts of the 
earlier one." The defendants at Cardiff wrote to the plaintiffs at 
New York on the 1st of October, 1879, offering for sale 1000 boxes 
of tinplates on certain terras. Their letter was received on the 
1 1 th, and on the same day the plaintiffs accepted the offer by tele* 
graph, confirming this by a letter sent on the 1 5th. Meanwhile the 
defendants on the 8th of October had posted a letter withdrawing 
their offer of the 1st: this reached the plaintiffs on the soth. The 
plaintiffs insisted on completion of the contract ; the defendants 
maintained that there was no contract, the offer having been, in 
their view, withdrawn before the acceptance was either icceived 
or despatched. Lindley J. stated as follows the questions to be con- 
sidered : “ 1 . Whether a withdrawal of an offer has any effect until 
it is communicated to the person to whom the offer has been sent? 
2. Whether posting a letter of withdrawal is a communication to 
the person to whom the letter is vent f" 1 he first he answered in 
the negative, on the principle ‘that a state of mind not notified 
cannot be regarded in dealings between man and man; and that 
an uncommunicated revocation is for all practical purposes and in 
point of law no revocation at all." The second he likewise 
answered in the negative, on grounds of both principle and con- 
venience. and notwithstanding an apparent, hut only apparent, 
inconsistent v with the uile as to acceptances b\ letter which will 
be presentlv tonsideied. This doctrine has been accepted bv the 
Supreme Court of the United States * 

MOT RIVOCAllON 

It seems impossible to find anv reason in principle whv the 
necessity for communication should be less in the case of a revoca- 
tion which is made not bv words but bv conduct, as by disposing 
to some one else of a thing offered for sale. Nor does it seem 
practicable in the face ol the decisions just cited, though the> do 
not actually cover such a case, to say that anv such difference is 
recogni/cd by the law of England. The authority most in point. 
Dickinson v. Dodds,” is not of itself decisive. The facts were 
these. A. offered in writing to sell certain houses to B., adding a 
statement that the offer was to be- “ left over " until a time named ; 
which statement, as wc have already seen, could have no legal 
effect unless to want B, that an acceptance would not be received 
at any later time. B. made up his inind the next morning to 

” v - *'“* TictAhwi, 11O80I. 5 C. P. D 344 ; 40 I. J. C. P. 316 ; Surma* \ 
McLean ( >800 ) , r > Q.B. D. 34C , 49 L.J. Q.B. 701 . ffmthen \ . Frastr f 1 892] a Ch. 27 , 
61 L. J. Ch. 373, fully confirms these decisions, 
v. Van Tuakoma, but note* 
f i Patrick v. Bowman {1893) 149 U. S. 411, 424. 

1 (1876) 2 Ch. Div. 463 , 45 L. J. Ch. 777- One or two immaterial dr tails arc omitted 
in slating the fact*. 
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accept, but delayed communicating his acceptance to A. In the 
course of the day he heard from a person who was acting as his 
agent in the matter that A. had meanwhile offered or agreed to sell 
the property to C. Early on the following day (and within the 
time limited by A.'s memorandum) B. sought out A. and handed 
a formal acceptance to him ; but A. answered, “ You are too late, 
I hate sold the property." It was held in the first instance by 
Bacon V.-C'.. that A. had made to B. an offer which up to the time 
of acceptance he had not revoked, and that consequently there was 
a binding contract between A. and B. But in the Court of Appeal 
it was said that, altitough no “ express and at tual withdrawal of the 
offer " had reached B., yet by his own showing B.. when he 
tendered his acceptance to A., well knew that A. had done what 
was inconsistent with a continued intention of contracting with B. 
Knowing this. B. could not bv a lormal acceptance force a contract 
on A.” It does not appear that the knowledge which B. in fact 
had wascomcved to him oi his agent In or through A., or any one 
intending to communicate it on A.'s Itehall. Yet the Court held 
that knowledge in point of tact of the propose! 'sc lunged intention, 
however it reaches the other [mi t \ , will make the ptoposei's con- 
duct a sufficient t evocation But what if B. had communicated his 
acceptance to A. without knowing anything of Vs dealings with 
C.? This question remains open. and must he considered on 
principle. 

Suppose that V offers to sell one hundred tons ol non to B.. not 
designating anv s|>ctifir lot of iron, and that B. desires tune to 
consider, and A. assents. Then A. meets with C„ they talk of the 
price of iron, andC.offcis A. a better price than he has asked from 

B, . and the) strike a bargain for a hundred tons. Then B. returns, 
and in ignorance of A.'s dealings with C. accepts A.'s olfct formerly 
made to him. Here are manifestly two good contracts. A. is bound 
to deliver too tons of iron to B. at one pike, and too tons to C. at 
another. And if A. has in fact onlv too tons, and was thinking 
onl> of those* hundred tons, it makes no difference. He would be 
equally bound to B. and C. if he had none. He must deliver them 
iron of the quantity and quality contracted for, ot pay damages. 
How then will the case stand if, other circumstances being the 
same, the dealing is for specific goods, or for a house? Here it is 
impossible that A. should perform his agreement with both B. and 

C. , and therefore they cannot both make him perform it ; but that 

” fSo, too, Cartwright v. Hoogsteel (1911) 105 I- T. 6a«. '1 hr American Restatement 
of Con tragic, $ 49, require* the information given to B. to be reliable. Ser Willistan, 
Contracts, §§ 57, 57a, for a general statement of American law on indirect communica- 
tion of revocation.] The head note of Diektnstm v. Dodds says : “ Sesubie, that 'the 
sale of the property to a third person would of itself amount 10 a withdrawal of the 
oiler, even although the person to whom the offer was tint made had no knowledge 
of the sale ” But this seems unwarranted by the judgments. See the remarks of 
James L-J. at 479, and of Mellis L.J. at 475, and per I-ord Herschell, Heathen v. 
Fraser [1899] 9 Ch. at 33. 
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is no reason why he should not be answerable to both of them. The 
one who does not get performance may have damages. It remains 
to ask which of than shall have the option of claiming perform- 
ance, il the contract is otherwise such that its performance can be 
specifically enforced. T he most convenient solution would seem 
to be that he whose acceptance is first itt point of time shoulcihave 
the priority : for the preference must be given to some one, and the 
first acceptance makes the first complete contract. There is no 
reason for making the contract relate back for this purpose to the 
date of the proposal. This is consistent with everything that was 
really decided in Dickinson v. Dodds /* The reasons given for that 
decision cannot, it is submitted, lx* relied on. [See p. 21,] 

It is right to add that Cooke \. Oxley ?f may lx so read as to 
support the opinion that a tacit revocation need not be communi- 
cated at all. Bui the apparent inference to this effect is express!) 
rejected in Stevenson \. McLean."' If Cooke \. Oxley be still 
authority for anything, it is not authority (m that. 

C OM Ml Ml.V UO\ OF At. I 1 PI AM .1 

It is to he understood throughout that acceptance must be 
definite. Communication by .in offeree’s agent of his authority to 
accept is not acceptance.' 

LIMI I S Ol UCIPTANU OR OF MS RIVOCUION 

1 liac is a material distinction, though it is not fully recognized 
in the language of our authorities, between the acceptance of an 
offer which asks for a promise, and an offer which asks for an act, 
on the condition of the offer becoming a promise*. In the former 
tase the proposed contract is called bilateral, in the latter uni- 
lateral; these terms have long !>cen current in America 13 but are 
little used in England. Whcie the acceptance is to consist of a 
promise, it must be communicated 10 the pro|>oscr. M But where 
the acceptance is to consist of an act — as despatching goods ordered 
by post — it seems that no lunher communication of the acceptance 
is necessary than the jXTlorinance of the proposed act. It is now 
settled that the proposer mav dispense w r ith express communica' 
tion, and an intention to dispense w ith it may be somewhat readily 
inferred from the nature of the transaction .* 1 Thus a person 

2 Ch. Div. 463 ; 45 L. J. Ch. 777. Note that the suit was fur specific performance, 
and cp, Langdell, Summary, 243-6, and Anson, 19th rd,. 47 — 48. There was also 
a riaim for damages, but apparently nothing was said about it, 

T# 0790) 1 R R 7 » 3 ; 3 T. k. 653. 

•• (1060) 5 Q,. B. D. at 331 ; 49 L*. j, Q. B. 701. 

#l Ammiy v. Thomasim [1929] 1 Ch. 426 ; 98 L. J. Ch. 96. 

M (Willis ion, Contracts, $ 13 ; Restatement of Contracts' § ta.] 

•* Afazliyv* TinkUr (1835), t C. M. & R. 692 ; 40R. R. 675; RrnstU \\ Thornton < 1859K 
a H. k N. 788, 798, 804 ; 29 L. J. Ex. 9 ; H* 6 t>'s com (1867), L, R. 4 Eq. 9. 

M Cmtill v. Cnrbolw Smok* Ball Cb. I1893I 1 Q. B. 256, per Lindley I,. J. at 262-3, Bowen 
L.J. at 969 ; ep. Lord Blackburn's ivta cited below. 
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making an offer to a public authority can effectually dispense with 
any special communication to himself of a public act of accept* 
a nee made in due form. So held without difficulty by the Judicial 
Committee, going pet haps a little beyond the terms of any decision 
in English jurisdiction.** In America the general rule in the case 
of an unilateral contract, where the offeror is die promisor, is that 
no communication is needed bevond the performance of the an 
requested.** 

Further, e\en w hen the act e plant c consists of a promise, and 
therefore must be communicated, any ieasonablr means of com- 
munication preset i bed or contemplated by the proposer are 
deemed sufficient as between the acceptor and himsell. 

If an acceptance by means wholly or partly beyond the sender’s 
control, such as the public post or telegraph,*' is contemplated bv 
the parties, then an acceptance so despatched is complete as against 
the proposer from the time of its despatch out of the sender's 
control; and, what is more, is effectual notwithstanding any mis- 
carriage 01 dela\ in its tiansmission hapjxning jftn such 
despatch. 

The parties ate piesuincd to contemplate acceptance bv post or 
telegraph whenever the circumstances are such as to make such 
acceptance reasonable in the usual course of business.** 

It should seem obvious that an uncomnuiuicated mental assent, 
since it is neither the communication of a promise nor an overt act 
of performance, cannot make a contract in any class of cases; 
though so late as 1877 it was found needful to re-assn t this 
principle in the House of Loids." At the same time a proposer 
who prescribes a particular manner of communication inay 
preclude himself from afterwards showing that it was not in fact 
sufficient. In I-ord Blackburn's words, “ when an offer is made to 
another party, and in that offer there is a request express or im- 
plied that he must signify his acceptance by doing some particular 
thing, then as soon as he does that thing there is a complete con- 
tract.” The most important application of this exception will 
come before us immediately. But it is not true " that a simple 
acceptance in your own mind, without any intimation to the other 
party, and expressed bv a mere private act, such as putting a letter 
into a drawer," will, as a rule, sene to conclude a contract. 

11 Domau&n Btntttng Corporation \ . Ih* King (1933] A. C. 533 ; 1012 L. J. P, C. 176 ; the 
point really in dispute was whether a certain statutory requirement was applicable. 
11 (Wi Uiston, Contracts, $} 66 — 69s ; Restatement of Contracts, (f 56 — 57.J 
tT /Vs to the telegraph being on the same footing as letter post, Cowan v. 0 *Gwm (1888) 
20 Q. B. D. 640 ; 57 L. J. Q. B. 401. 

HmJJwrn v. Front [1692] a Ch, 27 ; 61 L. I, Ch. 373. As to the limits of the usual 
course in sending money by post, Mitdull-Henry v. JVorwkh (Jidm, Oft. Socufy [1918] 
a fL B. 67 ; 87 L. J, K. B. 695, C. A. 

•• Brogdm v. Mtmpolum §ty, Co. J1877) a App. Ca. at 688 (Lofd Sd borne), at 691 
'Lord Blackburn 1 and at 697 (Lord Gordon). The judgments In the Court below 
which gave rise to these remarks are not reported, 
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Contracts by Correspondence 
We now coroe to the special rules which, after much uncertainty, 
have been settled by our Courts as to contracts entered into by 
correspondence between persons at a distance. Before dealing 
with authorities it may be useful to show the general nature of the 
difficulties that arise. We start with the principle that the proposer 
is bound from the date of acceptance. Then we have to consider 
what is for this purpose the date of acceptance, a question of some 
perplexity. It appears just and expedient, as concerning the 
accepting patty's rights, that the acceptance should date from the 
time when he has done all he ran to accept, by putting his affirma- 
tive answer in a determinate course of transmission to the proposer. 
From that time he must be free to act on the contract as valid, and 
disregard any revocation that reaches him afterwards. Hence this 
must be the one point, if there is only one (as the common law 
theory of the formation of contracts in general seems to require), 
at which the contract is irrevocable and absolute. Still, are we to 
hold it absolute for all purposes? Shall the proposei be bound, 
though, without any default of his own, the acceptance never reach 
him? Shall the acceptor remain bound, though he should after- 
wards despatch a revocation which arrives with or even before the 
acceptance? The first question is answered by our Courts in the 
affirmative ; the second is stdl open. At first sight a negative 
answer to both appears the more reasonable. The proposer cannot, 
at all events, act on the contract before the acceptance is com- 
municated to him; as against hint, therefore, a revocation should 
be in time if it reaches him together with or before the original 
acceptance, whatever the relative times of their despatch. On the 
other hand, it seems hard that he should be bound by an accept- 
ance that he never receives. He has no means of making sure 
whether or when his proposal has been received,** or whether it is 
accepted or not, for the other partv need not answer at all. The 
acceptor might more reasonably be left to take the more avoidable 
risk ; or, to put it another wav, it might have been held to be an 
implied condition in proposals bv correspondence that acceptance 
shall be actually lcceived. This, hovvev er. would not be applicable 
where the proposal was a request for an act to be immediately 
done. 

On the whole our Courts have thought it best not to depart from 
the common law doctrine that an agreement is finally concluded at 
some one point by exdiange of a promise either for an act or for a 
reciprocal promise, leaving the parties to guard themselves in their 
own way. A man may, if he think fit. make his offer expressly 
conditional on actual receipt of an acceptance, or reserve in his 

" It it pottiMe to obtain an official acknowledgment of the due delivery of a registered 
letter ; but this does not prove that the contents have actually come to the knowledge 
of the addressee. 
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acceptance liberty of revocation by any communication arriving 
earlier or at the same time, 

It is dear that the proposer may specify the mode, at least any 
reasonable mode, of acceptance ; but in most agreements by corres- 
pondence the post or telegraph is used as a matter of course ; it 
appears simpler to sav that the usual means of communication 
between parties at a distance are deemed to be authorized by him 
who opens the correspondence** than to call the post-office* as some 
of the earlier cases do, the common agent of both parties. 

Further, it would seem, though nothing yet laid down goes 
beyond suggestion, that even a revocation despatched after die 
acceptance and arriving before it would be inoperative, unless 
liberty' to revoke in this manner had been reserved in the terms of 
acceptance. In the extreme case of the acc cprante wholly miscarry- 
ing, so that the revocation were the onlv notice received by the 
proposer that there ever had been an acceptance, this may be 
thought a startling consequence, but, as we have said, parties can 
take their own precautions when they know for cctuin w-hat the 
nile is. What reallv matters in busmevs is to have a settled rule 
and not make it doubtful bv refined exceptions. 

Turning to the authorities, we treed not dwell much on the 
earlier cases, of which an account is given in the Ap|>endi\, #l Thev 
established that an acceptance bv post, despatched in due time as 
tar as the acceptor is concerned, concludes the contract notwith- 
standing delay in the despatch bv the projioser s fault (as if the 
offer is misdirected), or accidental dciav in the delivers ; and that 
the contract, as against the proposer, dates Ironi the posting, so that 
he cannot revoke his offer after the acceptance is despaiched. 

Until 1879 it was uncertain whether a letter of acceptance that mis- 
carried altogether was binding on the proposer. In that year the point 
came before die Court of Appeal.” An application for shares in the 
plaintiff company. wht*e office was in Ix>ndon. was handed bv the 
defendant to a country' agent for the company. A letter of allotment, 
duly addressed to the defendant, was posted from the London office, but 
never reached him. TTic company went into liquidation, and the 

*• HmJhom v. From [1892) 2 Ch. 27 ; 61 JL J. (Ui. 373. 

•* See Appendix, Note 2. Fur Continental opinion* net Pro f. J. Kohler, Vertrag unter 
Abwesrndm, in Archiv. fur blirgrrl. Reebi, March, 1889 ; Valery, Dcs Contests par 
Correspond ance, Paris, 1895 ; Albert Cohen, Paris, 19a 1. The provisions of 
European codes and of the Indian Contract Art arc not, in my opinion, appreciably 
better than our rules. (A more recent account of the attitude of various Continental 
and other countries is given by Dr. Jacques de Vtstcher in 19 Revue de Droit Inter- 
national ( 1038), 88 — 1 14. His article is summarized in 55 L. Q. R. (1930), jyoG — 507. 
The English rule is followed in Canada, New Zealand, New South Walt* and the 
United States ; in South Africa, the position is somewhat uncertain : ib. 305—506. 
The arguments for and against the English rule are set out ib. 508—512, where it is 
pointed out that different legal systems have answered the question, “ What facts 
will satisfy a Court of law that there has been an agreement ? 44 in at least five different 
ways with respect to contracts by correspondence. Tltere is something to be said for 
adopting different rules for different species of contracts. It might well be urged 
that a proposal of marriage contained in a letter ought not 10 be regarded as accepted 
until tne letter of acceptance is actually delivered to the proposer,] 

9V Household Fin Imuran* Co. v. Grant <1879) 4 £*■ 216 ; 48 L. J. Ex. 577 ; Finch 

Set. Ctu (and ed.) 133. 
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Uquidbtor sued for the amount due on die shares. It was held by 
Thesiger and Baggallay L.JJ. that 14 if an offer is made by letter, which 
expressly or impliedly authorizes the sending of an acceptance of such 
offer by post, and a tetter of acceptance properly addressed is posted in 
due time, a complete contract is made at the time when the letter of 
acceptance is posted, though there may he delay in its delivery that, 
on the grounds and reasoning of the authorities, this extends to the case 
of a letter wholly failing to reach its address; that in the case in hand the 
defendant must under the circumstances be taken to have authorized the 
sending by post of a letter of allotment; and that in the result he was 
bound. They were disposed to limit the rule 44 to cases in which, by 
reason of general usage, or of the relations between the parties to any 
particular transactions, or of the terms in which the offer is made, the 
acceptance of such offer by a letter through the post is expressly or 
impliedly authorized. Cases outside these limits, however, are not 
likely to be frequent, and in Henthorn v. Fraser** it is decided that an 
offer delivered by hand may authorize, or, in the terms preferred by the 
Court, contemplate, an acceptance by post/* In Grant's case Bramwell 
L.J. delivered a vigorous dissent mg judgment, in which he pointed out 
among other things the absurdity of treating a revocation which over- 
takes the acceptance as ineffectual, hut relied mainly on the broad ground 
that a letter not delivered at all is not a communication. * T In Henthorn 
v Fraser, Kay L.J. did not conceal his dissatisfaction with the reasoning 
of the authorities by which the Court was bound. However, as will be 
seen by reference to the Appendix, the decisions of the Court of Appeal 
confirm that sense in which a previous decision of the House of Lords 
was generally understood. An offer inav, of course, be expressly con- 
ditional on actual receipt of an acceptance within some definite time. In 
such case an acceptance which either wholly miscarried or arrived later 
than the specified time could not be effective.** 

We ha\e seen that in general the contract dates from the 
acceptance; and though the acceptance be in form an acknow- 
ledgment ol an existing agiccnicnf, vet this will not make the 
contract relate back to the date of the pioposal, at all events not so 
as to affect the lights of third jktsoiis.** 

There is believed to be one j>ositivc exception in our law to the 
mle that the i evocation of a pioposal takes effect only when it is 
communicated to the other panv. This exception is in the case of the 

** Baglai lav L ). 4 Fa Div At 2 24. 

»* Baggallay 1 „ J 4 bv Di\ at 228 , the same limitation seems admitted bv Thesiger 
L.J. at ji8. 

** Lh 27 , C)| L J <’h *73. 

M Delivery to a postman who »s not auihomed to receive letters for the post is not 
equivalent to posting Re (jandon and. Vo» them Bank [iqoo| 1 Ch. 220 ; 69 L. J. Gb. 24. 
* 7 4 Ex. Div. at 234. 

* # Set per Thesiger L.J. 4 Ex, Div. at 223, and per Bramwell L.J. at 238. Held 
act. in Massachusetts (where, however, die grueral doctrine that an acceptance 
by post concludes the contract from the date of posting is not received) ; Lewis \ 
Browning \ 1&80) i;jo Mass. in. I According to WiUiston, Contracts, § 8i, note 4. 
the only derision in the 17 . S. now contrary to the rule that acceptance by post 
1 ondudes the contract is McCulloch v. buttle Insurance Co., 1 Pick. (Mass.) 278, and 
the learned author doubts whether this case would now be followed in Massachusetts.] 
There is now a tendency to hold that even in one-sided communications by letter 
the rights of parties are fixed at the date of posting : see Alexander v. Sutinhardt 
Walker & Co, [1903] a K, B. ao 8 ; 72 L. J. K. B, 490. [But see the comment of 
Lord Wright M. R. on this case in Tmpum s Executors v. Ferfaay [1936] t K. B. 845, 
857 -658 J 

*• btlthouse v. Bindley (1862-3), p. 22. 
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proposer dying before the proposal b accepted. This event is in 
itself a revocation, as it makes the proposed agreement impossible 
by removing one of the persons whose consent would make it. 1 
There is no distinct authority to show whether notice to the other 
party is material or not ; but in the analogous case of agency the 
death of the principal in our law, though not in Roman law, puts 
an end ipso facto to the agent’s authority, without regard to the 
time when it becomes known either to the agent oi to third 
[tarries 1 It would hardb he possible not to follow the analogy' ot 
this doctrine. The Indian Commit Act makes the knowledge of the 
other part* before acceptance a condition of the proposal being 
revoked bv the pioposci’s death. As lor insanity, which is treated 
in the same was b\ the Indian Vet, that would not in general 
operate as a revocation b\ the law of Kngland. for we shall see that 
the contract ot a lunatic < not so found In inquisition) is only void- 
able e\cn if his state ot mind is known to the other pans But it 
has been said that “ if a man becomes so far insane as to hate no 
mind, perhaps he ought to be deemed dead for the put pose of con- 
tracting.”* 


(IKhlsn Ol \< < I 1M \NU 

1 he next lule is m puiuiple an c\< ccdinglv simple one It is 

that 

"In oiclei to convert a proposal imo a pionuse the acceptance 
must he absolute and unqualified ”* 

Moreover conduct which is telied on as const timing the accept 
aiue of an offer must, no less than wolds idled on for c tie- same 
puiposc, be unambiguous and unconditional 4 

For unless and until their is such acceptance on the one part of 
tcirns proposed oil the othei pan. tliete is no expression of one and 
the same common intention of the panics, but at most expressions 
of the moic oi less different intentions of each paiiv separately — in 
other words, proposals and counter-pi oposaR Simple and obvious 
as the rule is m itself, tfie application to a given set ol lacts is not 
always obvious, inasmuch as conn acting parties often use loose and 
inexact language, even when their communications are in writing 
and on important matters. The question whet hot the language 
used on a particular occasion does or docs not amount to an accept- 
a nee is w bolls a question ol construction, and general I \ though nor 

1 Per MrUish I,.J. in Duktmon ^ Dodds \ iB-tjt a Ch 1 ). at 475 > 45 L, J. Ch. 777 

9 Blades v. Free (‘1829) q B. & C. 167 ; 33 R. R. 6ao , Compemari v. Woodbwn (1854) 
15 C. B. 400 ; »4 t . y C P. is i a Kent. Coram. 646 ; I). 46, 3, dr solut. et liberal, 
ja The Indian Contract Act, t. an8, illust. (c), adopt* the Roman rule. [In the 
united Statrt, the death ot either offeror or offerer appears to terminate the offer : 
Wilhston, Contracts $ 63 ; Restatement of Contracts, §§ 48 — 49. ) 

* Bramwell L.J Drew v Ntmn (1879) 4 Q,. B, D. at 669 ; 48 L. J. Q, B. 591. [For 
American law, see Will is ton, Contracts, § 63, where the question of knowledge of 
either party of the other’ » insanity is treated as material, j 

4 Indian Contract Act, t. 7, *ub-*. 1, 

1 Warner v. Witlmgton (185(11 3 Drew. 533, 533 ; a$ L. J. Ch. 663 ; 106 R, R. 416, 
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necessarily the construction of a written instrument. The cases in 
which such questions have been decided are numerous,* and we 
shall here give by way of illustration only a selection of modem 
ones. 


ACCEPTANCE INSUFFICIENT 

In Honeyman v. Marry at / before the House of Lords, a proposal for 
a sale was accepted “ subject to the terms of a contract being arranged ” 
between the vendor’s and purchaser’s solicitors : this was clearly no con- 
tract (Compare this with Hussey v, Horne-Payne .* where Lord Cairns 
appears to have thought that the acceptance of an offer to sell land 
“ subject to the title being approved by our solicitors ” is not a qualified 
or conditional acceptance, but means only that the title must be investi- 
gated in the usual way : in other words, it expressed the conditions 
annexed by law to contracts of this class, that a good title shall be 
shown by the vendor). So Chillingworth v. Escht 11924] 1 Ch. 97; 93 
L. J. Ch. 129. C. A., “ subject to a proper contract to be prepared 
Rain gold v. Bromley [1931] 2 Ch 307; 100 L. J. Ch. 337, “subject to 
the terms of a lease"; [Berry, Ltd. v. Brighton and Sussex Building 
Society (19391 3 All E. R 217, “ subject to a lease to be drawn up bv 
our clients' solicitors ”j. 

In Appleby v. Johnson .* the plaintiff wrote to the defendant, a calico- 
printer, and offered his services as salesman on certain terms, among 
which was tins. "a list of die merchants to be icgularly called on bv 
me to be made." The defendant wrote in answer : “ Yours of yesterday 
embodies the sulistaucc of our conversation and terms. If \vc can define 
some of the terms a little clearer, it might prevent mistakes; but I think 
we are quite agreed on all We shall, therefore, expect you on Monday. 
(Signed.) -J. AppJebv P.S.- I have made a list of customer^ which we 
can consider together." It was held that on the whole, and especially 
having regard to the postscript, which left an important term open to 
discussion, diere was no complete contract. So Lockett v. .Vorman- 
U r light [1925] Ch. 56; 94 L. J. Ch. 123. “subject to suitable agreements 
being arranged between vour solicitor* and mine" 

In Crosilry v. Maycock 2* an offer to buy certain land was accepted, 
but with reference to special conditions of sale not before known to the 
intending purchaser. Held only a conditional acceptance. 

In Lloyd v. \ourli % xt an agreement “ subject to the preparation by my 
solicitor and completion of a formal contract " was held (1) to exclude 
the formation of a binding agreement; (2) not to be a condition which 
the vendor could waive as being only for his benefit. An offer “subject 
to title and contract" signifies refusal to be bound without a formal con- 
tract in writing, and approval of a draft w ill not do : Coope v, Ridout , ,f 
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For collected authorities arc {inter alia) Fr\ on Spec ific Performance, Part II. Ch. II. 
(1857) 6 11 . L, C. lid ; Jb L. J. Ch. tilt), by Lord Wcraleydale. The case was not 
argued, no one appearing for the appellant, 

<1879) 4 Apo. Ca. 311. \2i : 48 L J. Ch. 84 li. Contra Maugham J. in Curtis Moffat, 
Llrf. v. Wheeler [1029] 2 Ch. 22 1. 234 ; 98 L. J, Ch. 374. preferring the opinion of 
the C. A. [Maugham J.’s virw was accepted bv Kartell J. m Canev V. LeUh fitml 
2 AH E R. 532. 537 518.1 ' 

(1874) L. R. 9 C. P. 158 ; 43 L. J, C. P. 148, 

^ 874 ) L. R. t8 Eq. 180 ; 43 L. J. Ch. 379, fallowed in Jones v. Daniel [189.1 1 2 Ch 
33 « ; 63 L. J. Ch. 562. w 

[{895] a Ch. 744 ; 64 L. J. Ch. 744. [See, too, SpotUswmde, Ballantync d? Co., LmJ. \ . 
Doreen Appliances, ltd. (1942) a All E. R. 65.] 

[tpail * Ch. 291 ; 90 L J. Ch. 6t, C. A. . .VortA v. Pereual (1898) a Ch. 128; 
6 7 L. J. Ch. 321, is wrong, nee per Parker J. Haitftldt- Wildenburg v. Alexander [1912} 
1 Ch. 284 5 Qt L, J. Ch* 184, and Russell J. and C. A, Rottdalr v, Denny [1921] 
1 Ch. 57, where authorities arc reviewed. 
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In Stanley v. Dowdtsu eli 15 m answer in tiii* form ; “ I have decided 
on taking No. 22, Belgravc Road and have spoken to my agent, Mr. Cm 
who will arrange matters with you/* was held insufficient to make a 
contract, as not being complete and unqualified, assuming (which was 
doubtful) that the letter of which it was part did otherwise sufficiently 
refer to the term* of the proposal. 

A, telegraphs to B. : “ Will you sell us Whitcacre? Telegraph lowest 
cadi price, answer paid." B. telegraphs in reply : “ lowest price for 
Whitcacre 900/.“ this i$ an answer only to the second question asked, 
and docs not amount to an offer to sell, hut only to a statement that an 
offer below 900/, will not be considered, and therefore a telegram from 
A. purporting to agree to the pure have at 9U0/, is itself only an offer/* 
Where a seller undertook to accept the highest net money lender made 
by either of two competitor* for the purchase, and one of them offered 
such sum a* would exceed bv 2<MV. the sum (unknown 1 which might be 
offered by the other, thU was held no acceptance of the seller's terms, 
and incapable of uinstituting a contract. 1 

fin Bishop & Baxter. Ltd. \ Anglo- Eastern 7 rading Co. % Ltd./ 1 
sellers of goods accepted an order from prospective busers “.subject to 
war clause." As there arc many forms of *■ war clauses ’ and tliere wa> 
no evidence that the parties had selected any particular one of them, 
it was held that there was no acceptance in law 1 

\taxpr\N<:i. si iHciKNr 

In Fi/6r s. Hounull x * an acceptance bv a pun baser “ subject to con- 
tract etc agited*' t.<\, a form set out on the \rndoi\ own conditions of 
sale, was held without difficulty to be absolute 

An acceptance may be complete though it expresses dissatisfaction at 
some of the term*. if the dissatisfaitmn stops short of dissent , so that the 
whole thing may be described as a “ grumbling assent/"* 

Again an acceptance is of course not made conditional by adding 
words that in truth make no difference; as where the addition is simph 
immaterial," 1 or a mere found memorandum is enclosed for signature, 
but not shown to contain an\ new term ** And further, if the person 
answering an unambiguous proposal accepts it with the addition of 
ambiguous words, which are capable of being construed consistently with 
the rest of the document and so as to leave the acceptance absolute, thev 
will if possible be »o construed 2(> 

Again, the unconditional acceptance of a proposal i> not deprived of 
its effect bv the existence of a misundemtanaing between the parties in 
the construction of collateral terms which are not part of the agreement 
itself/ 1 

19 (1874^ L. R. 10 C P ,fW ‘ Cp. Srmth v. Webster ^1876 3 Ch. l>, 40 ; 45 L, J. Gh. 528. 
M Homey v. Fact? (J. O.) [1893] A. C. y>a ; bi 1.1 P C. ia~. This c asc dues not seem 
10 he general! v approved See Mr. Justice Russell’* (of Ontario) critical notr, 
1 Canada Bar Rev. 39B (May, 19*3). (Vvilliiion, Contracti, 57, note, abo cribciws 
the decision, although he gives several American cases which exhibit just as much 
unreasonableness of interpretation.] 

** South Httlm Coot Co. v /faiaW/, &c. font t 0 ( ifkjRj 1 Oh jf»*j * by 1,. J. Oh. 238. C. 
(10441 * K. B. li.J 

*• fi8qir>| 2 Oh 737 ; 6", I- J Oh. 8fv* 

17 Jeyrt v. .Vuwwi ( i 8 tii) »y C. B. N. S. 84 , rp. per I^nl Si l>ronard*, 6 H. L. C. 277-8 
tn a dissenting judgment >. 

u (live v. Beaumont (1847) 1 De O. & S. 397 t 75 R R. 144. (Distinguished in Js'ealt v. 
Merrett {1930} 70 Law Journal 95.] 

1 » Gibbins v. N. E . A fattop. Asylum Ditlntt { 1847) 1 1 Bcav. 1 ; 83 R. R. iui. 

11 English and Foreign, Credit Co, v. Ardtth t {1870-1} l.. R. 5 H. L 64, per Ixnxl Wortbun, 
et 79 ; 40 L, J. E*. 108. 

2 * Bmaes v, Wm^falt ( 1859) 6 C. B. N. S. 657 ; aB L. J C. P 338. The facts unfortunately 
do not admit of abridgment. 
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An acceptance on condition may be absolute if expressed in a manner 
which estops the acceptor from denying that the condition has been per* 
formed, or that he has waived its performance.” A formal acceptance 
of an alleged proposal may estop the acceptor from denying that any 
such proposal was in fact made, at any rate if he has taken any benefit 
under the expressed agreement.” 

One further caution is needed. All rules about the formation 
and interpretation of contracts are subject to the implied proviso, 

unless a contrary intention of the parlies appears/* And it may 
happen that though the parties are in fact agreed upon the terms — 
in other words, though there has been a proposal sufficiently 
accepted to satisfy the general rule — vet they do not mean the 
agreement to be binding in law till it is put into writing or into a 
formal writing. If such be the understanding between them, the)' 
are not to be sooner bound against both their wills. " If to a pro- 
posal or offer an assent be given subject to a provision as to a 
contract, then the stipulation as to the contract is a term of the 
assent, and there is no agreement independent of that stipula- 
tion. 4 ’” Whether such is in truth the understanding is a question 
which depends on the circumstances of each particular case; if the 
evidence of an agreement consists of written documents, it is a 
question of construction (not subject to any fixed rule or presump- 
tion) whether the expressed agreement is final/* For this purpose 
the whole of a continuous correspondence must be looked at. 
although j>art of it. standing alone, might appear to constitute a 
complete conn act.” Rut this does not mean that a complete 
acceptance, including all the terms agreed on down to its date, can 
be undone by further corres[x>ndcnce short of a new agreement/* 

It is not to be supposed, 41 l>ecau$c persons wish to have a formal 
agreement drawn up. that therefore thev cannot be bound by a 
previous agreement, if it is clear that such an agreement has been 
made: but the circumstance that the parties do intend a subse- 
quent agreement to be made is strong evidence to show' that they* 
clid not intend the previous negotiations to amount to an agree- 
ment.’ 4 ” Still more is this the case if the first record of the term^ 
agreed upon is in so inanv words expressed to he “ subject to the 
preparation and approval of a formal contract 44 : ” or where a 
certain act. such as pavmem of the first premium of insurance, is 
expressly mentioned to fix the commencement of the contract/* 


3 * Roberts y. Strung Co, [i i Q , B. ill : 66 L. J. G. B. 1 1 Q, C. A., but on. as to the 
' * 1 ’ '* Equitable Fire and Accident Office v. The Chin# Wo Hong [1907] 


a* tual decision there, see __ T 

A. C. 96, ioi ; 76 L, J. P. C. 31. 

** Pearl L\ 1 t Assurance Co, v. Johnson [1909] 2 K. B. 288 ; 78 L J. K. B. 777, 
Chiasmi v. Marchioness of Ely ( 1865) 4 t). J. S. 638, 646. 

** Rossiter v. Miller (1878) 3 App. Ca. 1 124/1 152 ; 48 L. J. Ch. 10. 

Hussey v. HotwPayne {1870) 4 App, Ca. 31 1 : 48 L. J. Ch. 846 
3* 5 ?? v * ajCh. 187 ; 85 L. J. Ch. 460, C. A. 


3* \?y *uip*tas 11910J * cm. 107 ; 05 u. j. cm. 400, u. a. 

/tiqffiuoy v. Wharton (1836-7) 6 H. L. C. 238, 264, 268, per Lord Cranworth C., and 
See per Lord Wi-T»l#*vrl nU bi aneJi 0*9 I . T. r.h iS. 

Wwn v. Bu 
4 ? 9 > C. A. 


J ?“ U ( 1 ® 77 ) 7 Ch- D. ag ? Ckihingumti v. £ tht [1994] 1 Ch. 97 ; 93 L. J. Ch. 
v. Fartukm (1886) 16 Q.. B. Div. 7*7 ; 55L.J. Q.B. a* 5 . 
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But again: "it is settled law that a contract may be made by 
letters, and that the mere reference in them to a future formal 
contract will not prevent their constituting a binding bargain/'** 
And in Brogdeu s . Metropolitan Ry . Co.” the House of Lords 
held that the conduct of the parties, who in fact dealt for some 
time on the terms of a dvalt agreement which had never been 
formalls executed, was inexplicable on am other supposition than 
that oi au actual though informal consent to a contract upon those 
terms. 

I he tendems ot leicur authorities is to discourage all attempts 
to lav down any fixed rule ot canon as governing these cases. The 
question mas often be made clearer bv putting ii m this way — 
whether thru* is in the panic ular case a final consent of the parties 
such that no urn term or sat union can be introduced in the formal 
document to be prepared’ But deal mjuitement ol a formal 
contract is not dispensed with bs the fact, if it lie so. that all the 
terms :ue agiced M 


( I HI SIM V Ol ItRMs 

An agreement is not a conn an unless its trims me mum oi 
i apublc ol be mg made ceitaui 

For the Omit cannot enlotte an agieemem without knowing 
what the agieemem is Such knowledge can be demed onl\ from 
the manuet m which the patties have cxpiossed then intention/* 

It is then business to find such expressions as will comes then 
meaning with leasonablr c ertaiutv to a teavmablc man conversant 
with aflairs of the kind in winch the contract is made The ques 
turn then is whether such ceitaimv be present in the pat tic ulai 
case. One oi two instances ill serve as we ll as mam \ promise 
bs the busei of a hoise that if the horse is lucks to him, he will 
give y/. mote, oi the busing of another horse is ‘ much too loose 
and vague to be considered m a coutt of law/' "The busing of 
another iioise' is a term to which the Coutt cannot assign anv 
definite meaning/' An agi ccmciu to sell an estate*, reserving “the 
nccessars land for making a lailwas/’ is text vague/' An agree- 
ment to take a house “if put into thoiough tepait/' and if the 
drawing-rooms were “ handsomely decorated according to the 
present si vie/' has been dismissed as too uncertain to be specifically 
enforced/* 

11 Jamci L.J. in Bonmwtll v. Irnkms \ 18781 6 Ch. Div. 70, 73 , 47 L. J. C'h. 758 ; Bolton 
v. I Amber i >1889; 41 Ch. I)fiv. 295, 303. 

13 1 18771 a App. Ca. 666 ; tee. Lord Cairns's opinion. 

** la>rd Blackburn, 3 App, Ca. at 1151, In addition to rases airradv c iird, see Uum \ 
Brays <1877) 3 Q. B. L)iv 667 ; Kmgsm^upw-Hull ‘ Governor k &t.) v. Petth v»8h! 

10 Ex. 6io ; 10 2 R. R. 7«8. 

* 4 Coopt v. Bidoui [1921] 1 Ch. agi ; 90 L. J. Ch. 61, C. A. 

11 Cp. the remarks and references of McCardie J. [1918] a K. B. at 262. 

»* Galkin# v. Lrnn ( 1831 ) St B. & Ad. 239. 

* ? Feme v. Waits f 1 875) L. R. 20 Eq, 49a ; 44 L. J. Cb, 49a. 

•• Tqptor v. Partington (1855) 7 D. M* & C. $afl ; 100 R. R. 147. This course. «y Ju j 
not decide that an action for damages would not lie. 
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[An agreement to let a house " for the duration of die war " was 
held in Loce v. Chantler*** not to create a valid lease, because the 
period was too uncertain ; but the law on this point was altered by 
the Validation of War-time Leases Act, 19-14 (7 and 8 Geo. fi, c .34). 
the effect of which is, in general, to validate such tenancies, 
whether the agreements creating them were made before or aftci 
the passing of the Act.] A statement by a patent to his daughter's 
future husband that she will have “ a share " of his property cannot 
be construed as a piomise of an equal share/ 0 On the other hand 
an agreement to execute a deed of separation containing “ usual 
covenants " is too vague to be enforced/ 1 

fit has been said that “there cannot be a conuact to make a 
conti shi v m but this is a misleading epigram, ioi it is inaccurate in 
so tai as it goes beyond the rule that, il parties to an agicemcm 
leave essential tcims in it undetermined and iheretore to be settled 
bv a subsequent contract, their agi cement is not an enforceable 
contract. On the othei hand, as Lord Wright said in Hillas and 
(.0 . Ltd . s. Area*, Ltd, 11 * “ A contract de praesrntt to enter into 
v\hat. in Jaw, is an enforceable contract, is simplv diat enforceable 
conn act, and no more and no less: and il what may not very 
acturatelv be called the second conuact is not to take effect till 
some ltiture date but is otherwise an enforceable contract, the 
position is as in the preceding illustration, save that the operation 
ol the contract is postponed. But in each case theie is eo instantt 
a complete obligation. If, however, v\hai is meant is that the 
parties agree to negotiate in the hope 4 of effecting a valid agree- 
ment, the position is different. There is then no bargain except 
10 negotiate . vet even then, in strut theorv, there is a contract 
(if theie is good consideration) to negotiate, though in the event of 
lepudiation hv one parts the damages ma\ be nominal, unless a 
jur\ think that the opportunitv to negotiate was of some appreci- 
able value to the injuied paitv ” Moreover, quite apart fiom these 
rases, the Courts will implement the unspecified details ot a con- 
tract on the main points ot which the panics are unquest ionablv 
agreed. Documents embodying a business agreement aie often 
couched in terms which are intelligible to the parties but which 
appear to be vague to persons unfamiliar with the business. The 
rest for ascertaining whether or nor the agreement constitutes a 
contract is best stated as follows b\ Lord Wright in the case men- 
tioned above. 4 * 

“ It is accordingly the duty of the Court to construe such docu- 
ments fairly and broadly, without being too astute 01 subtle in 
finding defects; but, on the contrary, the Court should seek to 


>«• 
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1 1 ' 944 ] 1 K. B. 368.] 

Rf rickui [1 900) 1 Ch , 33 1 
Hart v. Hart ttlki) , 8 & 



J. Ch. 161 

684; 50 L.J. Ch. 697. 
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apply the old maxim of English law, verba iia sunt intelligent 
utres magisvaleat quam pereat. The maxim, however, does not mean 
that the Court is to make a contract for the parties, or to go outside 
the words they have used, except in so far as there are appropriate 
implications of law, as for instance, the implication of what is just 
and reasonable to be ascertained by the Court as matter of 
machinery where the contractual intention is clear but the 
contract is silent on some detail. Thus in contracts for future 
performance over a period, the patties may neither be able nor 
desire to specify many matters of detail, but leave them to be 
adjusted by the working out of the contract. Save tor the legal 
implication I have mentioned, such contracts might well be in- 
complete or uncertain. . . Furthermore, even if the const! action 
of the words used may be difficult, that is not a reason for holding 
them too ambiguous or uncertain to be enforced if the fair 
meaning of the parties can be extracted. “ 

In the case from which this passage is cited, an agreement for the 
sale during 1930 of Russian softwood limber contained a clause 
conferring an option on the buvcis to contract with the sellers for 
the purchase of further timber to be delivered during 1931. The 
option clause said nothing of the kinds, sues or qualities ol the 
timber to be supplied nor of the dates and pons of shipment and 
discharge. The buyers exercised the option and the House of 
Lords held that the clause authorizing it was binding and was not 
merely an agreement to make an agreement. The points left 
uncertain in it could all be made certain bv reference to othet 
clauses in the contract and to the surrounding c lrcuimunces. 
Certum cst quod cerium reddi potest. 

The House distinguished its earliei decision m May Butcher f 
Ltd. v. R.** There, the C^ov eminent agreed to sell a specified stock 
of ‘'tentage** to X„ the prices and times of pavment to be fixed 
from time to time between the parties as the quantities of tentage 
became available. The parties were unable to agree, as to the 
prices. It was held that this was merely an agreement to make an 
agreement and therefore was not binding. Nor did the Sale of 
Goods Act, 1893, (5 6 and 57 Via. t.71), s. 8, help the parties. It 
provides that: **(1) The price in a contract of sale may Ik* fixed 
by the contract, or may be left to be fixed in manner therebv 
agreed, or may be determined b\ the course ot dealing between the 
parties, (sr) Where the price is not determined in accordance wiih 
the foregoing provisions, the buyer must pav a reasonable price/* 
It was contended that the clause as to a reasonable price applied, 
but the House held that this clause can be invoked only where the 
contract is silent as to the price, and here a mode of determining 
it had been mentioned. 


** [(1939) ; rr par ted in [1934] 2 K. B. 17.] 
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Both these cases were considered by the Court of Appeal in 
Poky v. Classique Coaches, Ltd.** There, A. agreed to sell to 
B. fc Co., motor-coach proprietors, a plot of land. The agreement 
was made subject to B. & Co. entering into another agreement to 
buy from A. all the petrol required for the business of B. k Co.. 

at a price to be agreed by the parties in writing and from time to 
time.” Disputes were to be referred to arbitration. Both agree- 
ments were concluded, and for three years B. k Co. purchased their 
petrol from A. They then refused to take any more. It was held 
that there was a binding contract, that the arbitration clause in- 
cluded disputes as to the prices of the petrol and that a term must 
be implied that the petiol should be sold at a reasonable price. 
Seseial jioints of distinction were taken between this case and 
May cr But(hn t Ltd. R. In particular, n may be inferred from 
the judgments that in tast\ the application ot the Sale oi 

Goods \i i, s. 8 , was this. The parties were held to ha\c agreed to 
n-fer disputes as io price to arbitration. Therefore, sub-s. (1) of 
s. 8 applied, and not sub-s (s) (supia) m , the price was ‘ left to be 
lived 111 manna therein agreed.” When, therefore, the Court of 
Yppcal held that a reasonable price must be implied they were 
1 calls lasing down a guide for the arbitiator and seeie not applying 
sub-s <2) at all 1 

No don l>i the pnmiples that (1) if parties lease essential terms 
111 an aglet ment to be determined in a subsequent contract, the 
.ignvmtni is not a contract, but (ii) the Court may gist* effect to 
details unstated in a genuine contract, must occasionally be in 
c lose tomjximon m their application to particular cases; but to 
press fm anv statement ot these principles more exact than Lord 
Wright's (suf)ta) is perilously near a demand for mechanization of 
all business contracts.] 


lYflMGl’m Ot IhRSLS 

It mas happen, though foi obsious reasons not often, that the 
terms ot an apparent Is complete agreement are ambiguous and 
different Is understood bv the parties, so that the offer which the 
acccptoi intended to accept was not that which the proposer 
intended to make. ITilcss one parts is estopped from denving that 
he agreed in the same sense as the other there is no contract. We 
follosv the common practice in dealing with these unusual cases 
under the head of Mistake: see Ch. IX, Pan ii. 


" (W4]aK,B. 1.) 

| Other aspects of these cases arc treated in 49 L. Q, R. 1 1933) ,3 16 — 319; 50L.Q.R. 
4 1 ^ 35 )» 877 — 279* Thr later decisions in British Homophone, Ltd . v. Alum, Ltd 
M 935 ) L. T. 589 ; W<n v. Lattil* (1937] 3 All E. K. 739, H. L.. and SmmmuU , 
Ltd. v. OusUm {1941] A. C. 1151, add nothing to the law, except that Wqr's cast 
that evidence insufficient to establish a contract may nevertheless be relevant 
as a guide for determining what is recoverable under a quantum meruit ; see 53 L. Q. R. 
t> 937 \ 460-^461.1 ' 
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ILLUSORY PROMISES 

To this head those cases are perhaps best referred in which the 
promise is illuson. being dependent on a condition which in fact 
reserves an unlimited option to the promisor. “Nulla pmmissio 
potest consistere. quae ex voluntatc provnitienit* siatum capit/*** 
Thus w here a committee had resolved that foi certain smites 
‘‘\uch remuneration be made as shall be deemed right/' i his gas v 
no right of action to the i>enon who had per formed the services: 
ior the committee alone weie to judge whether anv or what return* 
)>emc was right. 4f Moreover a promise of this kind, though it 

creates no enforceable contract, is so far effectual as to exclude the 
promisee from falling back on am contract to pav a icasonable 
remuneration which would be inferred lrom the transaction it 
there were no express agreement at all. In Robnts \. Smith” there 
was an agreement between A. and B that B. should |>eiinnii 
certain sen ices, and that in one event A. should pas B. a terrain 
salan, but that in another event A. should pas B. whatevet A 
might think reasonable That other event having happened, the 
Court held rheie was no contract which B. could enforce Vi vices 
had indeed l>een tendered, and of the son for which jx'oplr usually 
are paid and expect to he paid ; so that in the absence of express 
agreement there would fiavc been a good cause* of action lot irason 
able reward. But here B. had expressly assented to take whatever 
A. should think reasonable (which might be nothing), ami had 
thus precluded himself from claiming to have w hares ei a juiv 
should think reasonable It would not lx* sale, however, n» infer 
faom this case that undci no c in urmiames wlutevei can a punnisc 
to give what the promisor shall think reasonable amount to a 
promise* to give a ieasonablc reward, or at all events something 
which can be found as a fact nor to be illusory 1 he c irruitisunre* 
of each case (or m a wiitren insttumem the context^ must la- 
looked to for the real meaning of the parries: and “ 1 leave: it to 
you" mav well mean in particular circumstances (as in various 
small matters it nototiouslv doc's). “I expect what is reasonable 
and usual, and 1 leave it to vou to Bnd out what that is,“ ni. “ i 
expect what is reasonable, and am content to take your estimate 
(assuming that it will l>e made in good faith and not illusoiv) as 
that of a reasonable man.“° Again, tliere may be a good promise 
conditional on the promisor being satisfied with the work done for 

41 II a-}, I dr %rrb. obi. loft, $ i. (In Ament an law, illusory promise* are not binding : 
Willmon, Contracts, 4, ami reference* in Note j to that page. It in pointed out 
m $ 49 that part |>cHorinancr of an indefinite promise may ere air a binding obligation, 
and also that, orn without performance on either side, the original indrfimtrnm 
may sometimes br rured try' a subsequent definition of the part performance ] 

47 Taylor v. Brewer 11813) * M. & S. aqo ; at R, K, 831, 

** (*#59) 4 H. fit N. 315 ; iB L. J. Ex. 164 ; 113 R. R. 46a. 

4 * Such a owe 1 if it tan be supported, see the remarks on it in Roberts v. Smith, and 
per Buckley L.J. in Broome v. Speak (1903) 1 Ch. 586, 509) was Bryant v. Flight { 1839) 

5 M. k W. 1 14, where the majority m the Court held that it was for the jury to 
ascertain how much the defendant, acting bom fide, would, or ought to have awarded. 
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him, or with the proof of a fact* That is not an arbitrary power 
but a discretion to be exercised in good faith.* 1 

Another somewhat curious case of an illusory promise (though 
mixed up lo some extent with other doctrines) is Moorhouse \. 
Cofviw/ 1 There a testator, having made a will by which he left 
a considerable legacy to his daughtei, wrote a letter in which he 
said after mentioning her other expectations, ‘nor will that be 
all: she is and shall be noticed in tm will, but to what further 
amount i cannot precisely say. 1 ' The legacy was afterwards 
revoked. It was contended on behalf of the daughter's husband, 
to whom the letter had with the testator's authority been communi- 
cated before the marriage, that there was a contract binding the 
testator's estate to the extent of the legacy given by the will as it 
stood at the date of the letter. But it was held that the testator’s 
language expressed nothing more than a vague intention, although 
it would have been binding had it referred to the specific sum then 
standing in the will, so as to fix that sum as a minimum to be 
expected at all events. 

A promise to enter into a certain kind of agreement with a third 
person is obviouslv dejxrident ior its jjcrformance on rhe will of 
that person, but is not therein rendcicd so uncertain as not to 
afford a cause' of action as between the parties to it. The consent 
of a third person is not more uncertain than mans other things 
winch panics mas and do take on themselves to warrant.” 


ABSCRD PROMISES 

A pionnse might conceivablv be illusory in another way, namely 
if on the lace of ns let ms it were so absurd that it could not be 
taken as the expression ot any serious dealing. Extieme cases of 
fraudulent and oppressive agreements mav be said, perhaps, to 
come ncai tins as a limit. But for such cases there are special 
and more certain rules. We do not know that an agreement has 
ever been sued on and held void on the sole ground of being 
irrational. Questions as to the possibilitv of performance are for 
all piaetical purposes questions of construction, as we shall see 
latet. 


RF.Pl C.NANC V IN LAW 


If n promise ob\ iously purported to aim at a result incompatible 
with the lav\ of ptoperty, such as the sale of something not alien- 
able, or the creation of an estate not known to English conveyanc- 
ing, it would fall within the same class. But this does not occur in 
fact. What does often happen is that it is not obvious even to 
learned persons whether a given disposition of property (and 


it 

ii 

ii 


Andrews v. Bdfuld 1 1857) 2 C. B. N. S. 77;) : >oq R. R. 885 i Roods) Braumtm 
v. Accidental Death Inset. Co. 1 1861) 1 B. & S. 78a ; 124 R. R. 725 (proof of claim). 
085 ') 15 Bnv. 341. 348. aifd. by L.JJ. a. L. I. Ox . 78 a ; 9 => R. k 7 459, 458. 

Foster v. Wheeler (.886) 38 Ch. bis. ,30 ; 57 1 . J. Cb. 149, 871. 
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consequent!) an agteexnem to make it) will or will not stand with 
some of the mote lehned rules in our law, such as the rule against 
remoteness In such cases there nuv be a double question, first 
of construing the disposition whose validity is m doubt, and then 
of tmerpieting the tule and eithei or both ot them nm be drift 
cult I best difficulties aic outside out piesem scope. 

It jus possible however, (oi slips m drafting lo picxiuce such 
legall> absurd results as put poi ting to make a man covenant with 
himself ** Mishaps of this kind mas be mneduble by the juitsdic 
turn to reads instalments (ol vs huh we shall sjx\ik elsewhere) 01 
even bv a context suftic tenth manifesting the tine intention M 

ACCfcPl VV I OI COMHUONS V\X*\H>BV RU * Kl M I 

I he distimuon between an actual oiler to unascertained 
persons which mas become a piomisc when accepted bv one of 
them accoidmg to ns teiins and an announce mem of willingness 
and icadmexs to do busmens ol a tcitam kind on sjxcihed terms, 
which isonls an imitation of oil t is has aheadv been jxnnted out 
When an imitation of offers leads to business, the terms of am 
resul tmg ague iiunt au often dcru mined bv refeienct to the teiins 
of the imitation It constant K hapjxns indeed that these terms 
leave no room foi haigaumig on derails and contain the wlmle 
terms of the kind of agreement contemplated Rad was time 

tables announcements of shipping companies and the like at* 
common examples both as to nanspoit of tiuvdlcrs and as to othci 
incidental services such as taking thaigc of deposited baggage oi 
othci goods I he terms thus mnexed bv wav ol i c lerenc e mav 
contain limitations of the announce! s liahilitv foi safe carnage, 
custody and so foith and u is now notouous that tliev almost 
always do Questions niav anse and often do whether sue h s|>ef ul 
terms have m fact been sufimeritlv hi ought to the notice of the 
passenger depositoi oi other j nr son acting on the genet al imita 
non issued bv the railway oi shipping compam oi other like 
undertaker so iliac bv so acting he must be deemed to have 
accepted and to be bound I» those terms In dealing with cases of 
this class the general principles governing the foi mat inn of 
contucts have to be steadily borne in mind 

Wt have al uadv seen that when the subject was new one oi two 
judges wcie disposed to regard ume tables and the like as actual 
ofleis of a comma to !>c completed bv acting on them, but that 
the lesults ot so holding would be contrary to common sense No 
countenance is given to any such opinion by the special authorities 
now to be refined to When a latluay passenger (to lake the 

** \ promise by A to ijo> \ and B jointly i* no lew repugnant than if it wrre to pa) 

himaelf alone , baulk rm \ Iau* i 1848^ 4 Ex 595 , 76 R K 697 « and ner per 

Bowen L J Re Hayl* (189^) 1 Ch 84, m 

# * Fuchv Janes (My) 5 F & B 338 , 24 L J Q, B 493 f iojR K 455 (die fim point,) 
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simplest example) asks for a ticket, he is not concluding a contract 
but at most ottering to be earned by the company on the terms to 
which he knows, or as a reasonable man should know, the coinpam 
will agree. But it appears on reflection that lie is not even making 
an otter but onh opening communications leading to an otter and 
acceptance. The ticket is issued in regular course only against 
payment, *> that the railway tompany foi other* purveyor ot 
services to the public in a like jxmtion, as the case may be) makes 
an otter In tendering the ticket, and the contract is formed only by 
acceptance of the ticket immediately after pavment of the fare. 
This i.s the view taken, though not alwavs explicitly stated, in the 
line, bv this time numerous, of authorities on such cases/® Thus 
detailed anahsis of the process justifies the summary view 7 of lav 
common sense, which surely is that the partv offering terms to lx* 
accepted is the laihvav companv or other public undertaker. 

Now let C. be the companv (or other undertaker ot public 
sci vice) and IV the passenger (or other person in like situation). 
It is a question of fat t. in case* of dispute, what was the offer which 
IV was reasonably entitled to accept as being C.\s offer? By under- 
taking to cam him to M. for the price of n shillings CV is subject, 
bv the common law or the terms of its incorporation, or both, to 
certain lurther duties. If C. is not willing to Ire liable for so much. 
IV must he so informed, and his general acceptance of C/s offer 
will include acceptance ot the reduced responsibilitv. The ques 
tion what intormation of am sucli special conditions is usual and 
sufficient could not be left at large to Ire discussed on even 
occasion, and a scheme of rules and presumptions has been laid 
down which, notwithstanding some adverse < riticism, seems on the 
whole to Ire in attendance with convenience and common sense /* 1 
They have, ot course, nothing to do with questions as to the effect 
of terms whi< h weie in fac t lulls known and accepted. The line oi 
authoritv goes back to the last quuitei erf the nineteenth century, 
and the lesuhs mav now Ire short h stated without dwelling on 


•* Sec espectalh jhmi Sv% tlv J .\unan \ bouitmn R C.o. 2 K. B. ai 707 {the cam* 

itself v^as not on a <ontract> approved b\ laird Hariworth M.R. Thompson 
v. L. At. & A. R Co. [iqrjo] 1 K. B. 41, 47. Moreover the other view would require 
a much more roinplu atetl theory to produce reasonable results. But it would be 
useless to pursue dm. 

*• See an ingenious note bv Prof, Hughes in 1 -. (j,. R. Ott. 1931 ^xtvii. 450^ witii most 
of which 1 am unable to agree . | The author does not state any reason lor disagree- 
ment. With all deference to him. it is submitted that in some circumstances the 
taw bean harshly upon railway passengers. This is particularly so where, as commonly 
happens nowadays, railway companies exclude themselves from liability for accidents 
of any sort to travellers on excursion trains. A distinction ought to be taken between 
unwitting carelessness such as failure to warn a passenger that a train is not quite 
level with a platform and recklessness such as deliberately putting excursion passengers 
in an old carriage known to be unsafe. It must, however, be admitted that there 
is direct authority against any such distinction : McCawley v. Furntss R. (187a) 
L. R. 8Q..B. 57 ; Gatlin v. L. 0 A\ If. R. (1875) h. R. 10Q.B. 21a ; see 55 L. Q..R. 
(*939)j 558 — 520. A learned reviewer of the 10th cd. of this book finds it difficult 
to reconcile the “ ticket ” cases with Carlisle Banking Co. v. Bragg [1911] 1 K. B. 489 
(14 Canadian Bar Review 11936) 784). But that case is not tti part materia]. 
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dfrtail. We use the letter C 10 stand for the party tendering the 
conditions and V for the pariv whom CX seeks to hold to them* 

P. is entitled to understand that conditions offered bv reference 
are not numifrah ineletant or unreasonable *' P is also entitled 
to reasonable notice, attending to the ruuuie and circumstances of 
the case, that C is w tiling to undertake the sens ue offered onh on 
special tei ms * # 

If P having such notice, accepts C s offet of semce, he cannot 
fx heaid to dens that he knew rheottci to bo qualified bv icfevemc 
to such tetnis " 

Whether P had reasonable notice is a question ol tact ** 

But this is subject to the unnoisal lule that thcie is no issuable 
question of tan vwihout some evidence on which the question is 
reasonable open . and tm this pui|iose P must Ik* mated as having 
the faculties and intelligence ol a noimul man He cannot plead, 
in face of a plainlv legible idmmi to conditions that he is 
illiterate 01 blind ** 

(fcneralh accept tnee ol a ticket ni mhu common loim 
document plainly slum mg on ns lacc M (oi 0 u dens not consist of 
a face and a back, bv us general make up* > that then a?c sjhx tal 
conditions and identifying them foi lctcunu 1 is deemed to be 
acceptance ol die conditions It is not manual that then full text 
is not immediately accessible * nor wluthci P had am reason 
beforehand to expect th it C s oflti would Ik- subject to am special 
conditions * 

In practice it is gemialls totreit to put the cjutstion ol face in 
this form Did C do all that was ltasonahlv ncccsvan to give 
notice to P -• 

If P navels with a ticket 01 pass lm winch not lit but Q jwud, 
and makes no inquire as to die units lit cannot disregard the 
terms made bv Q His onh claim against C is as Q s principal 

* m PerBravJ 6iWv (* T R (o [1920] ik B (>89 ait 699 qu l KB 194 yi4 * 
afld [1921) 2KB 42b the onh question pununl brforr the C \ was whether 
the good* had brew put in a proper place of rustodv Ijiwrrwr 1 J Thompson 
v L M & S R (m [1940I 1 k B 41, <>B L J K B his |\ condition ma\ 

exclude ail liability Rraumont- 7 koma * v Blw Stm Lou 1949) y, 1 l R 8551 
Cf CKaptlton v Barry L D C [1940] 1 K B sji 109 1 J K B 213 ) 

** Per Lord Haldane Hood \ Amhor Urn (1918] A C Bjj 844 8a s Rwhmdsm \ 
Roumtrer [1894] A C 217 b* L J Q. B 28 j I lir curious reader may compare 
(Jlptan * remarks tfor another purpose li cm Che cuflii if nev ol public notice l> 14, | 
de mu act 1 1 2, 3 

* Thompsons L M & S R <0 note 11 | / Fttnmgr s Oraacol , ltd |r<H 4 ) a K B 
194 * *03 L J K B 740 I 

** \ statement or reference not so indicated will not Ik good iiouc-c Hinder ton \ 
Stevenson f 18751 L K 2 H L Sr 470 Some of the observation* >11 the opinion* 
Other tlian Lord Caurrw 1 c an not now be relied on 
•* Burk* v S 7 R U 18791 5 C P D 1 

** Fenton \ Southern R [1931) 2 K B lot, too L J K B 228 i cheap day ucket unued 

in ordinary course without passengers request for a cheap ticket ) ( Hie principle 

of the decisions on railway ticket! has been applied to the duty oi an occujpter of 

premise* towards an invitee m the law of ion , a notice-board excluding liability 
of the occupier for defects in the premises mutt be easily legible , The Humorist 

[1944] P a® ] 
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and Q. be regarded for this purpose as his agent authorized 
to agree to any reasonable terms/* 

It may be useful to note that the English authorities have been 
discussed and followed in Scotland/* 

In itWj the earlier decisions on this topic (not all of which 
we have thought if needful to cite in the present state of the 
authorities) were well renewed m the judgment of a Divisional 
Court delivered In Stephen J. 1 he importance of the document 
offered being in a common form seems to have been noticed here 
for the fit sc time/* 

The ingenious wntei alreadx tiled (note **, p. 41 ) puts as a 
puzzle the cast' of a ticket for a wiong destination being issued by 
misiindei standing or at < idem, a case, it is submitted, of another 
kind and ol no ical difficult!. (death, the taker w r ill supjx>se F 
having no reason to doubt, t fiat he is accepting the offer which he 
invited; lie cannot check the loncctness of the ticket before receiv- 
ing it into his own |x>ssession. The result is that the parties never 
consent to tin same turns and no agieement is formed. Cases of 
this class an dealt with lam unclei the head of Mistake, Chap. IX, 
part ii. 1 hete is of couise no giouiid lor atiubiiting any magical 
operation to the deliven of a ticket . we base oiilv to apph rhe 
ilememan tides ol olfei and acceptance. 


sl‘I<I\l Kills \S IO PROMLSl s m mm 

It has alieadv bun | minted mil that the nidi nan titles of 
proposal and acceptance do not apph to promises embodied in a 
deed. It is established l>\ a setiesoi authoiities w hich appear to 
be (on fumed b\ the ratio dtctdnidi of Xenos 11 ickham" in the 
House ol Louis, that a piomise so made is at once ojxnativc without 


* J (ir and It uni R vj ( nnada Robtnutn [101-,] A. C 740 . 84 L. J. P. C. ; neither 
tan he repudiate the tomrai t and sue as for ihe breach ol an independent common 
law duo 

M Cray \ t . & X F R Ia) 1 15130) S. C 089 | A learned review er of the 10th rd. points 

out dial ihe same piinuples were applied 111 the earlier cases ol W'dltamson v. Xorth 
oj Scotland Xa^igahon <m. ( 191b] S. ( 3^4 . Lyons v. Caledonian R. [1909] S. C. 1 185. 

and Highland R . \. Ufnztei {1878 f> R 887. He also notes that Hood v. Anchor Line . 
Lid . | ic|iH| A. C. 837 note **1 *as a Scottish appeal to the H. L. (48 Juridical 
Review 1193b) 195). j 

0 Wall tww \ Rymill U883 in Q, B. D, 17H , $2 L. J. Q. B. m. The decision of the 
C. A. in Parker \ S. Jt R. Co. 187 7 1 2 C P. Div. 416 ; 48 L, J. C. P. 768, which 
for a time was a leading caw, is completely <ovrred by the recent authorities. For 
recent particular applications, see Roe v. R. A. Xaylor (1917) * K. B. 713 ; 86 L. J. 
K. B. 771 (conditions in sold notri ; The Imho (1920] r. 22 ; 89 L. J. P. 109 \ ship's 
master signing conditions of towage). 

•• (1866) L. R. jH.I, 296 , 36 L J C P. 3 * 3 ' The previous cases were Doe d. Cantons 
v. Knight (1826) 3 B. A C. 6711 : 29 R, R 35s (a mortgage) ; Extern v. Scott (183V 
6 Sim. 31 ; 38 R. R. 7 2 (the like' , Hotly. Paimrr (1844) 3 Hare, 532 ; 13 L. J. Gi. 
J 5 * t 64 R* R. 399 (bond to secure annuity after obligor's death) ; Fletcher v. Fletcher 
0 ^ 44 ) 4 Hare, 67 ; 14 L. J. Ch. 66 ; 67 R. R. 6 (covenant for settlement to be 
made by executors). Xenos \. \S\ckkam might have been decided on the ground 
that the company's execution of the policy was the acceptance of the plaintiff’ 
proposal, and the plaintiffs’ broker was their agent to receive communications of the 
acceptance. But that ground is distinctly not relied upon in the opinions of the 
Lords ; see L. R. a H. L. at 310, 323. 
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any question of acceptance ; and this because it derives its force not 
from anything passing between the parties, but from the promisor's 
—or, in the regular language of conveyancing, covenantor's — 
solemn admission that he is bound Thus an obligation is created 
which whence ci it conies to the other party's knowledge affords a 
cause of action without any other signification of his assent, and in 
the meanwhile is tires oc able. But if the promisee refuses his 
assent when the promise comes to his knowledge the contract is 
avoided. 

If A make, an obligation to B and delivers it to C to the 
use of B . this is the deed of A. present h ■ but if C,. often it to B., 
there B mas tefuse it in pim" (i r. without formality), "and 
therein the obligation will lose us force 

** Butter tinJ Bidn's case i",qi \ t.o Rep it), quoted by Bljtlbum | I R i H Ik 
K 31 2 “ Obligation T hrre, as aUays in our older Ixrioks, mean* the ftpfxi&l form o i 

deed othrrwitts and mav exclusively, tailed ,1 Unit! (hi the I'm led Male*, the 
decision* do not, in general go 10 lur ua Amur v H\ihat IV Restatement oi 
Contracts adopts the view nl those authorities winch require sow* act t>l rrimcjuuh' 
ment hy thr maker ot the custody or tontiol 1 1 the tired ^ i >_* sre alv» \N iHttton, 
Contrail* ^ .mi \ 
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C.APACI 1 V OK PARTIES 

All statements about legal capacities and duties are taken, unless 
the contrary be expressed, to be made with reference to “ lawful 
men.”' citirens, that is, who arc not in any manner unqualified or 
disqualified for the full exercise of a citizen’s normal rights. There 
4i e several ways in which persons may be or become incapable, 
wholly or partially, of doing acts in the law, and among other 
things of becoming panies to a binding contract .* All persons 
must attain a certain age bcfoie they are admitted to full freedom 
of action and disposition of their property. This is but a necessary 
recognition of the actual conditions of man’s life. The age of 
majority, however, has to be fixed at some point of time by positive 
law. Bv English law it is fixed at twenty-one years ; and every one 
undei that age is < ailed an infant (Co. Lit. 171 b). 

Bv the Common I-iw 111.1 mod women sustained, as incident to 
thcii new status, extensive loss ol legal capacity, mitigated by 
modem statutes till, bv an Act of 1935, the rule was wholly 
abiogateri lor the future The old law, however, cannot yet be 
neglected 

Both men and women inav lose their legal capacitv, permanently 
or for a time, bv an actual loss of icason This we call insanity 
when u is the lesult of distinctly mental disease, intoxication when 
r. is the tiansient elicit of drink, or natcotics. Mimlai consequences, 
again, mav be attached bv provisions of positive law 10 conviction 
loi t111mn.1l offences Dept nation ol civil lights also may be, and 
has been in England in some particulai cases, a substantive 
penalty, but 11 is not thus used in any pan of our law now in 
practical o[>aatioii. 

On the othet hand, the capacitv of the “ lawful man " receives a 
vast extension in us application, while it remains unaltered in 
kind, bv the institution of agency . One man mav empower another 
to perform acts in ihc law lor him and acquire rights and duties on 
his behalf. Bv agency the individual’s legal personality is multi- 
plied in space, as bv succession it is continued in time. The thing 
is now so familiar that it is not easy to realize its importance, or the 
magnitude oi the step taken by legal theory and practice in its full 
recognition. We mav be helped to this if we remember that in the 
t lassical Roman system there is no law of agency as we understand 
«. The slave, who did much of what is now done by free servants 

1 In the Latin it i$ “ legal** homo/* not ** \ »r ” Oui medieval ancestors, not foreseeing 
the enfranchisement of women, wrote Latin better than they knew. 

1 (Cf. Salmond & Winfield, Contracts, § 134 ] 
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ami agents. was regarded as a mere instrument of acquisition for 
has ownct, except m the special classes of cases in which eithet 
slaves or freemen might be m a position analogous, but not Cully 
equivalent, to that of a modern agent, As between the principal 
and his agent, agenev is a special kind of contract. But it differs 
fiom othet kinds of conu act in that us legal consequences are not 
exhausted bv performance lu objett is not merel> the doing of 
specified things, but the creation of new and active legal t elation* 
lietwecn the principal and third persons Hence u mav htlv liavc 
its [dace among the conditions ot coimaci m genet al, though the 
mutual duties of pimctpal and agent belong lathet to the neat- 
mem of agents as a species of contiact 

While the individual <ui/eiis pmns an Unis extended bv 
agenev, a gieat nu tease of legal scojic and salctv is given to the 
conjoint action ol mam h\ dim association in atoipoiau Ixxlv 01 
artificial person 1 he development ot coi potato action ptesupposcs 
a developed law of agenev. suur a u>i isolation can execute its 
intentions onl\ thiough nauu.il [kisoiis genet ills ot speualiv 
authorized to a< t on us be ha It Vml as a coi|*jtatmn m virtue 
ot its perpetual succession and tieedom itom all ot most of tin 
disabilities which mav in tau or in law atten natuial poisons has 
jjovseis exceeding those of a natuial poison *> those [>owci\ have 
to be defined and limited bv nilcs ol law paitli toi tlic piotettiou 
of the individual iminbnsol the toipnanon pat tlx in the mteicvt 
of the public 

Wt piocced to deal with ihex topics in the oidet indicated and 
first of the exceptions to tlu capatuv of natuial [k isons m bind 
themselves bv contrail 


PVR 1 i 

1 (M VMS 

An infant is not absohuelv ituapabk ol binding lumrsll, but is, 
generallv shaking incapable of ahsolutch funding himself bv 
contract 1 His at tsand contracts are voidable, at Ins option subject 
to certain statutorv and othei exceptions 

Bv the common law a contiact nude b\ an infant is generallv 
voidable at the infant’s option such option to lie exercised eithet 
bcfoie* his attaining his majontv oi within a icasonahle time 
aherwaids 

Where the obligation is incident to an interest (oi at all events to 
a beneficial interest) in property it cannot lie avoided while that 
interest is retained 

Some agreements aic. excepuonallv not voidable but void 

Bv the Infants Relief Act. 1874 (37 and 38 Yin t 62). loans of 
monev to infants, contracts for the sale 10 them of goods other than 

* Staled in thw form b> Have* J 14 Ir (' t Rep m 356. 

1 Am to this, *et p 51 
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necessaries, and accounts stated with them are absolutely void ; and 
no action can be brought on a ratification of any contract made 
during infancy. 

On the other hand an infant is bound to pay a reasonable pric« 
for necessaries sold and delivered to hint ; where “ necessaries " 
mean goods suitable to his condition in life and his actual require- 
ments at the time/ 

An infant's cx.pi ess tonuact ma\ be \ alid if it appears to the 
Court to be iKTiehcial to the tniant. 

In tettain othet uses infants ate oi w civ enabled to make 
binding tout rads In custom 01 statute 

An itiiant is not liable lot a vviong atismg out of 01 unmeduteh 
connected with his < unnat t, such as a fraudulent tcprescntation at 
the time o( making the conn act that he is of full age. But an 
intant who has rcpiesented himself as oi full age is bound b\ 
payments made and acts done ai his lequesi and on the faith ol 
such lepiesentations. amt is liable to lesioic* am advantage* lie has 
obtained bv such lepiesentations i» the jx-ison fiom whom he ha' 
obtained u. 


oi mi c omkvc is m isi v\is i\ i.imhm vi common i vw, 
vnu \n \i mi mi m iiu an oi iHyj 

It was out t (omitionlv said that an anieement made bv an infant 
if such that it cannot be fo» his benefit, is not merelv voidable, but 
absolutelv void though in genetal lus contraas arc onlv voidable 
at his option But this distinction is in itself unreasonable, and 


Sddr oi Cnxxis At t, iHmh y<> A 57 \ k i t 71 s 2 i hw mn firms the opinion that an 
infant 4 obligation to p-av for neteswanr* u not created h\ aurwmem but impewed bv 
lau , m other worth that there w not a Irw contract but a quasi-contract See thi 
obsri s ationt of the lairdt Justur* in % Inman. [iqofij 2 k B t, 77 I J K B 
tub, ami note thrrron in l Q R vxiv ,2*7 {lie annoi Ik* regarded a a settled that the 
ba.Mii oi an infant *» liability to pav for net rvuinrs is quasi -cun tract rattier than contract . 
It i» true that 111 Sash \ Inman, Hr irher -Moulton L J at 8 coimderrd it to be 
quaii-c omrac 1 but Huckirv , L f had no doubt that it iscontracu Later duta, one 
wav or the other « am the matter no farther than those in Yash v Inman , in 
hlkmgkm 0 ? Ca . / td v Amtry {iqjbj 2 Ml k R Bh 88, (sreer L J wu of opinion 
that V<uA % Inman decided that an infant cannot < onuat t at all for necessary goods 
but in lktyU\ H fci/c < i£ Stadium, lid [iq?5] 1 K B no, 12a -124, ic^L.J K, B 
i|o, laird Hanworth MR thought that hr iouW See, loo, H'aUn v Emard 
JiBqi) a Q, B $69, 47!^ *77 In Pontyfndd l mart v Drew [191*7] 1 K B 214, aao . 
95 1 . J K B 1030 Scruilnn LI mu cl abiltr that the old course of pleading in an 
a< uon for die price of nncmno did not imply a consensual contract, and he referred 
to the infant “ not Iwring able ui contrar t ” The question n considered at length in 
^8 L U R *1942 t <*$• where (at 93) a preference u expressed for the quasi- 

contractual view because it lias the advantage of interpreting the Sale of Goods 
\ct, 1893, 1 J.ina wa> which hts neatly, and comistentfv with the earlier law, the 
liability of the other persons mentioned in a 2,- the lunatic and drunkard ] 

Not to re-pay a loan of money R Isslv \ %*tU [1914) 3KB b«7 , 83 L. J K B 
1145, C. A 

An infant's deed 1* generally vmdablr, Litt s 259, but it is said that if it is not such 
as to take effect ** bv* the delivery* of hi* own hand/’ it u void Perk 12 ; Shrpp 
Touch 232-3 t Go Lit. yt k, * , 3 Burr 1805 , a l)r. & W 340. It is assumed 
tn modem practice that an infant’s sale or gift of personal chattels with actual delivery' 
is good : Jgpfar v Jahrutm (1880) iq Gh D. 603, 608. According to the old books 
it would seem to be voidable 
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i he weight ol alt modern authoiity is against it.* The use of the 
word void prows nothing, tor it is to be found in cases where there 
has netei been am doubt that the conn art is ortlv voidable. And 
as applied to other subject matters it has been held to mean only 
voidable in formal instruments* and c\en in Aetsof Parliament/ 9 
Actual decision 1$ the onh sale guide ; and as early as 1813 it 
was dearh iaul down in the Lxthequet Chamber as the general 
mic of law , that the conn act of an infant tnav be avoided 01 not at 
Ins own option The Court lefused to retngni/e am sanation of 
the tide as geneialh applicable ro trading contracts/ 1 

1 heie is nothing to set against this in am lepoited case of 
coordinate aiuhoiuv. Dicta m cases oi mfcrioi authoiity to the 
effort that trade comiacts ot infants ate sold (as distinct tram 
soidable) could not prevail against a decision ot (lie Exthequci 
Chainbei even it thev vveie necessarv to the judgments in which 
thev occui Examination slums that thev vseie sujierfluous in 
even case cited for the foimeilv cui tent doctrine, but it seems 
needless to icpcat vvhat was said m raihet edinons as that doc time 
is now, 1 believe, abandoned events heir 

In R v Lord , indeed tlu following opinion was given bv the 
(loan of Queens Bench on tlu conviction ot a sen am foi unlaw 
full} absenting himsdf liotn his tnastet s employment 

Among mam objection* one appears to 10 ilearls lata) Hi \s&» am 
enfant at the time of entering into the agnenicnt sshuh authorises the 
master to >top his wages vs hen thr steam rnftinr is stopping working fen 
anv cause An arrcexnrnt to serve for wage* mav lx* for the infant’s 
benefit 48 but an atfreenient which compels hull in serve at all times 
during the unn hut leave's tin ma*trf free to top ho work and hi* wages 
whenever he rhoo-uN to do so cannot Ur considered as beneficial to t tie 
vervain t Ii 1* inequitable and *hn||\ \md lb** conviction must lx 
quashed ” l * 

Bur this is laxitv of language at most I he C mm decided mils 
that the agreement was not enfomabh against the infant . this 
clocks not mean that it the mastti had aibiuanh i* fused to pav 
wages tor the wmk aitualK done the infant could not have sued 
him on the agreement Again, it js said that a lease nude bv an 
mfair without icscivafion ot am rent 101 even not teseiung the 
beat rent) is absolutely void But this opinion was disappioved 
b> 1 /nd Mansfield whose judgment I/>rd St I eotuids adopted as 

* f I h*- raihrr history t» gM*ii m Salmond Ac \\ infield, Omirarw, 4 l0 4V> 1 

• 1 tmraln Colttgr s can ty^ y(<n Rep sq b , Doed Bryan v Bowks 18J14 H & Aid 
401 o K R *18 , Ua/mr % bt*tmea\ itljfl 4 Bing N C 30s , 44 K R 737. 

** Compart Daifnfxnt \ fUg 1H77 J C from Quer ml&nd I 3 App Ca at nr8 ; 
47 I. J P C 8, with Centrum of Stusdolm fUifnUsl * Knotts (1(1791 4 App (,a 3J4 „ 
sS L J (Ji *>79, in whir It < wr this laniiwlr was at last restrained 
11 Wanruk \ Brwr* f> Iauni lift, aflg s « 2 M A S 205 , 14 R R 638. 

11 It seeirn that firtma font it is so, even ii it corn aim clauses imposing penalties, 01 
giving a power of tUtmu&al. in trruun events Wood \ Fmwuk ( 1642) 10 M & W. 
195 , Lulu \ bvtzpotruk i 1877 ' jQ B D 23 9 , 47 L J M C 33 t distinguishing 
v, lord (next note 

* 4 *1848) la Q H 7^7 , 17 L J, M C 181, wliert chr head note rightly says void 
ugmiui $kt infant" 76 R R 41^ 
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good law, though the actual decision was not on this parutulai 
point in either case * 4 And in an Irish case 14 it uas cxpresslv 
decided that at all events a lease made bv an infant reserving a sub 
stantial rent, whether the best rent or not, is not void but voidable f 
and further that it is not well avoided b\ the infant granting 
another lease of the same pi opm\ ir> another peison alter attaining 
his ful! age There is good Fnghsh authoritv foi the proposition 
that if a lease made bv an infant is benefit lal to him he cannot 
avoid it at all 14 Ii appeals to be agreed that the salt purchase/' or 
exchange 11 of land bv an infant is both as to the contract and as to 
the tonvevame onh voidable at bis option 

Again, there is no doubt that an infant mav be a partner or share- 
holciet (though in the lattei case the compam mav lefuse to accept 
him) 11 and though he cannot be made liable fm paitnershtp deb's 
during his tiifamv, he is Ixmnd !>v the partnership accounts as 
between himself and his panncis and (annor claim to shaic piofits 
without conmbutmg to losses \nd tl on coming of age he does 
not expiesslv disaffnm the pan ner ship he is considered to afhini it. 
oral am ran to bold himself out as a paiimi and is theiebv liable 
for the debts ot the him conuac ted since his major its 

Ihelnbiluv of an infant shavcholdu vs ho does not upudiait his 
shares to pav calls on them ic sts as far as existing authorities go. on 
a somewhat ddiciint hum of the sum piinciplt tof which after 
waidV) \s to conttilmtion in the winding up of a compam Lord 

I tndltv was not await of am cast in which an infant has been 
put on tlu list of contnbutoiKs l j>on pnmipU howcvti there 
does not ippr.ii to he im uason whv ho should not if it he foi 
his benefit md this if there arc suiplm issets might he the 
case Orluiwisc lu cannot lx* deputed of his light to lepnchaie 
the shaies unless jreihaps h\ friud. hut in am case* if he “does not 
repudiate lus shaic s eithei while he is an infant oi within a icason 
able time aftei he attains rwemvonc he v% ill he a conti ibuton/' 
and suit mou so if afiu that time he does amthmg showing an 

* Z&Hfh \ Parent i-t , k Hurr 1-1*4 \Uurr rhr (hn&inn ha> that the rectmvesanor 

<»! a mortgager * infant hen th* mortgage l* mg propc* h paid off, could not br 
noidrd b> hii r»tr\ In-lore Sill tgx I f frn \ Ulen 184 j * Di &. V\ ^40 

VJ R K 7 * i 

Siatm \ Heady lHbj 1 4 1 r C I Hep bi fh< C-ourt im lined to think that wmr 
u t of notorirtv b\ the Irsvtr would W rrouiml with in « niermg bringing ejectment, 
**r demanding piw*rsoon non* that a freehold rotate foi the life ol the lector 01 twrntv - 
one year* had pwwed h\ the anginal lea « hostesrr tlwrc was another reason 

uamel\, that the tetond leaw- might hr comuucd as only creating a future interest 
to take rflW t on the determination ol the lirst 
14 Uaddem\ tVkife 1707) j 1 R iv< t R R 4s 1 [Still earlier uuthorm us Artn^'c 
rair Ii6i^) Cm Jar ] 

47 CV> Ut ak Bar \h Infancy 1 $ 4 jbn 

II Co Lit v 1 * 

’ * But the company cannot dispute the \ahdm of a transfer to an infant after the 
mtant has transferred over to a person no uinr (pooch' 1 cast (187a) L K 8 (h a66 , 
4 a L J Ch 581 Slid see Undies on Companies (6th ed icjoa) iiav—n«8 

* Lmdlev, Partnership * loth ed ujjV, 92 <>4 Goode \ Ham wn 1821' 58 & Akl 

147 24 R R ^07 % 

M On Companies bth ed 1902 , 1106 
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election to keep the share*. On the whole it is clear on the 
authorities {notwithstanding a few expressions to the contrary), 
that both the tmnsfei ol shares to an infant and the obligations 
incident vo ins bidding the shaics are m n void but onh \oidable*** 
Maniage is on a dillcient footing tiotn otdinary contracts*** and 
it is hatdh needful to viv that the possibility of a minor con* 
tract mg a valid m .image lias nevei Urn doubted in oui Courts. 4 
\s to pt onuses to uuriv and maniage settlements, it has long 
Urn lamtliai lavs that just as in die case of his otliet voidable 
(omiatts an infant nuv sue for a lueach ol pruim.se of nutiiage, 
though he 01 she is not habit to Ik* sued 1 An infant s maniage 
settlement is not binding on the infant unless made under the 
statute (sir p (in. and the (xuut of Chanters lusno|>owci to make 
it binding tit the case ot a ward 4 Faituulai covenants m an 
infants settlement tnav U valid In am tase tU settlement is 
not void but onh voidible. h mav lie confirmed In the subsequent 
conduct ol the paitv when ol lull ige and mi unis, * and tan be 
repudiated onh within a insoluble time aliei atlauung lull age 44 
\gaui an infinv s uintiatt on a bill ol e\i lunge ot ptomissniv note 
was nntc siipjiostd to !>e w bolls void bin is now neared as onh 
voidable lilt same holds a f tounmm lavs ot an auoum stated 
I line is one c\c t plum to tin title that an infant mav entente hts 
voidable <<mn.uts igaimr tin «>tbei paitv duung Ins infants or 
laihei thtii i> on< vsav m uIik I t Ium aunot mfoict them Specific 
pei formant t in nor allowed at the suit oi an mtnu bet a use the 
remtdv is nor unit lal tin infant not l>cmg Imund 

Vn inf mt mav avoid Ins voidable tonriacts (with piauuallv few 
oi no exceptions i cithci b< lou oi witlun a reasonable time alu i 
touting of agi ilu title is that mailers in font It r , not of record) 
he shall avoid c ithti within age oi at full age bur matters of 


** Ismudm t f'l t iBi»W L K 4<h >1 <*XKh iOM ItAlpagr rj> pp si r >V 

11 Contmema* ^ntm h.i r watim *r »<h ingrnuns m drhatmg with which « L»« ol 
( ontracu a thoulri Ik* rrrkirrwd 

** lor drtaiU jntt } nt \ cl l.awn <4 l upland Marmup* [Snnjwon Inland! 4.1I1 ed 
192b , Index Marriage J 

14 Bacon, Abr Inland and 1 4 4 IV r I>»rd fJIrnbnroutfh, H afuvi \ 

Bnt* 1 iBn j M it S ^3 iiR K (>i| 

** Luid v V/oflr# " U M C 710 -) 1 I 1 4 i bb 

*’ Smiths Lucas 1H81 iBth 1 ) m* nut ntrrrtilrd on du* point In td wards \ tarUr 
(iHuj] \ (. \bo f b} t | (h ickj» 

Bi Daws \ Daw 14*70, L K u Lq 408 , j<» l J Ch 14 1 Ihti is not a/Trurd by 

the Inform RH»H Vc c v 1B74 thmean v Dixon 1890 44 Ch 1 ) 411 . y* L J Ch 437 

A woman married under *$r t% not disabled by dir coverture from confirming an 
ante-nuptial settlement afirr &hr ls of age R* Hodwn't Sttlirmml [1894) 2 Ch 421 , 
63 I. J fh hoy 

** Without regard to the date ai wh*rh an> particular interest aife* trd may fall into 

poiieaston tduardx \ <*arur [1894] A C. ’$*> , 6| L J, Clh 100 , Cantti v Harmon 

[191b] 1 Ch 328 , 85 L J Ch. tat, C A \nd election mu»t t>c made once for 
all, not Rrparatr rlrr dons for rach acquisition Vtdilz > O'Hofim (1899] a Ch 569, 

M f^hapjtnl in Harm \ Hall 1847) 1 ex ua , th L J Ex a 70 full In rt Hodsm'* 
Satimmi [1894] a Ch 4J1 t b^ L J Ch 609 

st WiUtaou v Moor (1843; 11 M. It VS 256, aba, abb , 1 2 L J La 253 

» Flight v Miami (i8aB) 4 Rusi 298 , 28 R R tot 
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iccord only within age (Co. Lit. 380 by 4 Subject to the genera! 
rule, established for the benefit of innocent third persons, that 
voidable transactions are not invalid until ratified but valid until 
lescititkd/ 1 an infant cannot deprive himself of the right to dm 
at full age* and only then can his election be concltisiveh deter- 
mined** If an infant pays a sum ol money undei a contract, in 
consideration of which the contract is wiiollv or partly performed 
by the othei parts, he can acquue no light to leaner the monev 
back bv rescinding the contiart when he comes o( age Such is the 
case of a premium paid loi a lease,** 01 of the pure of goods (not 
being nccevvuies) sold and delivered to an infant and paid foi bv 
him and so it an infant enters mto a paitncislnp and paw a 
picumim, he cannot eirhei bciotc 01 aitei his full age recover it 
back, nor iheiefoie prove for it in the bankruptcy ol his paitners* 

So il an miaul has applied for shaus in a compam and shares 
having a ineasuiablc maiket i 4 ilui have ihueupon lieen allotted 
the monev paid foi the shares is not 11 covet able tvtn though no 
dividend has been leceived * 

Nothing li ss ill in total failure ot consideunon ss ill be giound 
lot lecovuing back movies paid receipt ol ans thing having 
marketable value wluthei am pecuniary benefit results or not 
uill bar ihc claim f I his of course* docs not prcilude the infant, 
incase the ague mem is not fulls pcifoimcd on his pan at the date 
ol full agt tiom u pudi.mng am lurthu obligation 

Ue must now consider the Vci of r ^7 f ^7 v ps \ i<t c Uai 
which enatisas follows 


1 \I1 contracts whether bv speuaitv or bv simple contract hence* 
forth entered into bv infants for the repayment of mones lent or to be 
lent, 01 for gixxb supplied or to be supplied pother than contracts for 
necessaries) and all accounts stated with infants vliall he absolutely void 
provided always that this emetine nt sfiall not invalidate an\ contract 
mto which an infant mas bv any exustmg or future statute or bv the 
rules of common law or equitv enter exupt such as now bv law are 
voidable 

2 \u action shall be brought wherebv to charge anv person upon anv 
promise made after full age to pay anv debt contracted during infancy 


Sec i>rr Parke B \tur> and fjmnkiUm R t Co \ C mmbt (ifiaq) * Ex y6s ,g 
k* J Ex per Cur / & V II R \ A ('MurJuxl (i8so) s Ex 114 20 

k J Ex 97 , 82 R R 898 Vs 10 an infant being bound when he comes of axe 
by an acluiowledgiiirm made in a Court of Record, see Y B (Rolls Senes) 20 & 2 r 
Ed I p 320 

Per Lord Colotuav L R j H L 

L St X W R \ \r\ltehatl, note *» S W > fnmtU i 1861) 14 tr C L Rep 


ffi, 


fma»\ Blow 1817 8 Tauni ^5, yiB s c i Vloorc 466 , a Moore 55a , iqR R 

^ L £a H T mU " 11 W 8 D M ° a 54 ' Bu* if the infant ha, received n. 

ot^Awton .. all he e«t ntrox-rr Wtti mJhmxn, 9 c O [,894] 



5 * 


principles of contract 


or upon any ratification made after full age of any promise or contract 
made during infancy, whether there shall or shall not be an> new 
consideration for such promise or ratification after full age 
3 This Act ma> be cited as Hie Infants Relief Act, 187 4 

The and section** forbids an action to be biought on *m\ 
promise or unification of a contract made during inlamv, and if 
applies to a laiihcation since the \a of a pionusc made in infant) 
bcfoie the {massing of the whethet the agreement is oi in not 
one of those included in si 41 It ptobahlv also presents the 
laiihcation fn>m being available In was of set off '* I his, 
hcmesci, is a ditleieru thing Itom depmuig the unification ot all 
effeci Foi it nuv base othei elicits than giving a light of action 
m setoff, aiul these aie not touched While t lit maun was 
governed b\ 1 md lenterdens Vet 14 theie weic mam cases where 
a conn ait made din mg miams might Ik* adopted oi conlnmcd 
without an\ latihcation m writing so as to pioduct imjMitam 
results I lius m the caw* ot a mairiagc senhmem ih< nunitd 
persons au bound not so nuiih hv liabduv to Ik sued (though m 
sonn cases and foi wmu purposes the husband s co\enan*s tie of 
importance) as bs inahihts to irucilcu with du disjiosiuon ot the 
propeitv onct made and the execution ni tlu mists onu con 
srnuted and so tai as concerns this an mlam s mamage set Unum 
mas as we lust seen l>e suffu tenth lonfumed bv lus oi hci 
conduit after full age *’ Vgam an mlam junnn who iUs noi 
asoid the partnership at his full age is as between himself md his 
paittuis complete Is hound bv the turns on which he erne led it 
without am loinud unification and in taking the panncrship 
accounts the ( ouit would ipj>lx the same i tilt io the lime of his 
minouts as to the turn aftei his full agt Ygatn an mlam slum 
holder who docs not disclaim mas aftei his full age at am tale Ik 
made liable foi calls without am cxpiess i mficatton on : lie ton 
trars, the burden of proof is on him to show that he irpiuhatcd the 
shares within a uasonabU tune 44 

Vnd as I ord 1 entciden s Vet did not foimeth stand in the wav 
of these consecjuencrs of the affirmation oi non repudiation of an 

4< The \rt erf 1874 fuprruedfx ibr ^th %r< turn of I^ird I rmmlfn'i At I 9 G<v» ( < 14', 
b\ vihirh no ratifKanon of turh a contract fimlrl Ik* *urd Ufww imlcw ,u writing 
and n\%nni by th t parts i*> lir charged Aim r rtprrath rrpralcd In the Statute Law 
Rruiion Art 187^ *38 Sc yi Virt r IAj 
44 Ex parie Kthblr 187^ L R i<» Ch 573 44! J Hi «m 

4t C ®iW\ \ 1 \dlu 1878* |C P I) 4jq 47 I J C Z P 7<u li 1% held, howrvrr, that 
in a caw whiih would before the Ait h-uc hern one ot ratihratton it may b r left 
to the jun to su»y whrihrr the conduct erf thr pariir* amcmnii to n imi promts 
DiUfotm v Warrall ifldo iC P 1) 410, CO I J ( V 688, b> fjmdley ami Denman 
II dm Lord OJcrwler C J 

4 * RawUy \ fimiley { 1876, 1 Q 0 Div 4C10 , p* L J Q B 675 
44 S« note 4# 

4i Datfuj \ Datift 1870 L. R 0 Kq 468 , 19L J Ch 343, sttpra, p y» In Dw*m 
v, £h jam {1890) 44 Ch I) 211 50 L J Ch 437, an attempt was made 10 bring 

an infant's marriage sett Jr men t within s. 1 , on (he ground that it mint fir read 
m including all contract! whatever The Act if not quite «u ill-drawn m 10 admit 
this cofatruction 
44 See pp. 49 — 50 
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infant's contract, so the Act of 1874 doc* not now stand in the wav 
of the same or like consequences. In fact the operation of the 
present Act seems to be to reduce all voidable contracts of infants 
ratified at full age, whether the ratification be formal or not. to the 
position of agreements of imperfect obligation, that is, which 
cannot be directly enforced but are valid for all other purposes. 
Other examples of such agreements and of their legal effect will be 
found in the last chapter of this book. 

A collateral result of the Act appears to lie that one who has 
made a contract during his infancy is not now able to obtain 
spet ilic performance of it after his full age, for the same reason that 
he cannot and formerly tould not do so soonei.*' 

I he ptoviso as to new considciation meets such cases as that of 
an attempt to set up as a new contract the compromise of an action 
brought on the original promise.*’ It is reinforced bv s. of the 
Betting and Loans (Infants) Act, 1 8c)* k 56 Viet. c. 4). which 
absolutely avoids all agreements and instruments (even negotiable 
ones) made foi the payment ot money repicsenting or connected 
with 1 loan advanced during inf ant v." An agreement foi the sale 
of (battels is within the Act and the same principles apph to it." 

lit the fust section of the piiucipal Art, the wotds concerning the 
puuhase of goods ate not free front obscuruv. If we might 
tonsil ue the Act as if it said " foi pen in nil jin goods supplied," fcc., 
it would be t fear enough : bill u is not so 1 tear what is ihc precise 
ojiciat ion <»l an <*11 lament that contracts " lot goods supplied 01 to 
be supplied.” othet than net es vines, shall be void. It seems to 
follow that no jitojktiv will jiass to the infant bv the attempted 
conn at t ot viic . and that if Jic pavs the pm e 01 anv pjit of it before 
dehveiv of the goods he mav recover it hack: as indeed he might 
have done hefoie the Act. lor the contract was voidable, and he was 
ftee to tesemd it within leavmable time Bui it is now settled that 
if the goods air delivered the piopeuv passes;' and an infant wiio 
has paid foi goods and received and used them cannot recover the 
monev back.*" 1 he jxrhcv of die statute is to jnotect infants from 
1 unmng into debt, not to disable them from making jiurchascs for 
iead\ monev. Moieovei it has been held that an infant mav be 
guihv of lauenv as a bailee though the goods were delivered to him 
on an agreement void undei the Act O n the whole it seems that 
goods actuallv delivered can be returned, and the price recovered 
back, only so fat and m> long as complete restitution is possible. In 
the converse case of an infant agreeing to sell goods, receiving the 


‘ £ f W*‘ v Bollaml (,#38) 4 Rub 998 : 98 R. R. ioi, supra, p y> 

t, ** v *>«< [1899] 9 Q. B. 543 ; 67 L. T. 4*0. 
is « 3*» Viet c. 4. The reel or the Act ii criminal 

ftsst ; £ teuAVAU 5 

3*3 i 3* L. T. 


il Stock* v. WUsanlt 

# * VaUnHm v. Q 


559 * 


•• » (“ otc *•)* « ca*e or exchange 
*- '* M **>°*M ( 1885 ) 15 Q.B. D /31 


»* 598. 

L* J. Q., B. 74. [Followed in P*mrt 



54 


PRINCIPLES OF CONTRACT 


price, and foiling to deliver , the buyer cannot recover unloA there 
are special facts showing 4 cause of action independent of 
contract.** 

It has been suggested that the exception of ''contracts for 
necessaries" mav include loans oi money advanced and in fact used 
for the put pose of busing ntxessanes The point is not known to 
hase been judicially considered [ \t Common l-aw, there are 
decisions that no action is maintainable fot the recovery of such a 
loan, ' it mas be hoi x owed fot necessaries, but laid out and spent 
at a tavern *'**) It was an old rule in equity that a person so 
advancing money was entitled to stand in the legal creditors place 
to the extent ol what was actually spent on necessaries;** and so it 
is as to advances im the support of a deseited wife M 

It is doubtful whethei a bond bill of exchange. 01 note given bv 
a man of full age, fot which the consideration was in fact the 
supply ot goods not necessaries dining his infancy, would be void 
under s 1 1 Bur s 2 yyhuh indeed seems altogether mote useful 
than s n yyonld no doubt effectually puvem u tiom being 
enfotced as Im tween rhe lrntnedutt panics rliough j km haps the 
words aic not the most apt foi that puijKixt 

I he Building Societies \ct X o \i(t c |2i s ^8 

enables an infttir to In a lnrmfxM but this docs not imply am 
exemption Itom the disability to moitgagc lus teal estate* ueated 
bv the. Infants Relief \< r foi that i> not the sob piujmse ora 
necessais purpose of membetship ' 


tn im 1 fsbiim of i\x sms ox oBiit.vuoNs im m»\i 10 

IMIRlsis IN 1*1 KM \NI XI l»Kf>IMKlV 

In an old case reported undti vai 1011s names in \aiimis I>ooks M 
it was decided that an infant lessee who continues in occupy till Ik 
conies of full age is aftei Ins full age habit foi arrears of rent in 
currtd duung lus infancy In like mannex a copyholder who was 
admitted during his nnnoruv ami had not disc latined was bound 10 
jiav the fine * I he same ptinci|>lt is applied to the case of infant 
shareholders in raihsav companies \n infant is not incapable of 
being a shareholder ** and as such is prima (ant liable when lu 


r«<mi 

debts h 


** Couvm > .Vv/afioia) j K B lit) , Bi L J K B 8b«> 

f EarU \ PeaU ( 1711 1 1 Salk 386, Darby v Rowhtr iitx^i 1 Salk 379] 

M Mar lair \ Pxlfuld, 1 I* V\m» ^58 , and mt Iawl r \ AUtym 1 l8B8> 4 limes L R 560 
if Dean \ SoutUn iBCxk L R q Eq iyi Cp Rsrrnum, (&c Co v Mouon Gasman 

1 K B 164 v 8d J K B *> ,a < A f monrv Ixirrcmrd to pay company 1 

\ry dtrrnor lender liavuiff noinr of hi* want of authority; 

** Op* > Hud 086 yj 1 H & C 703 , 3 2 L J Lx abs 
&i Thurston v Nmtngham, uf< ButldmgSoc [iqoa] 1 Ch 1 , 71 L J Ch. 83 , [1^03] 
A. C 6 ; s r Notirngfum, Ofc. v Thurston 

•• JCiid rv Eton (1614) Hoik Ab. i, 7 S*i K * too )*£ 5 ™ , Brownlow, rao , a Bulii 
69. Ser UKjiid^MDt of the in L df N W tty Co v. M'Muhmt 

(18 JO) 5 Ex 114, 510 L. J. Ex. 97 , Ba R. R. 898. 

** Bodyn v. Cfochtsttr { 1 785) 3 Burr 1717. 

41 He can vubsrnbe a memorandum of amocuuon /jam 0 / Co (No a) (1891) ¥> 
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comes of age to be sued for calls on his shares- He can avoid the 
liability (which, though regulated by statute, has the general in- 
cidents of contract) only by showing that he repudiated the shares 
either before attaining his full age, 4 " or in a reasonable time after- 
wards. 4 * A railway shareholder is not a mere contractor, but a 
purchaser oi an interest in a subject of a permanent nature with 
certain obligations attached to it; and those obligations he is bound 
to discharge, though they arose while he was a minor, unless he has 
renounced the interest. A mere absence of ratification is no 
sufficient defence, even if coupled with the allegation that the 
defendant has derived no profit from the shares. For if the 
property is unprofitable or buulensonic. it is the holder's business 
to disclaim it on attaining his lull age, if not befoie; and perhaps 
he could not exonerate himself even during his minority bv 
showing that the interest was not at the time beneficial, unless he 
actualh disclaimed it. 4 * Comparing the analogous cave ot a lease, 
the Court said: — *’ We think . . the more reasonable view of 
the case is, that the infant, even in the case of a lease which is 
disadvantageous to him, cannot piotect himself if he has taken 
(xxs&csston, and has not disclaimed, at all events unless he still be a 
minoi. M ** Similarlv an infant member of a building society who 
has purchased laud by means ot an advance horn the society cannot 
claim to hold the pro pens free tiom the s^Kietvs < lunge for the 
money advanced . 4 In all the decided cases the partv appears to 
have been of full age at the time of the action being biought. but 
there is nothing to show that {except possible in the case of a 
disadvantageous tonu.it t) he might not as well Ik- sued during his 
ininoritv. 

I he same results, except pci haps as to suing the shareholder 
while still a minoi, would follow' tiom the general principles of 
the law of partnership even it the tompam m winch the shares 
were held had not am jximanem piopein. 


or rm iiariiiiv oi \\ im \\i whin ihi cosikac i is m>r his 

BFMHr. VXD F.SPIX.1AM.Y f OR MA.LSSARIFS 


jin the reports a distinction is taken between contracts for an 
infant's benefit and contracts for necessaries, but there is dense 
confusion as to whai the distinction is. Fortunatelv, it is not of 
much practical importance, for an infant is cqualh liable, whether 
he has acquired necessaries or has been benefited. The plaintiff 


Anary CP Ennuktlbn By Co, \ , ( oombe 3 Lx. 563 ; 18 L. J. Lx. 335. 

merely Alleged repudiation alter full agr therefore held bad in 
Dubim \Ucklou * Ry. Co. v Blade i8ya) 8 Ex, 181 ; 211 LI. Ex. 94 ; 91 R. R. 422. 
It 1* submitted that in such a rase the disclaimer if made would condutivelv determine 
f w > t merely suspend it. 

P % W ' v. hVMkhari V1850) 5 Ex. 114, 128 ; 20 L f. Ex. 07, io» ; 82 

55 ®* . view was quoted with approval by Roche, J., m D<uw v. 

RpMa^arm (1931) 47 x. L. R. 424.] 

v * P&menmt ikmfii Bvtidw& Soc. [1903] A. C. Ci. 
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has a heavier burden of proof m the case of necessaries, and the 
Sale of Good* \u, *893, is limited to goods that are necessaries 
<P> 57 V** 

It has tween laid down in general terms that if an agreement be 
for the benefit of an infant at the time, it shall bind him “ or even 
that the contrail 1* binding unless manifest!* to the infants 
prejudice. * An intam s contract of apptentieexhip/* or an ordinary 
contract to wink for wages* mil. if it be icasonable, be considered 
binding on the infant he cannot lepudute it unless lcpudtation 
is foi hi* benefit/' and he mas no less than an adult incur the 
statutory penalties tor unlawful!* absenting himself from hi* 
masters empknment An infattt eiueied the sctvue of a railwav 
tompanv and, as a condition of the sen ice, became a member of an 
insurance struct* established In the cotnpam, the funds Here 
augmented l»s the compam to the extent of h\e sixths of the 
premiums pas able l» the membeis I he 1 tiles piosuletl lot tom 
penvition in all cases of ate idem not due to the member's own 
wilful act ot gross negligence and Inuind the memlx-is to accept 
the liencfits of the sot lets m lieu ot ans claims under the 
Emplosers’ Liability Act, 1M0 Sc \ ni < 42* 1 he Couit 

of Appeal field that the mtam Has Ixmnd In tins agieemcnt as 
being on the whole for his hrtiiftl Hut an action ss til not he 
against an infant on a covenant in apprentw cship indentures/* and 
it the terms ate not leasonahle the aguevnetu is void foi all put 
jioscs, so that an action Hill nor lie against a snangci fm enticing 
awav the apprentice Xgam their ate mam conceivable cases in 
which it might be toi an infant's Innefit, 01 at least not manifest h 
ro his prejudice, to enter into trading conttaits, ot to Imv goods 

** [Thr d«tm< Uon i* ducuiini m S^lrnoiwl vS WmheUl Centra* o 430 ) 

** SiaMm v UAi* 1787 2 1 R 1 y> 1 K R 434 

“* Cooper \ Simmon itt+n 7 H K S 711'’. 721 , * R R <>7 (w»{, per Wddr H 

<to stronerfy put m the L [ irpuri, |i l J M I t $H 144 

“* H W \ fmutci »R|J 10 M &, VV 10', 

’* M aitrrmn v bn*r [ir*J2j 1 K B .p*o , 91 l. J K B ns 

' 1 Cummti 1 / & A M Rf O 2 Q. B 48 2 M 1 J Q B ft (7 h *rems 

ihough it wav noi nernwarv tr » dri idi ihr p*rin* lJul die print mle of an minus 
umtrart bring valid when thr (^niri i» natwhed chat it tor nv beitrfil ts not 
(unfmrti as v^ts argued Uk (hr pUutufT to suniraru of Apprenticeship nr UImhit 
srr rtpruallv thr judgment of Kj\ I J which w on ibr whole (imhrmrd f»y the 
judgments m />»*{* v (,i/y Stethwn [19)5] 1 k B no , 104 L J K B 140, 

that rd I*ord Hanworth M R Notr at to thr Workmen v (ximperuAhou 
A<t that dirrr n nothing in it to inak^* a %tafut«irs agreement for romprntAUon 
btndmr on an infant if uni for hu lirnriii St*pfam\ \ Jh tdhruity hmwarki C* [1904] 
2K B 22* 71 1 . J k B 7 pi, A (‘ [applied and follow eil in Mwrqp \ S hwachmw 
tJrf [*ojft] t k B no t deemon on the Workmen '1 O^mpeuMiton An unis >is 
aid if) C»m * t , r B4 J _ _ . . 

‘ 4 Dt hranttuQ v Barmmi No 1 i&ftt* 4) CJi l) th* , r ><> I J («h 131, following 
old aiiihoryt* which mutt nmv lie regarded m» Anomalous 
"* De btanttsa) \ Bmnum No 2 iHqn» 4^ Ch 1 > 430, 6] L 1 43ft A rl«u*r 
enabling the mauler to lUApemi die ap| wennrrX wages tn art event which may lie 
due to die matter'* own cut, *a> a lork-oui, 1* not rcawmable Cam \ Matthews 
(rOsilJ 1 Q, B 310 . 62 l, J M. C. 61, C» A , dun Gr*m \ Jhtmpsm [189c)] 2 
Q. B 1 , bft J Q B 719, where the caccrfiucm wa* of tU>* wlicxi the btaimm 

ihould be at a ttancUtill tn arudmtt beyond the eomrot of the mauler. [In Ohm v 
Cmtt (1936] 3 All h K 241, a condition in ait apprrourethip deed, which excluded 
all Lability fur negligence of die instructor, was field to make the deed vend.) 
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other than necessaries: one can hardly say for example that it 
would be manifestly to the disadvantage of a minor of years ol 
discretion to buy goods on credit for re-sale in a rising market; yet 
there is no doubt wliatever that such a contract would at common 
law be voidable at his option." Nor has it ever been suggested 
that an infant partner or shareholder is at liberty to disclaim at full 
age only in case the adventure lias been unprofitable or is obviously 
likely to become so. However, inasmuch as since the infants 
Relief Act, 1874, an infant's contract, if not binding on him from 
the first, can never be enforced against him at all, it seems quite 
possible that the Courts inav in future be disjioscd to extend rather 
than to narrow the description of contracts which arc considered 
binding because for the infant’s benefit.”" Wheir a special kind 
of employment (in this case, professional tx>xing) is in fact 
regulated by a licensing and continuing bodv. conditions attached 
ro a licence issued to an infant inav be so connected with a specific 
contract ol emplovnient that the Court will regard them as partol 
a whole transaction tor the infant's benefit.'* A contract may be 
lor an infant’s benefit as .1 whole though particular terms are bad 
as being in excessive lestramt of trade or the like/* A contract 
wherein ail infant agrees with a lailwav companv. in consideration 
ol being allowed to make a ceitain habitual journes to and fro op 
s|Krial terms. waive all claims tor accident to himsell or his 
propertv, is detmnental to the infant and nor binding on him/* 


t OMR VC IS l OR M< \ SSVRIl S 

B\ the Sale ol (ii>ocls \u. iSp^ (;/> Jk* -,7 Yut t 71) s. 2 — 

. - Wlieie mxessaurs au sold and delivered to an infant . . . 
or to a pci sou who bv reason of mental incapacity or drunkenness 
i' incompetent to contract, he must pay a icasonable price thercfoi. 

Ncxevsaries ’ m this sex turn mean goods suitable to the condi- 
tion in life of such infant ... 01 othci person, and to his actual 
recjimemetils at the time of the sale and delivery." 

I his enactment is a legislative declaration of the law as settled 
bv a .scries of authorities, of which the judgment ol the Exchcquci 
Chamber in /<vc/r > \ . Wmnlnvrll is the c luef : — 

" The general rule of law is clear! v established, and is that an infant lv 
generally incapable of binding himself l>\ a contract. To this rule there is an 
exception introduced, not for the benefit of the tradesman who mav trust 


tf Indeed, it seeim ihr distinction in quotum w not applicable to am trading contract 
Ceu#m v [lqiaj J K. B. 410 ; Hi I.. J. K. H, 865, [Applied in Mgrtanhi* 

l man Cumtmift Corporation. Ltd. v. BaU 1 1 a K. B. 408 ; 106 L.J. K. B. s*6i.] 

TT In an action brought bv an infant, an 11 mi making given by the infant's next finenu 
o not binding if the riirumstances are sut b that it cannot be for the infant's benefit 
Rhodts v» Smthmbmk I i88q) aa Q., B. Div. 577 ; 58 L. J. O. B. 287. 

• Doyl* v, Whit* Cty Stadium (1935] 1 K. B. 1 10 ; 104 L. J. K. B. 140, C. A. (authorities 
reviewed, importance of regarding dir effect of the agreement as a whole emphasised^ 

II v * SvM • K. B. 235 ; 78 L. J. K. B. 745. 

#i FUfwer v. L fif JV. W. Hf. Co. [1894] a Q B. 65 ; 63 L J. Q. B. 547, C A. 
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tilt infant, but for that of the infant himself. This exception is (hat he 
may make a contract for memories. M * And as is accurately slated by 
Pane B in Peters \\ Fleming : #1 'From the earliest time down to the 
present the word necessaries is not confined in its strict seme to such 
articles as were necessary to the support of life, but extended to articles 
fit to maintain the particular person in the state, degree and station in 
life in winch he is, and therefore we mast not lake die word necessaries 
in its unqualified sense, hut with the qualification above pointed out 7 ’ M 

What m am pamuilui case mas faul> be tailed necessary tn 
this extended sense is what is tailed a question oi mixed fact and 
law ■ that is, a question loi a jury, subject to the Coutt being oi 
opinion that there is c\ ideate on which the jui\ mas not 
unreasonably find foi the plaimill 

The station and tiuutuManus of ihe defendant and the 
particulars of the claim being first ascenained, it is then foi the 
Cxmrt to sav whcthei the tilings supplied aie puma facie such as a 
jury mas reasonably find to l>c neuvsanes foi a prison m the 
defendant s uummtamts, oi whethei the case* is stub as to cast 
on the plaintiff tht onus of ptoving tliat the ante les ate within the 
exception ( i/ , aie m ns vines}, and then whethei thou i% any 
sufficient cmcIcihc to vitisfy that onus * In the iatui case the 
plaintiff must show that although the aitulcs would gran alls not 
he necesviry foi a prison in the defendant s {ximuoii, set their 
exisi in the case Ixrfoie tin (aunt special iiu uinstaiues that make 
them necessars 1 hus aim les of tiiet which aie otheiwise men 
luxuries mas become nccessancs d piescnbcd hs umbra) advice *' 
It is said that tn general the test of necessity is usefulness and that 
nothing can he a net essan which mnnoi possiblv hi useful but the 
converse does not hold, foi a useful tiling mis fn of urueasonabh 
costly fashion oi uiateual h is to h< home in mind that tht 
question tv not whethei the things aie such that a jxisnn of tht 
defendant's means mas irasortabh bus and pas foi them but 
whether dies tan f n icasoiubh said to Ik \o net t ssat s foi him 
that, though an infant, he must obtain them on credit uthei than 
go without lot the puijx»se of deciding this question the Coutt 
will take judicial notice of the oidmais customs and usages of 
sex iets.° 

If the (aunt docs not hold that then* is no evidence on which 
the supplies in question mas reasonably be treated as net essai iev 
then n is fot the jurv to sas whether they weie in fact necessaries 
for the defendant tinder all the circumstances of the case 

The \ct has laid down, in accordance with the weight of 

\Shcla that Are* more ret rut make it arguahlr that the l»am of tins nurpunn u <jumj- 

contract , ante, p 47, n *> ] 

* l (i8ao fa M. k W. At 46. 

•* ( 1060 ) \. R 4 hx 3a, 38 , in the Court below I, R \ Lx •*> ♦ j8 L f Lx, 8 
*• QL R. 4 £1. at 40,] 

44 See Wharton v. Motkm&e (1884) % Q,. B. 606 ; 13 L J Q, B 1 30 * 64 R R 384, ami 

per Bramwell B., L. R, 3 Lx. at 96. 

•* L R. 4 Ex. at 40 . 
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authority,* 4 that the buyers actual requirements must be 
considered. If the goods supplied are necessary, the tradesman will 
not be the less entitled to recover because he made no inquiries as 
to the infant's existing supplies; but if the infant is already so well 
supplied that these goods are in truth not necessary, the trades- 
man's ignorance of that fact will not make them necessary', and he 
cannot recover. There is no rule of law casting on him a positive 
dut\ to make inquiries, but he omits to do at his peril and the 
burden oi proot is on him to show that the infant was not 
sufficiently supplied.*' But the defendant having an income out of 
which he might keep himself supplied with necessaries lot ieady 
money is not equivalent to his being actually supplied, and does 
not prevent him from conn acting lot net essaties on credit u Since 
the Act, at all events, the infant buyer can be liable onh foi the 
leasonable price of the goods, and it seems that this was always the 
law, though before the Infants Relief \ct he could at full age ratifv 
a conn act for an agreed price, whethei for neces&anes oi not ** 

Jin ics, if not warned against it, would be apt to test the necessary 
chauitcr of supplies, not so much by what the means and position 
ol the blivet actually weir, as by what they appeared to be to the 
seller, and such a view was not ahogeihei without countenance 
from authoiitv M It is conceived, howoei that the knowledge or 
belief of the tiadcsuiau has nothing to do with the question 
whethei the goods aic necessary oi noi It mas he said rhat the 
question foi the Conn will, as a lulc, be whethei aiticles ol the 
general class oi desniption weie fnitm faitr necessaries foi the 
defendant, and the question lot the pin will l>ew T hethei. being of 
a genet al class oi description allowed bv the Court as necessary, 
the paiticulai items wete ol a kind and qualm neiessan foi the 
defendant, having legate! to Ins station and circumstances lot 
instance, it would be foi the Ooun to say whethei it was piopcr 
for the defendant to buy a watch oil credit, and tor the )urv to sav 
whethei the paiiiailai watch was such a one as he could teason- 
ablv afford But this will not hold in e\mme cases In Rydn \ 
Wombwrll 4,1 the (anm of hxchetjuei Chambei held, icxersing the 

** Srr Johnston* \ Maris MH87 H) Q R I) ytxj , S7 L ) Q B (», dmdfd b\ member* 
of the C A mliuifc av a Dni&mna) Couit 

* AmA \ Inman |iqoft| 1 K B i , 77 L | KB baft t V llnv> the plaintiff iv 10 
obtain ih» information docs not appear 

** Burghart v Hall t8 vi 4 M AW 7^7 . 51 H R )(W Camira, Mortar a \ Hall 1814/ 
6 Sim. Hie doctrine therr laid do*n wins superfluous, for the supplies 

their claimed for nuth as aoo pairs of gloves in half a year could not have been 
reasonably found net c*sar> in am rase [Burghar! \ Halt \%as approved bv Parke B 
m Ptitrs \ Flrmrng (1840) 6 M & W 4 j, 4b, and irgarded as established law bv 
Field J in Barwi & (a \ toyi (18841 ty Q* B. D. 410, 41a.) 

** Judgment of Fletcher- Moulton I, J. |iqo8] 2 K B at 8 

•• In DisUon \ Gib ( \ 839) r > Bing N C , yo R, R. 758, and Preface . 7 Scott 117, 
much weight u given to the apparml rank and circumslancea of the partv This 
amounts to supposing dial an mfant ma> lie liable, by a kind of holding out, for 
goods which arc not necessary in fact. 

41 (»868) L. K. 4 Ex. 3« ; 38 L J. Ex. 8. And an enure contract for goods of which a 
substantial part are not necessary will not be saved by some of them being necessary. 
Slosh v. mtsm [1913] a K. B. 233 , 8a L, J. K. B. 598. 
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judgment of the majority below on this point, that because a young 
man must fasten his wist bands somehow it does not follow dial a 
jury are at liber tv to hnd a pair of jewelled solitaires at the price 
of *5!. to be necessaries even foi a young man of good fortune. 

(Two problems, on which there is no duett authority, arise on 
the interpretation of the Sale of Goods Art. 1893 (56 fc 57 Via c 
71) s* 2, relating to the sale ol net essaries to an infant (p 77)- 
(1) Must the seller piovc that the goods were necessaries (as 
defined bv s. a) both at the time of sale and at the tune of delivery } 
(a) It necessaries are sold to an miam who reiuses to take 
delivery' of them merely because lie has (hanged lus mmd, is he 
liable to the seller and, it so on wlut grounds' 1 
Both questions have been fulls investigated elscssheie * * and ir 
1$ sufficient to summaiuc here tin results oi the investigation lr 
is important to reioUcct that s 2 relates not onls to infants but also 
to persons mcntallv incapable or drunk (pp 71 7-,) 

As to (1), it is submitted that the phrases sale and delivers, 

* goods sold and delivered, used in s a art simph refer cncca to 
the action * for goods sold inddtiivcud winch. pi 101 to the \tr 
had long bexui the usual renredv ol tlu se tier seeking to mover the 
price of necessaries V cliaiaueustu oi this action was and still is 
that, whether it wuc brought agjimt air miam 01 am one else, it 
could not Ik successful unless the goods had been delivered 
Hence, s 2 ought to be inter jut ted as uquinng tire seller to prove 
that the goods wue suitable to tlu ircjuuc merits of tlu infant at 
the time of delivers md at that tutu mis [here is nothing in 
consistent with this com I us ion in am decision since the \<t 

\s to (2), the beta 1 view seems to bt tbit nowaelass no anion ol 
am sort is maintainable against an infant for necessaries which 
tic has ordered but of winch tic ictuses to take dc!i\n\ It is likelv 
that this was so jum befoic rtu Sab ol (**k 1 s \m passed I he 
action for goods sold and delivered was not feasibh because the 
goods had not been delivered, and. though flu action lor goods 
bargained and sold and pcrha|>s an action foi damages for breach 
of com i act were theoi cm alls possible in the sense* that iheic are 
some dares of then having tree n rmploved fm this purpose in 
carlio times, there is no modern instance of tlu sella of goods to 
an infant having made use* of them I he Infants Relief \ct, 187 j 
(p. 71 ) might ficrhaps lx* construed as reeogni/ing the possibility, 
erf these remedies It avoids rontracts fot goods supplied or 10 be 
supplied (other than conn acts fot necessaries), ' and it is arguable 
that the exception as to ‘ contracts for necessaries includes con 
tracts m which thes are ‘ to lx supplied,' 1 f , coimaets in which 
delivery of them has not vet taken place But the phrase* is at best 
ambiguous and there is no need to select that interpretation of it 
which would run counter to the mci casing tendency of the law to 

,li [Gf 51 L Q, R 270 — 27a, and Anson, Contract \ ioth ed »iJ - *3i J 
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protect infants against improvident bargains. The conclusion that 
the infant is not liable ma> seem inconsistent with Roberts \ 
Gray' ih There an infant agreed to go on tour as a professional 
billiard plavei under the tuition of another famous billiard player, 
10 share travelling expenses out of his own earnings so far as tho 
went and to plav onl\ on tables of a particular manufacture The 
Court of Appeal held that the contract was for a necessary and that 
the infant was liable upon it, even though he repudiated it while it 
was cxecurotv But thioughom the whole case nothing was said of 
the sale of goodswhith are necessaries and, the facis beingwhat thev 
wcie, theic was no icason win that punt should liave been raised* 
No doubt the inteipietation of s ti which wc have submitted seems 
illogical bv the side of Rolutts v Gray, but it is bv no means the 
onh inelegant* that disfigures the law 1 dating to tht contracts of 
infants j 

Huhtito wt hav< spoken of a tradesman supph mg goods this 
being b\ far t he most common case But the range of possible con 
tracts ior nectssants is a much widtt one 4 It is cleailv agreed 
b\ all the books thu spak of this mattci, that an infant mav bind 
himself to pas lot Ins mccssaiv meat dunk appaiel, ph\MC 
(including of mins* tees foi medical attendance kc * lr as well as 
the tutu putt of medicines* and such othci nictsvtnes, and like 
wist loi his good teat lung and mstiuition, wheiebv he mav profit 
himstlt afttiwauls * 1 hus leaiuing a tiadt mav be nccessars , 

and on that punt iph an inf mi s indeiUuic ol appicmueship mav 
lie binding on lnm \ mntiact foi vucessaiv instrucuon is not 
xlit U ss binding foi being t vet uton 1,4 I lit pupnatton of a 
settlement mniainmg piopi pint imoiis foi hu btneht has Ikyji 
held a mttvun foi v\hidi a minoi about to be mamed mas make 
i valid conn ui apait from m\ question as to the vabdits of the 
h ttlemi m use If * 

\ molt umaikablt (\unsinn of the definition of neccssancs is 
io be I on lid in ( hafjplt \ Coopn” where an miant w r idow was 
Mud foi hti husbinds funeral c\}>enses 1 he Gouu held that 
detent buual »n\ be consideicd a necessarv for even man and 
husband ami wife being in law the same person, the decent bunal 
of a deceased husband is iheiefort a necessary foi his widow It 
would pei haps ha\r been btttci to adopt the bioader ground that 
a contract tnuicd into foi die purpose of performing a moral and 


n 

i 

♦ i, 


M 

Pi 


• » 


Ilfoi hJ i k h >jn h2 1 jk n a** 1 

yOnl* \ ( of>fnn% ifiiol 1 Hum u) 

»ar Mir jth Infan*> *ml Vgr I \ol iv p 3^) Vmi %cc Chappie \ 

1844* u M & \\ ill J Kx 67 R R 586 As to instruction 

•n trade Ac , Walter \ Brttari jiHyif 2 Q B jbq , L J O 8 7^8, C A. 
Gwpffr \ VunifMM» 1 186a) 7 H k N 707 ji I J M C 13B ,'iAK R t>Vi P® 


Marun B (but m authontv stands not to a covenant, see p vt> 
RA*U x On, (.<»,«} 1 K B -,«» . 82 I J K B 362 C V 
Http, x CUnh, 1 08fi|) I 7 CBN S W 34 L J C P I kt « 


the judgment M the Courts o 4 jm 
i« 44 » 13 M &. W av , 13 L | Lx 286 , 67 R K 


see the pleadings mod 
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judgment of the majority below on this point, that became a young 
man must fasten his wristbands somehow it does not follow that a 
jury arc at libertv to find a pair ol jewelled solitaires at the price 
of *5/. to be necessaries even for a young man of good fortune. 

[Two problems, on which theie is no diiect authority, arise on 
the interpretation of the Sale of Goods Act, 1895 (56 k 57 Viet, c. 
71) sl s, relating to the sale of necessaries to an infant (p. 57): 

(l) Must the sellet prove that the goods wete necessaries (as 
defined by s. 2) both at the tune of sale and at the time of delivery t 

(m) If necessaries are sold to an infant who refuses to take 
delivers of them merely because he has changed his mind, is he 
liable to the seller and. if so on what grounds? 

Both questions have been fulls investigated cUewheie/ 4 and it 
is sufficient to sununari/c here the results of the investigation h 
is important to recollect that s * relates not onlv to infants but also 
to persons mentally incapable ni (hunk epp 71 ;v 

As to (1), it is submitted that the phrases sale and dehveiv/ 

14 goods sold and delivered/’ used m s if aie Minplv relerences to 
the action 44 tor goods sold and d< liveied which, {>1101 to the Act. 
fiad long been the usual lemedv ol the >cllei seeking to tecovet the 
price of necessaries A c hatat let istu of this at non was. and still is. 
that, whether it were brought against an iniant or am one else, it 
could not he successful unless the goods had turn delivered 
Hence, s. 2 ought to he interpreted as requiting the se ller ur prove 
tliat the goods wete suitabh to the leqiiuenienis of tin* infant at 
the u me of dehveiv and at that tunc onlv 1 hnc is nmlung in 
consistent with this conchiMon in am decision since the Act 

As to (2), the bettei view seems to he th.u nowadavs no action ol 
anv son is nuintamahle against an infant ioi neccssanes whuii 
he has ordered hut of which lie ictuses to lake dehveiv It is hkelv 
that this was so jum before the Sale ol (hkxIs Vn passed 1 he 
action for goods sold and delivered was not fcasibU because the 
goods had not been delivered, and. though the ac 110.1 ‘for goods 
bargained and sold and perhaps an action for damages for hicach 
of contract were theoretic alls jxrssible m the sense that time ate 
some traces of their having been employed for this purpose in 
earlier times, there is no modern instance ol the seller ol goods to 
an infant having made use of them 1 he Infants Relief Act, 1H7 j 
(p. 51k might perhaps !>c construed as recognizing the povsibilitv 
of these icmcdies. It avoids contiacts foi "goods supplied or to be 
supplied (other than contracts for necessaries')/* and it is arguable 
that the exception as to "contracts foi necessaries “ includes con 
tracts in which they are "to be supplied/* i,r,, comiarts in which 
deliver)' of them has not >ct taken place. But the phrase is at best 
ambiguous and there is no need to select that interpretation of u 
which would run counter to the increasing tendency of the law to 
• u [Cf. 51 L, Q.- R 270 — 37 u, and Anson, Contnci i«nh ed-k *3*- " 133-1 
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protect infants against improvident bargains. The conclusion that 
the infant is not liable may seem inconsistent with Roberts v. 
Gray" 1 ' There, an infant agreed to go on tour as a professional 
billiard player under the tuition of another famous billiard player, 
to share travelling expenses out of his own earnings so far as they 
went and to play only on tables of a particular manufacture. The 
Court of Appeal held that the contract was for a necessary and that 
the infant was liable upon it f even though he repudiated it while it 
was executors. But throughout the whole case nothing was said of 
the sale of goods which are necessaries and, the facts beingwhat they 
were, rhete was no reason wh\ that point should have been raised. 
No doubt the interpf clarion of s. 2 which we have submitted seems 
illogical bv the side of Robnty \. Gray . but it is bv no means the 
onlv inelegance that disfigures the law relating to the contracts of 
infants.] 

Hitherto we have spoken ol a tradesman supplying goods, this 
being bv tai the most common case. But the range of possible con- 
fiat is ioi ” necessaries " is a much wider one. * 4 It is clearlv agreed 
h\ all the books that speak of this niattei. that an infant ma\ bind 
himself 10 pav for his neccssarv meat, dunk. appaick phvsic 
including, of course, fees for medical attendance, Jk-c ..** 4 as well as 
the mm* puce of medicines), and such other necessaries: and like- 
wise tm Ins good teaching and instruction, wherebv he may profit 
himself alteiwaids/ - * 1 bus learning a tiade mav be necessary, 
and on that principle an infant's indenture ol appienuc eship mav 
he binding on luin ' \ contract foi necessaiv instruction is not 

the les> binding for being evecuron .* 4 I he prepmatinn of a 
sculemem containing piojici pimisrons foi hn benefit has been 
held a nccesvuv for which a tumor about 10 be married mav make 
a valid contract, apau from anv question as to the validity o( the 
*c uletmnt tiscll 

A more lemaikable extension ol the definition ol necessaiics is 
to be found in Chaftftlr \ Cooper" where an infant widow was 
Mied for her hushmd's funeral expenses 1 he Clourt held that 
decent burial in r\ be considered a neccssarv foi every' man, and 
husband and wife being in law* the same person, the decent burial 
of a deceased husband is therefore a necessary for his widow. It 
would perhaps have been better to adopt the bioader ground that 
a conti an entered into for t he purposed performing a moral and 


f1t IL , *> | d 1 k B 
4 '* Walt \ Copftwc 
* fl Ha f Ahi. 7th ti 


Wo . Hs l I K B H>2 ] 

ItMO l Biihl {ij] 

7th ed 1H32 Infant \ and \qt\ l vol t\ 

(■**$** 1844* i{M 1 VV. . 1 1 1 J fea aH8 . 

m trade, &t , Walter v EtrratJ (1891] Jt Q,. B. 389 ; t*o L. J 'O. B. 738, C. A. 
C«^tr v.Simrrwru 1 i8ha» 7 H. & N. 707 ; 31 I.' J'. M. C 138 ; 126 fe. R. 6 53. 
Martin B. (but, as audtorm stands, not as a co\rnam, ter p. Mi ! . 

m. n r 1 _ V* _ n. « , C * • 


w , p. J53), Vik! sec Chafer s . 
67 R R. 5B6. As 10 instruction 


<> 53 . 


*' Rabvrts v. Gray 
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srr the pleading,, and 



fit 


PfUNCIPI.ES OF CONTRACT 


social* if not legal duty, which it would have been scandalous to 
omit* \% of as necessary a character as anv contract for personal 
service or pun hase of goods for personal use. 

The supph of necessaries to an infant creates only a liability as 
on simple conn act, amt a cannot l>c made the ground of anv 
different kind ol liabtluv Coke savs "if he hind himself in an 
obligation or other witting with a |teiuhy lor the payment of any 
of these that obligation shall not bind him ° >r Similarly Im 
negotiable instalments are voidable oven if given to pay for 
necessaries” 4 lot turn, a deed given by an infant to secure the 
repayment of ttumev adv anted to bnv necessaries is voidable ” But 
m these' and sunilat cases the infant s habiluv on simple tout tart 
or rathti quasi contiac t is not alia ted 

Sonic panic ulai dealings nt uilantv w e 1 e toinieilv valid niulei 
customs hu idem to veniiics now alioltshed 3 

Statutotv [kihcis of dt ahng with infants profits aie mallei foi 
convevatu eis and not within tin scojx oi this fx>ok lot am pi inual 
pin | k>s( I lies art now mostlv it enacted v%nh some little 
xcinfoM erne nt in leant < onvdtdatuig Kc t s 

Of V\ l\f SM S I VI V|| \| l V vs mu KUV.S C OVM( I in V\ 1 1 If < ON 1 H VC I 

Vn iniam is gcnnallv no lev* liable than an adult fm wrongs 
commuted bv lmn. subjar onlv to his lieing in hui ot such age 
and dtscution that be can have a wiongful intention where stuh 
intention is manual but hr cannot Im* sued for t wiong when 
the cause of action is in substance r\ to ntra* tu, or is so duectlv 
connatfd with the amtiact that the action would he an indirect 
wav of enforcing flu amtiact which ts in the analogous < ase ot 
married women 4 the law doc s not allow I bus it was long ago 
held that an infant innkee \* i could not be made liable m an action 
on the case im the loss ot his guest s goods K 1 heie is another old 
case* ujioited m divers f>ooks 4 where it was decided that an action 
of dae u wdl not lie U|*m an assertion bv a minor that he is of full 
age It was said that it such actions wen allowed all the infants 
in hngland would be mined tor (trough not bound hv then con 
tracts thev would be made liable as for tort md it appears in 
** Ca> Utt 172 a r rp | I R jfn 

** Ri Koitvlaff, Kx fmrtt Xtar^rru |i8tfi] i Q, 11 41 j , bn I- 1 Q B C V 
** Martin \ (salt 1876 4 CTi I) 428 |b I J On 84 

1 Walter % /wtfrrf(i8*ul 2 B fa 60 L J Q B 738 < \ 

1 Robuwon on (savrlkind, 194 Srr ochrr lo« 4 1 tmtam* <oIIrrird, B«inon, Borough 
Custom* f Vld Sor 1906 n 1 '■>7 ibo 

* Set in partuular the Vtiltd I .and \ci > 19 2$, » 26 , and Stlwd 2, par { , Sdrauuitra- 
uon of bum An, uu% * 39 Note that a legal mate cannot now be held by an 
infant I -aw <#f Properts Art 1925, s 1 6* 

4 See pp ea> 

* RoJle Ab 1, j, Actum *ur Case, D, 3. 

* Jaktuan v Put ( it fa/ Sid 238 , 1 Lev 1 69 , 1 Krb 913* fully cued b> Knight Brucr 

V-0. in Shkrman v Dawtm '1847) t l)r 0 i Sm 113 , 16 h J Ch 205 * 7y 

R. R. 47 ; and *rr other ram collected 1 De 0 . 9 c Sm at 1 10* where “ the cate 

mentioned m Krble ” u that whirh, ai stated m the text, occun in hi* report ot 
Jahnsm v Pt« 
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Keble's report that an infant had already been held not liable foi 
representing a false jewel not belonging to him as a diamond and 
his own. I he modem case usually cited for this rule is Jrnntngs 
v. Rundall / where it was sought to recover damages from an infant 
for overriding a hned mate But if an infant's wrongful act, 
though concerned with the subject nutter of a contract, and such 
that but for the connate then* would have been no opportunm 
of committing it, is nevertheless independent ol the contract in the 
sons* ol not being an act of the kind contemplated bv it, then the 
infant is liable 1 he distinct ion is established and well marked bv 
a modern case where an infant had hired a hoist tor riding, but 
not ioi jumping, the plainufi ictusing to let 11 foi that purpose, 
the defendant allowed Ins companion 10 use the hoi sc for jumping, 
where bv it was injuied and ultimate Is died It was held that using 
the hoive m this marine 1 Ining a manna positivtlv forbidden bv 
tin contract wasanieic trespass foi which the defendant washable * 
\n infant can Ik* made liable <71010 c\ umtiactu (as for monc\ 
it cc ntd) onl\ when the real cause of action isa wrong independent 
of lonttatt * 

tisimm i\ 1 qi m on ri pri sisi \iio\ 01 mi sea 

W hen an infant has induced pa sons to deal with him bv falselv 

1 epic sailing himself is of full age lu incurs an obligation m 

(quin, which howeva, 111 the case of a contiact is nor an obliga 

non to ptilonn tin contrail and must in catcfullv distinguished 

horn n Incited it is not a conn actual obligation at all It is 

luimed to the extent we have sun*d above <p 17) and the pi maple 

<>n winch 11 is founded is often cxpitssed in tin* foi in Vn mfanr 

shall not take advantage of his own h md \ uvu v\ of tfu pun 

c 1 pal casts will show the cornu dntnnu In ( iaike ( oltlr\ 1 

the defaidam bang a minoi had given fns bond to the plaint ill 

foi tin amount of two pinnmsoiv notes made bv the defendant's 

wift belou tlu matnage. winch notes tfic plaimili delneied up 

r lie plainufi on discovering the tiuth and aftei tlu* defendant 

came of age hied his lull ptaving that the defendant might cuhev 

txteute a new bond pav the nioiuv oi delivei back the notes 

Hie C outt oidered the defendant to give back the notes, and that 

he should not plead to anv action brought on them the Statute of 

1 7 ( W U r R }j', 4K R bflo ItKaUorrc igmrrd in Pnt* \ Hewtu 1,1852) 8 F\ 
not a dccioon on the pmnO 

* Byroad \ Ifa/mu l 14C B N S 41 W i I ( P ifht . 1 4>i R R 393 V 
bailment at will would have l*een determined, as v\heit a iuuicr rtHnnuo theft at 
common lav* b\ breaking bulk 

* Gmtrn * JWcMiqu] jK BiiQ,8i L | k B 865. ( \ 

£*, ■ B ^ Utt \ iB&SBtk, iiLJQB-, 7 ia 4 R R. 774 

i/eclaratioii for goodt sold, &c Plea, infant i £quitabk replication, that the 
contract was induced b> defendants fraud uleni representation that hr was of 
^ *"* replication has held had, as not meeting the defence but oitl> showing 

n * equitable right collateral to the cause of action sued upon 

(1789) a Cox, 1 7« , a R R n It mutt be taken, though it a not clear by die 
report* that the defendant talsew irpresiented himself as of full age 
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limitation or an> other plea which he could not have pleaded 
when the bond was given; but refused to decree payment of the 
money, holding that it could do no mote than take tare that the 
parties were restored to the same situation in which they were 
at the date of the bond In Lempntre r. Acingr. a quite modem 
it was held that an infant who had obtained the lease of a 
furnished house b\ u pi event mg himself of full age could not be 
made liable tor use and occupation, although the lease could be 
set aside and the infant oidcned to pas the costs of the action.*' 
Cory \. Gnttkrn'* shows that when an infant b\ falsely represent- 
lag himself to be of full age has induced muaees 10 juv o\ei a fund 
10 hint, neuhei he not his lepicsenumes can afterwards chaige the 
trustees with a bieac h of uust ami make ihem \m\ again Oi nton 
Banister " con hum this n was the je held, however, that the release 
of an infant trUta t/ue tni*: m Mich a ease is binding on linn onls 
to the extern of the sum attualh received I >\ him In ^Uktnmrt 
\ Dawson" the subject ul infants' habilnv loi wrongs in geuetal 
is disc 11 ssed m an mteiest ing judg 1 item bv knight Brute \ ( and 
the important jaunt is decided that in older to establish this ecpm 
able liabihtv it must bt shown that tin infant attualh lepiescnicxi 
himself to b< of full age 1* is not enough that the other panv did 
not know of his mi non tv Vm! as then must be an actual false 

1 epi esemtat ton. so no claim ten ustmmoii can Ik Mist a meet unless 
the repiesentaiinn at tti.tlh misled the jHTson to whom u was made 
No lelief tan be given it the panv was not in fair dittoed but 
knew the tiuth at the mm. and ir makes noddle unit wheie the 
business was .wuiallv eonducted b\ a sohe urn m igem who did 
not know 

An infant lias hcen held liable U> accoun* ho tin proceeds of 
goods obtained bv 1 false representation that he w as of fill) age, * 
this on the pnne iplc of following ihe* pio|*m and nor othnwise 
The most express and haucliilcnr tc presentation of ftd) age will 
not enable a lender loan infant to mover his monev oihei as a 
debt or as monev had and irrcivrd * 

: lft70 u C ii I) b***, followed or ihf «* H * f 1 

t c;h 144 Ml 1 J t.h 8j 

tBib st \tedd 40, 17 R R iH*, Uiu \ Jl„« vo 

* Cp ItVifAf \ Vnwti/ 184ft 2 l)f f* \ Sir 4JI , 7q K K ; jo. \dirrr ill# lint 
j/ara^rapK of ihr w*rrru »o r«j bound an><hm# rr^Hh d*ridrd 

** l B 47 1 IV (* k Srri it* L | t‘.h. , 7'* R R p 

1 ’ Smirr iHy*i4lV(j X | 4^ » *8 L J Ch 7^1 \* in 4 rnarrird 'vtoirtaro 

similar I rami, wr p. 

*• StariU v Wilum liqi'il * K B jp, , 1 . J K ft ytfi 

*• A. l*\Ut \ SMi |mia| 3 KB. 607 ; fl^L J K B C \ . Krhw authonurs 

arr rnncalh rrvicwrd. Sww doubt 1* thrown on Mocks \ llVLon, hut that oar, 
>t is Mibmutrd. i« cVarlv disiingufshatiV and <orrr» t. (In Stocki \ Ift/nm, thr 
defendant v*as under a rimy to account. I hi* depend* on a doctnnr of equity which 
m quire dwonrr from that of ronmiion, and it was resttfuiion tliat wu xHiglit (and 
refused) in Lnl*e \. Shull. Where the doctrine t A eqiutv wa* regarded a* timi led 
U> bankrupts pro# reding*, and if Stocks v. Wilton was a case of bankruptcy proceed- 
ings I the statement in | iqnl 1 K ft at p a 17 perhaps justifies this assumption), it 
is supportable, but even so some of the dtrta in it ffo too far to make it of much 
v alue as a pm edenr J 
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[It is doubtful whether a minor can be adjudicated a bankrupt . 36 
It seems dear that if, at the time that he incurs a debt, he fraudu- 
lently makes an express representation to the creditor that he is of 
full age and, after attaining majority, he is adjudicated a bank- 
rupt, the creditor is entitled to prove in bankruptcy for the debt. 
Beyond that, the current law is uncertain, though it has been 
suggested that he can be made bankrupt even while he is a minor 
for debts main ed foi the supplv of necessaries and for judgment 
debts.] 

V transaction of this kind cannot stand in the wav of a subse 
quent valid conn act with anothei person made b\ the infant after 
he has come of age, and the jxnson who first dealt with him on 
the strength of his representing himself as of age acquucs no right 
to interfeie with the performance of the subsequent contract . 81 
'I his is anothei pioof that the infant’s false representation gives no 
additional force to the transaction as a conn act 

2 .— Married Women 

( OMVION LAW DISABILITY 

\ man led woman was capable of binding hciself by a contract 
only * in rcsjxtt of and to the extent of bei separate piopertv *’** 
1 his limited lapacitv was mated bv a statute founded on the prac- 
tice of the Couit of (thaiuciv, which foi 11101c than a tenturv had 
piotected inamed women s se pa idle mtciesls in the manner to be 
presenth mentioned Except as 10 scjknate proptiiv the olei com- 
mon law r lult still existed tdl lyv* with greatly diminished 
importance 

In that vcai it was wliollv abolished loi the iutuu, and the 
siauiion amendments and equitable doc times bv which it vs as 
mitigated [Hush with it lint 1 m some time the ionnu law vs ill 
heappluahlc to lntcusts cuatid btfoic K)tt) and the statement 
ol it is tlieulou pi csci \cd 

\ctoiduig to the amunt (onmmn law a mamed woman has no 
{H>wei oi tont lasting Vm agituium she pm pons to nuke is 
aliogethu void, and no action will he against hi 1 husband 01 hei 
sell foi the lmacli ol u \nd the same consequence follows as 
in the i <st oi infants lunulv, that although a mamed woman is 
answeiablc im wiongs (omnntted In lui dining the coveituic, and 

w (I ha\ <* rrwruirn tin nitlior * original piriifriph on (hi* m vun ol thr opinion* 
»M»nwd and thr inlhnrilti c ited in Willmm Bankrupt* \ j ,th cd 40-41 
Ruup»oud Bankrupt* \ i-ilicd , H iMntrv Lnw of rmrlrnd fand cd t 11 fcis 
Sir r mlrritk Pollock*' n fcrrnccs v*rtr to fix /wr/c 7 ^' ih \ cs 26s hx parts 

JStfio iftji 1 * Nfnnf 1) XI) \ 4- f x part? I mtv Rank & j b* and 

k J«^srl M R , on this Uvt <a*r m iB C'h U at p *21 Io thc*\ I 

***» "V*! 11 br added ih^ judu i il 1 ommritls m //r/v \ Shestt note 10, sitfw) am’ 

inRfSaltrloff f 1 B<| i J 1 Q B in , bo L ) Q B m uel! as oihu tasrtuKd it 
the books mentioned above | 

o IT™ L R 1 , ha 

^rnrd Women’s Property Act, ilffli, 45 k 46 Vtct c 7^ s 1, now mealrd b> the 
-1 Jr* w (M*mrd Women amt ronJeasors) Act, 1035 (as & ab Geo s r jo) 

f import idetpk 1 Loan Tjroa<ji«m (1854) 9 Ex \S2 1I 1*4 , -J I J 
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may be sued for them jointly with her husband, or separately if she 
survives him, yet she cannot be sued for a fraud where it is directly 
connected with an agreement with her. and is parcel of the same 
transact ion, r.g., where the wife has obtained advances from the 
plaintiff foi a thud [>art\ h\ means of her guuiantv, talselv repre 
seating hnself as stile/* but this does mu stem to extend to the case 
of a false representation b\ which credit is obtained without am 
appearance of contract on the wife's jiart s * A married woman is 
not estopjied ft out pleading covciiuie In ha\ing desntbed herself 
as $tu inns/' 

The fact that a marned woman is living and ttadmg apatt from 
her husband does not enable hei at toitiimm law to contract so as 
to give a right of action against hnself alone # * Nor does u make 
an\ diffeience d she is living sepatatc from her husband undei an 
express agreement fin separation as no agreement between 
husband and wile can change then legal capacities and 
characters * 

But “a mamed woman, though incapable ol making a contract 
is capable of having a those* in action confuted ujxm Itc-t . which 
will survive to her on the death of tin husband unless he* shall 
have intuluod bv doing stum at t to mime ir into jmssession * 
thus she might before the Mamed Womens Piojiem Vet, hm 
radwai sunk, and become < milled to sm for dn idriuls jointh 
with her husband When a thud |ierson assi nts to hold a sum of 
monev at the wife s disjmsal but docs not pas it over this is eon 
ten mg on her a those in tenon within the meaning of the rule k 
Din mg the joint lives of rlw husbanti and wife flit husband i^ 
ent lilt'd tint* mauh to receive am sum thus due but if the wife 
dies before f he husband has mused it the husband, although his 
beneficial right remains the same must m older to recuse the 
rnonev, takeout iduunisti ation to his wife and if he dies without 
having done so, it is netessarv that letters of admmistiation sliould 
fie taken out to the wife's estate c lot such is still the legal character 
of the monevk bur the wife's adnumstiator is mils a mister for the 
representative of the husband “ Vccoidmgtv the (ouir of Probate 
cannot dispense* with the* double admmistiation, even whcie the 
same person is the projicr reptesentative of both husband and wife 
and is also beneficial !v entitled ** 

I ’ fmrhur't t ( jv n«>tr j"$ mie 

s * UViMfv Ijfmatd ifW>i ut, B .\ S jy 8 ,nl, J ( V |tr* , r R R 354, uherr 

the Court wu divided , <p Earles Kin$twt* ltqno| a Ch 6oI [ Ch 723,(1 V 

** (Munam \ farmer i 84c* \ Kx , 77 R R 7W0 

s * ClayUm v Adams ifrp\ 0 I R 603. 

** Marshall v Rattan (Boo* 8 t R 545, '»K H 

** Per Cur Dalian v Midland Ry t* (l8yp f J C' 8.474.478, aa J« J t> P 177 Vnd 
sec 1 VScm Saund 222. 22 \ On (he question what amounts to miurooii into 
possession, *cr Williams cm Kxecutm. 12th ccj (1930), 321 *qq. f Widgrty v 7 rpfm 
<1877) 5 Cb. D 5*6 ; 7 Ch D 423 , 47 L J Ch 330 

II jtygf v. Perrvu ( t86fy L. R, j Q,. B. 336 ; 4 Q B 300 , 38 L. J. Q,. B, as 7 

11 Per Lord V\ rsibury. Pmtmgkm v. Au •Gen. (1869) L, R 4 H L ion, 119 

3 * In the Goads of Hardtng (187a) L R. a P. k M. 394 
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Inasmuch as according to the view established by modern 
decisions a promise to pay a debt barred by the Statute ot Limita- 
tion does not operate by way of post-dating the original contract so 
as to draw down the promise rf then made, a married woman’s 
general incapacity to contract prevents such a promise, if made bv 
het , horn being effectual; and whcie before the marriage she 
Ijecamc joint debtor w ith another person, that person acknowledg- 
ment after the marriage is also ineffectual, since to bind one s joint 
debtor art acknow ledgment must be such as would have bound him 
it nude by himself. 8 * 

The rules of law concerning a wife's power to bind her husband bv 
contract, either as his actual or ostensible agent ' or, m some special cir- 
cumstances, by a peculiar authority independent of agenev, do not fall 
within the province of this work. 

Exceptions at common uw (these are now of no practical importance ' 
The wife of the King of England mav sue and be surd as a feme soli 
\Co Litt 133 a) This was settled as earlv as the fourteenth century/* 

The wife of a person civilly dead may sue and be sued alone { 16 . 132 b 
1 33 a) The cases dealt with by Coke are such practically cannot occur 
at this rlay, and it seems that the only persons who tan now be regarded 
as uvilly dead are persons convicted of felony, and not lawfully at large 
under any licence 

It appears to be the n^ult of the authorities that the wife of an alien 
husband who has never lx*rn or at least ne.cr resided in England mav 
hind herself bv contract if she purports to contract as feme sole ** 

4 * By the custom of Iasndon, if a feme * overt. the wife of a freeman 
trader bv herself in a trade with which her husband does not intermeddle, 
she mav sue and lx* sued as a feme sole , and the husband shall be named 
only for confornntv , and if judgment be given against them she onlv 
sliall he taken in execution M (Bacon. Ahr Customs of London. D 
This custom applies onlv to the city courts/* and even there the formal 
joinder of the husband is indispensable But if acted upon in those 
< ourts it mav lx? pleaded as matter of defence m the superior courts/* 
though thrv do not otherwise notice the custom 41 


M f*UUun\ loxtrr hBj^ t 11 & O . j-, R R pt-, ; 1 Ums Kautid V* to the 

<orrr<t r\j>l.inau>>n o! the gcnrral rule, vcc Oh \ 1 1 1 
** Srr Ptufwr \ Brtiucferi [tool'd V 148, 7', L J. K B 

9 * Y. D 17 A 18 Ed III <*d Pik<\ j in 4^, where Quern Philippa sued the Abbot of 
<.'trence*ter and another in a yuarp 1 mfxdu 

14 Transportation was considered as an abjuration ol tne iraim, which could be 
determined onlv bv an actual return after the sentence had expired . Carrel v. 
Blencow (ifioi) 4 Evp 27. the analogs to Coke's “ Civil Death’ 1 u discussed, 
are, m Et part* Frank* 7 7^- As to alien enemies and their wives 

see p. 77 It mav lx doubted whether 44 civil death " was ever really appropriate 
as a term of art m English courts except “ when a man cnterrlh into religion 
l 1 '* * a religious order in England] and is professed 41 . in that case he could make 
a will and appoint ex rcu ton (who might be sued at such for his debts, F. N. B. 
i3i t O), and if he did not, his goods could he administered iLitt, s. 230, Co. Litt 
131 Brae ton, however, speaks of outlawry (426 b ) as well as religious profession 
(301 A) as mart ein/u A person under the penalties of tnumumre, which include 
being put out of the King's protection, would, I suppose, be in the same plight as 
an outlaw. The Roman man fwtht was a pure legal fiction, introduced not to 
create disabilities, but to obviate the inconvenient results of disabilities otherwise 
created. (Sav. Svit. a. 164.) 

BartUn v. Asm rbtrg (1636) a M. & W. 61 ; 6 L- J. Lx. 6f». But the question is now 
of little mterett. *• CmMI v. Shaw (1791^ 4 T. R. «6i. 

Btmd v. Weti ( 1800 ) J Bo*. & P. 93 . Since the Act of 1W3 the only effort of the 
custom, iT any, seems to be that a married woman trading in the City of London 
. , ** nbjject to greater personal liability than elsewhere, 

41 OmM v. Shaw (179,) 4 f. R. 36,. 
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1a certain exceptional emts in which the wife has an adverse interest 
to her husband she u not incapable of contracting with him. Where a 
wife had instituted a suit for divorce, and she and her husband had 
agreed to refer the matters in dispute to arbitration, her next friend not 
being a party to the agreement, the House of lords held that under the 
circumstances of the case she might be regarded as a /erne io/r, that the 
agreement was not invalid, and that the award was therefore binding/ 1 
The real object of the reference and award m this case having been to 
fix the terms of a separation, it was later held that the Court would not 
refuse to enforce an agreement to execute a deed of separation merely 
because it was made between the husband and wife without the inter* 
vrntion of a trustee 41 In the simpler case of an agreement to live apart, 
with incidental provisions for maintenance, die agreement does not 
require the intervention of a trustee, and the w'lfe (apart from the 
Married Women’s Property Art, which does not apply) can sue the 
husband for arrears of maintenance due under it/ 4 It does not follow 
that in such transactions a married woman has all the powers of a feme 
sale. She has only those which the necessity of die case requires. She 
is apparently* competent to compromise die suit with her husband; 41 but 
she cannot, a* a term ot die i mnproinise hind her real estate (not being 
settled to hu separate use without the acknowledgment required b > the 
Fines and Rreo\*enes Act 1833 M &. 4 Will 4 c 74) 4i 

sr*n !(>K\ INUNIONS OIJUK IIIW MSKKIHI WOMANS 
pRorntry ve rs 

I he enactments hcie i tied weir repealed by the Supie me (Viurt 
of Judicature (Consolidation! Ait. iqsr, ir» v i(i Geo y < jqp and 
see now the Law Reloim (Mamed Women and Ini i feasors) \n. 
1933 U5 & 2h Geo y t they ate sulwiaiiM.tHy replaced parity 
bs the last mentioned An. ami juttlv b\ Rules oi ianitt It »s not 
thought useiul to gi\r detailed idtumis 1 he \<t ol iny, is 
stuun li i i/ed, //ml, pj> 70 71 , 

B\ the Matrimonial Causes Vt t t >37 constituting the c'oiut hu 
Divoue and Matnmomal Causes <20 s 21 Vm < U m } \ a wife 
judicially sepaiaird ftom her husband is to be considered whilst so 
separated as a feme solt foi the* pui ] loses ol tmltt ci/uo contract, 
and suing and being sued m am c 1 \ il proceeding w xh|/ and a 
wife descired bs her Imsbaud who has obtained a pioiectirm 01 dn 
is in tire s,i nu jxwmon while the drseitmn continues (s 21 This 
section is so uoidrd as when taken alone m (oumenamt the sup 
position that the pioiertion older irlttes baik 10 the elate of 
desertion It has been decided, bourse 1, that it docs not enable 
the wife to maintain an action commenced b\ lit 1 alone Ik foie the 

4,1 Bateman v ( mmti j* 0/ Ha \ * i ft 1 1 Dow, jt p, . 14 R R y, 

49 I an.' it tart \ lamittatl 1 iH*>8 4 K & J tu, -7 1 } t I* 122 . but ihr JXirrinrn* 

has rw»t mfrffcrablr fur other r»*as om , afld <»n appeal, if IV (» h I J4<t , 2; I. J 
afk* , Imt cw> opinion #nrn on th*a f»nmt 
** McGregor v Mrfrregar tWA\) a) H Iliv ; *,7 I | Q I) y*i 
44 Bowlr? . Rouire iftbb f. R j Sr & 1 ) bj 
44 Gafalt v (ahilt 188 y H App Ca. 4-10. 

*’ The farnr c omrqucmrs follow a fortiori on a dusoiutusn of maxnasc, though iherr- 
is no express enactment that tliey shall Wilkinson v, Gibum (1867) L . R , 4 Lq 
16s ; 'lb L* J CH 646 , nr* aUo, as 10 the divorced wife’s rights. Wills v. Mtdbin 
^i86ra> ji Bcav. 48 • 31 L. J. Ch. 344 ; Fitter old \ . Chapman ( 1875) 1 Ch. D. 563 , 
45 L J Ch -11 i Button \ , 1876) 2 Ch I>i\ ow , 43 J, J Ch bg.i 
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dale of the ordei/* Hei powers of discing and tonu acting apph 
only to property acquired aftei the den ee foi separation 01 the 
desertion (or protection ordci ?) as the cave ma> be/" These pros » 
siom were extended bv an amending Act in certain paruculais not 
material to fx* noticed heie (Matrimonial Causes Act. 1858, 21 k 
Viet t. 108), and third [Mines are indemnified as to payments 
to the wife, and acts done I>> hci with their permission, under an 
ordn 01 deaee which is after vs aids dischaiged m lcsciscd (s 10} 
Ttu words as to 'suing and being sued in this section ate not 
confined bs the context to niatteis of piopcm and comiact, but 
aic to be ltberalh const! tied a mamed woman who has obtained a 
pi ok it mn oidei mas sue in hci own name for a libel 

10M1S1U1 LX X I R I \ J 01 SIPSRMI l S I VII® 

In the eigluecnih icntuis d not eat lit » the Couit of Chancei s 
lecogm/ed and saiutmned the piaaue of settling propens upon 
mamed women to hi enjosed bv them for then separate use and 
flee of the husbands niteifeuncc 01 control lo this was added 
towaids tin end of that ctntuiv the tunous and anomalous device 
(now abolished loi the future set p 70) of settling pi opens in 
hum loi a hi lined worn in without jx>wcr of anticipation ' so 
that slu cannot deal in ans wa\ with the income until 11 isactualls 
pasahk Dui mg the nineteenth eeimns a doc tune was 
clahoiucd not wutioui difficulrs and hesitation under which a 
man ad woman hiving sepatau pio|KTts at hei dis[x>sal ^not 
subject to the |»eiuliai u Miami {list mentioned might bind that 
j>io|xrt> though not herself pc iso mil Is b\ transactions m the 
nature of conn ut Some account of tins dotuinc is given for 
icfcie ik< in the Kppcndix (Note C ) as being useful if not 
uussais, loi the lull undustanclnig of the modem law 
It should he observed that iesti unt on antieipation being 
allowed onls foi the puijxise of pioucting the fund as capital, does 
not applv to income of the fund when v it ulus the mamed 
womans hands 01 the hands of some pci son from whom she can 
immediate Is demmd it 1 he income so pud 01 |>asahle is oidinars 

0 MuRani R\ io v /V iW»« lot B \ S i;ij I f C P 314 

** Itaifr v 1 fmlund 1888 |8 ( h Ihv 1 p*, ,7 1 | <h 6 y> Hill \ Cooper [tfikpcl 

* Q B I [ Q. B ( \ \> io ihr tomhined cflTctt of this £ci ana 

n ( of ill* Mamed Women v Proprrw \< 1 iflfU in making propertv subject tt 
i married woman » dupmmg po*rr a&seu tor thr pa\ meni of her debt* see R* 
Hugh* 1 (iBoflJ 1 Ch v<) *7 b | Oh .279, t A 

Ratnstbm \ BrtatU 1 1187* f « n> Q B 1 j7 , L J Q, B 4b She can gnr » 

valid receipt for a legacv not reduced into jxmessiou before the dale of the order 

R* (toward and Adam < Purchase ^187^) L- H 20 h<| 170 , 44 L J C^h 384 
1 Por the Instory of the doctrine see Appendix \otc C 
M For details, see Walter (j Hart The origin of ihe restraint upon anticipation 
I Q K xl, 2-U The ex act date is unknown 
** Before the Act of i88i, whrrc a 1 named woman obtained credit hv false lv repre- 
seimtig herself as a widovs and a fund was settled on her for her separate use for 
hlr with a general power ol appointment by » ill, the creditor was held, 1x1 th< 
administration of her estate, to have a good claim on that fund as against 
appointees Vaughan \ \ mdmtxggn (1834) a l>rv, 363, 408 , too R R 173, 199 
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.separate piopem. and therefore on principle not exempt from the 
subsequent chum, equitable or stattitms. of the married woman'* 
creditors;** but it cannot lx made liable to a previous judgment/* 
nor will a standing capital charge on the tund aunt h to instalments 
of income as the\ fall due M 


im M \RRIH> WOMISS l’ROPI Kll AitS, 1882 H 1 JI 3 

l he provisions of the Mamed Womens lhopcitv Vet, i&8* 
j;, N: .}(> V ict c 73) extended by the amending Act ot 18115 and 
mm superseded as to futuie marriages In the Ac t ol 193;, (2;, 2b 
CfCO. 5*, 4 30) amounted in then tune to a nrw both of law, and 
thes air still opetame as itgaids settlements made liefoie Midi 
The lass, as it now stands, is to this elicit 

A mat tied woman is now lulls capable of dtcpimng and dealing 
with px opens inclining obligations m comma and ton and 
suing and Iwing sued, and also subject to h.mkiupus law*** and to 
the enloi cement ot judgments and 01 dns* l-roni |an 1 103b 
theie is no such thing as the old sepaute estate but a n tamed 
womans pi opens is held and can Ik tic alt with like a mans and 
ans attempted testiution that might not Ik* annexed ni a mans 
case is \oid “ But ans otlui vjxxial 1 rusts <1 rated in las out of a 
married ssoman bs sull, settlement 01 oihciwtsc appeal to irmarn 
unaffected so lax as thes do not contain ans such fm hidden 
xestriction " 1 VII propcitv which, brfoie the passing of the \u 

was her separate propem, or which belongs to hex at the due oi 
her marriage whcie she matries after the jussing ol the Vet m 
w’hich is acquired bv. 01 dtsolsrs u|miii het aftei the passing ol the 
Act, shall belong to her as if sin* weir a feint sole, and n mas Ik 
disposed of arcoidiiigl\ I his does not affect ans ustiution ujxm 
anticipation or alienation oca ted bs ans Vet passed befntt the 
passing of the Act of 193“, t Vug 2nd. 193*-,), or *11 am insnumeni 

M See Hood Born \ H*nol ( i B</ >J St 174 , I | Q B . Whun’n \ hluords 

[189b] a Ci B . #>•> I j Q, B 4^,7, C A , the* principle wrms n> have been 
overlooked li% die C \ in (^minium the Art of iBqn in Hmwtt \ Howard [1900J 
j Q, B 784 , 69 J Q, B <c»S, whi<h however ha.* l*ren followrd arid » ^nf.rmed 
Wood v JUewtt ( 1 <1 14! 1 K B 7*1 , Hj L J K B 1 04O, (' A 
** Rohiho \ 6uf/ry { 190',) SC , -4 I J K B 4 p>, approving W'hvuby \ / w tmd\ 

nov ll *hnvc 

M Ht Hath [ 1923] 1 ( Ji */> ^Irnwil R C* \ charge* on late rnrm> national* 
under Peace Ireatv. having statutory rflrr r Ilw restraint m nr>i a merely personal 
disability but a condition the trust on whuh the separate property 11 held 5 
fSer R* a Dibit* [1938) Oh *>94 , 107 L J Oh 321 j 
i# law Rrlnrm (Mimed Vv omen and T ortfrason) \rt» » r TXte Xu Has 

pasted without discussion and with very little nonce ai the end of the vewioti (But 
it has founded on rrcommenda orma made m 1934 bv the I/ml Chancellor** lav. 
Revision Committee after careful consideration See the CcHnmmre'i fourth 
Interim Report, Cmd 4770 (Dec 19)4) 1 

M $. 2| with a saving for the eaectiuon of cwtirs or powers already created on which 
it is needles* to dwell here 

i9 S. 1 9 of the Act of 188a, not repealed by the Act of i$ 3 S» “ p*wn is the previous 
enactment [1./., * ^ of the Act of iBflsr) from interfering with any settlement whldi 
would have bound the property if the Act had not passed M ; Cotton L.J Hancock 
v» Hancock (1888) 38 Ch DiV 76, ; S7 L J. Ch, 396, But this seems to lie now of 

little practical importance. 
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executed before Jan. m, 1936"* The liability of a husband for 
any contract entered into, or debt or obligation incurred f by hci 
before marriage is abolished (s. g).) 

OLD LAW OF SEPARATE ESTATE 

The test of this section states the lav of separate estate as it stood 
hefoie 1936. Cases governed by that law will continue to occur 
for some time 

Subject to am settlement,™ a married woman could before 1936 
bind herself bv contract “ in lespcct of and to the extent of her 
separate propem,” and sue and be sued alone.™ 

Damages and costs, if tccmcied bv her, become her separate 
propern; if against her. are jmable out of her separate property 
and not otherwise * 3 V man led woman trading alone can be made 
bankrupt in icsjKct of hei separate piopcrn.‘ J 

X conti act made bv a married woman otherwise than as agent* 4 
m Is deemed to be made with lcspcct to and to bind her 
sc|UKite pi open v/* and, d made since 3 Dec. 1893, 
whether 01 not she has am separate propern at the date 
of conn art* 

(u) If so made and binding, binds hei after acquired separate 
propeuv * 

\ niained woman's scpaiate piopeitv is liable foi her ante 
nuptial debts and obligations ** She is also liable at common law 
lot stub debts, and judgment mav go against hei peisonalh.** She 
< annm avoid this hahihtv b\ se ttling the piopertv on herself 
without ]M>w<i oi anticipation/' \s to vvomen mamed before 

*■ (her Rt Urrrdtih j IrmU [lq-ift] Ch Bob . 107 L J Ch J02 hurt her quahficaUoai 
itii renpru to the operative date* of instruments relating 10 rmiranr alienation 
arc tonuuxwtl in S sub-%ett O 
*• See Atonor’t Trusts 1885 44 Ch l>iv lip,, y 2 I | Ch 77b 

41 Ys to liahilitv on «. independent of inmratt H hiiUiir* v hashmt 1890) 45 
Ch Du . 60 L J C.h n 1 hr general word* of s 1 1 do not give anv greater 
jxiwer of diqxwal than 1* given In ibr specific \\wd j of vf 2 and with which 
\ i m»« lx* rrad Re i.wto, Wawfield : \fa nifirld 1 BB<» \ $ Ch Dn. 12 , 62 L. T 15, 
<k M \\ P Yu jHIL * i,sub-t 2 

1,9 S 1 vub-x -) \n unexecuted general power of anpomftnrnt w not “ separate 
pioprrn, and ,1 (named woman cannot br compelled to rxccute such a power 
for the lieneht of hr* creditors Ex parte (hlchnst 11886} 17 Q. B. I)iv. 321 ; 55 
L ( d B ",78 S i«) dor* not prevent property to which she u entitled under a 
settlement, without restraint on anticipation from passing to the trustee in 
bankrupts Ex parte Hard \1B88 t\ d B Ihv 264 , 57 L J, Q, B 5^3, 

4 4 These words do not aflert the authrmn of a marned woman living with her husband 
to pledge his credit, or the presumption that she deals oti Ins credit alone Payton 
\ Recta Ur k 1 1 906) A C 148 , 7-, L J K B v» r > , and the other party’s knowledge 
is immaterial if there 11 no misrepresentation tb The H. L. was equally divided 
** Formerly theie was no such presumption unless she was living apart Bom her 
husband See Appendix, Note 3 

*• Mamed Women’s Property Act, 189* 15b 4 k >7 Viet. c. 63V A contract made 
bdbre the Act r annul be brought within it by subsequent acknowledgment Rt 
tj 9 ° 4 J * Uh- i>h , 7 $ L. J. Ch ^76 
5 <> & 57 VJ«. c. 63, sot t, 4 

** *3 of the M. W. P. Act, 1882. ITiw liability u at least doubtful in cases not under 

Act . see Appendix, Note 3. As to the Act of 1870, Axfmit v. Rnd (1889) 
** , 0 .' ®* P* 54 ® J 5® b J* Q.* B* »S0. But all this will soon be obsolete 
* Robinson, Ktn& & Gt. v. ^[1894] a Q.B. 577 ; 83 L.J. Q B. 759. '• b. 19. 
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January 1. 1883, &uch liability applies only u> separate property 
acquired b) them under the Act/ 1 

The Act of 188a contains othei provisions (henceforth mostly 
obsolete) as to the effect of the execution of a general powci by will 
by married women/* the title to stocks and other investments 
registered in a married woman's name, either solch or jointly / 4 
the edict ting of life assurances b\ a tiiamed woman, 01 by eithei 
tins hand 01 wife lot the bcnclu ol the fauulx/* procedure for the 
protection ol sepuaic piopeitv/* and other mattets which belong 
more to the law of Pi opens than to the law of Contrail 

It is not exprexsh stated h\ the principal Act whethei on the 
termination ot thecoxmuie bx tlu death ot the husband. 01 bx 
divorce, a iiumnl womans debts conn acted during the coverture 
with respect to hei separate pr opens do 01 not become hei 
personal debts but if has been assumed that thex do/ 4 and the Act 
of 1893 exptessix makes this 1 he* lulc tot unit rails subsequent to its 
dare’ It nor tin onh muedx would bt against hei sepaiate 
piopcm xshuh existed as such dining ilu coxntuu and was not 
subject to lcMuuu on anticipation ' v> i a 1 as 11 could still be 
identified and followed 

I he Vet did not lemoxe flu effects id a lesitatm on anticipation 
V married womans 11 editor is not enabled to have execution 01 
am liuidemal remedies against piojxm subject to such 
restraint * though this aliens onlx tlu 11 metis not the cause of 
action ,B But the Yu ol 189^ gives jjowei to ouh 1 costs to be paid 
out of such piopcm* 1 111 am at non 01 pnntcrling instuuted bv or 
on behalf of a mamed woman * 

It was scaled under tlu Vi ' of i>*v iliu some difference of 
judicial opinions, that income of separate pi opt its subject to 
restraint on mtnipitmn is when paid 01 ai r 1 ui d due fire 
tnoncx and li ible ro satisfx 1 judgment no* of pi mi date to the 
date of such income Incoming pliable 1 It is now held that s 1 
of the \tt ot has tin effect of abrogating dns ude and 


C \ 

• * 

IrM \ t 1 J4 Q B 


1 1 


4U <*> l J Q 
U 147 Bui hr 


mav when thr rntfiinl » 
l*h 717 Ml 1 J V\ 


S»1 6 t ',7 \ it t I t> 1 M 1 4 
Re HfiduuK 1 C.h r 78 l J ( ii 

S 6 10 * S 11 

Hvrnwn s Hornmn j BliB 1 ? P Di% 1 » 

^6 &. 77 \ »ri < 61 » l 1 
Felton &rm v Han <«n |iH(|i) j Q B 
Dravcott \ Hwjiw 1 j fifth 17 Q, B 
rrnvwrrd bs th** hudiaiwl s dr&ih Bngjg 1 \ Rv**n 
66 1 at am ran* a iruntr** vn bankrupt!) rna> 

Whittaker \ ktnhaxc 45 Ch Dis jan, 1^7 , cm I. J C»h 

36 & 77 \ nrf c bj, 1 a Si rloc* not makr hkIi proper l> Iiahk toaatui) a tontrdM 1 

Scr fht pim*v> 

Hood Ram \ ( atfuwt ( 18**4} jCh |7f> . 63 l J CIh 7113,0 \ , approved, Hood Bom 
\ Henot { iB<^ 7 ) \ C. 1 77 , 66 l, J Q, B }*>6 'Um dor* not apply to motion* 
appeal*, or other *t*p* tAjtrn in a (aim b> a mimrd woman * ho m a <le£rndam , 
but it dors applv to a fOumcrrUira by hrr I food Barrs \ Herwl (iScpy) j Q E 

# 73 : r>* l- J- 0 .- » 5 ao Thr lairdcn 0 on the mamed woman to *hcm why atirh 
order *houM not be made, but it u not a matter of cmirw Pau i*y \ Pawley 
Ch 34 4. 

| A C 174 , 65 L J . Q- B 35J 
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protecting the income actually payable from separate property 
which was subject to restraint on anticipation at the date of the 
contract, even if the restraint on the capital lias been removed by 
the cessation of the coverture before the date of the judgment.*' 
This result seems to be foreign to the intention of the Act. 

A married woman cannot free herself from a restraint on 
anticipation attached to any property held for her separate use by 
any act of her own, whether in the nature of admission, estoppel, 
or otherwise, 44 

Where the surviving husband of a married woman takes her 
separate estate ture manti , he is at once her “ legal personal repre- 
sentative ' for the purposes of the Act, and liable to her creditors 
to the extent of that separate estate/* 

On the other hand the Act does not exclude such equitable 
rights and remedies against a married woman s separate estate as 
were previously recognized. Where a married woman carries on a 
separate business, her husband can sue Iter tor advances made 
during the covert ure tor the purpose* of that business/* on the 
general principle that in respect of her separate estate she is treated 
as a feme sole. And it may still be possible in some cases not 
within the Act to enforce a married woman's contract by means of 
the equitable doctrine of iiupcrfen exercise of a power.” 

With regard to a husband's liability for his wife's antenuptial 
debts, the Court of Appeal has decided in a considered judgment 
that it is distinct, and not merely a joint liability with the wife's 
separate estate; but that, lot the purjxrses of the Statute of Limita- 
tion. there is not a distinct cause of anion accruing against the 
husband at the date of the marriage/’ 


3. -Lunatics and Drunken Persons 


It will lie convenient to consider these causes of disability 
together, since in our modern law drunken men (so far as their 
capacity of com rac ting is affected at all) are on the same footing as 
lunatics/" 


Barnett v, Howard ^ Q, B. 784 ; bo I. j Q, B. 955 ; H W v. L*wu (1 q 1 4] 3 

K. B. 7^; 83 L. J. K. B 1046, (/- A., vee p. 70. {/h Mmdtih'i Trmts [193b] 

Gh. 806 ; 107 L. J. Gh. 302. is a decision on the interpretation of ibf Act of 1935.] 
HtiUmm v. Fnfatr f 1898] 1 C'h. 144 ; it 7 L. J. Ch. 1 30, C. A. Bui she can bind her 
free separatr property by a covenant not to sue in respect of dealings with her 
restrained property. and the meswure of damages in :i counterclaim on her covenant 
may Ik* the exact sum she would mover on the principal claim : Sprang* v. Ltr 
(,o>o 81 1 Oh. 424 ; 77 L . 1 * Ch. 274. 

S. 23 of the principal Act, as applies! in Surmnn w Wharton [1891] 1 q. B. 491 ; tK> 

b J. Q. B. 233. 

Bull# v, Butin UB85) 16 O. B Div. 374 ; 35 L. J. Q. B. 55. 

See per Fry L. J. £x part/ Gilchrist i 188b' 17 Q. B, Div. at 532. 

Baek v.Fimt (1B89) 23 Q. B. Div. 316 ; 38 L. J. Q. B. 51 & 

[American law is broadly to die same effect as English law ; \\ ilhston Contracts 
249 '*263. There is some uncertainty as to the position of a hw w fid* purchaser 
of property from A. who acquired die property from B. under a contract which, 
as between A. and B„ is voidable for B/s insanity* or intoxication ; §§ 252, 2b 1 . 
In English law, the question seems to l>e an open one with respect to the holder 
in due course of a negotiable instrument : sec Theobald, Lunacy (1924), 216.] 
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The old law as to a lunatic's acts was that he could not be 
admitted to avoid them himself, though in certain cases the Crown, 
and in other cases his heir could.** The fact of a defendant having 
l>ecn found lunatic hv inquisition was not tomtusixe, as regards 
acts done befoie the dare of the inquisition, as against a plaintiff 
who was not ilutc pt event *‘ But a lunatic so lotind b> inquisition 
cannot deal with Ins pi opens hv deed, even in a lucid interval, 
while the inquisition is in foicc.*’ \ lunatic not so found is 
capable ol coim acting t among otliet aust during any lucid 
nucrvals.*" I he matrtage »>( a lunatu is void, and the same degree 
ot sanitv is icquired lot maniage as foi making a util or for anj 
other put pose, though the huiden ol proof is on the |iartx alleging 
ituaniiv.** 

It is equailv sett ltd that a lunatic m his estate max be liable 
tjitasi ex conhtuf lot wiesxancs supplied to him in good faith;” 
and this applies to all cxjRiises necesvinlv tncutml lot the* protec 
tion of his jHtMin 01 estate, such as the tost ol the pi wordings in 
lunao ** A jieison who supplies necessaries to a lunatic 01 
pi ox ides monex ro b< txjiendcd in nrcevaurs knowing him to be 
such can have an action against the lunatic it he inclined the 
expense with the intention, at the* nine, that it should l>e vepaid 
I he circumstances must be such as to jusiifx the (aunt in irnplv mg 
an obligation to iepav, iheie is no doubt that such an obligation 
max exist in a propel case 

j The Sale ol (roods \< t . ih<^ <%u v Viet t ;i t s j alreadx 
((tinted in connection with infants (p. ',71 applies also to lunatics 
and drunken (**isom M I In* sime proble ms arise* with irspeu to 
in whethet the seller must pime that rhr goods were necrxviiies 
both at the tune ot salt and at the tune of dehvnx, 12) whether, it 
the goods arc sold, but deliven of them is 1 el used bv the Inner, he 
is liable.” As to the lunatic, chirr vrais befote the hair of (roods 
Art, the Court of Apjtcal decided in Hr Rhodes that tf necessaries 
are supplied to a lunatic, the law implies an obligation on his pan 

M Vr the- judgment of F rv I* J in Imperial Ijxxn Co \ Stone ( 1 I it hoi, 

• 1 Hail \ Warttn 1804 9 Vo boy, 6or* . 7 R R, at 308 
** R e Walk rr (iqoxJ 1 Ch ibo , 74 I. J Ch Bb, C A 
*' tktvrlfr's tow ihOi; 4 Co Rrp 153 * Hall \ Warren , noir ** above 
* 4 Hamttxl v Peaty * 1867 I, R 1 P & I) jiv 141, with whwh Durham v, Dirhem 
*88 5 > 10 P. D Br», docs not umtlut on tlm fKiuit Thr Xfarrmer l^unatim Act, 
1749 is Geo j t (o 11 rrp b> ibe Slat Ijiw Rommi t , rHyj ^6 & 37 Viet 
c qi . 

** Bracknell v. Bullork iWi ju Q H Dn 3**7 , Bag lift \ tael of Fmtmcmth ' l8vf>? 

S B Sc ('. 170 , t t more fullv , now Baxter \ Perl P , + O fc R 614, 

** WtUuom \ Wcnluorih 1849 y'Beav , Sudmon v //ail - 1834 Kay. 607 ; it 
I*. J Ch 708 ; 101 R. R 764 
f1 Ra Rhodes (iffyoj 44 Ch Lbv (>4 , yj I. J COi 

** [The maienal part* of * j art ,J Where neceasanett ait void and delivered tr> . 
a pewon who by reason of mnual incapacity or drunken r*r*« w incompetent lo 
contract, hr must pay a reasonable prkr thmrlnr. Netrsaane# in this section 
mean good* suitable to the condition in life of such penott, and to hit actual 
requirements at the time of the 1 ak and delivery ”] 

M [Tneae quo cions are ducussrd in detail in 38 L, Q, R. 1049 % 85 and the results 
are summarized horr.l 
* [(••go) 44 Oi. I>- 94 ; 59 U J. Ch. age.} 
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10 pav for them out at his own piopeitv* Both Ka\ J. and the 
Court of Appeal, in affirming his decision, were emphatic that the 
obligation was quasi -contractual, not contractual, and in so holding 
thev were following a long line of decisions* As the essence of 
qUASi-conti,utunl hahihtv would he the deliverv of the goods, u 
follows, hist that it would be enough to piove that the things were 
net f *$at les at the time of delivm and secondh, that a seller of 
goods which aif necessaries could iccovei nothing if the lunatic 
would not 01 did not, get delivers of them I Ins, it is submitted, 
is rhe coiicct nun pit tar ion ot the Sale ol Goods \ct \s to the 
dnmken jjci son, ilu same applies, but bv a slight 1 \ difteicnt 
process ol leavmmg We base been unable to trace am duett 
decision concerning the diunkaid on the [joints raised but in Gore 
v G ibson' Pollock C> B and Udcison B said obitei that a 
drunkard is liable on an implied contract (t r , quasi-contract; for 
necessaries supplied and, although the\ cited no auihontv, tiles 
sc mu to hast been c\pressing what tlitv icgarded as unquestioned 
law 4 In JRr Rhodes ( supui) the general proposition was laid 
down that whenesei necessaries are supplied to a person who bv 
leason of disabihtv cannot himself contract the lass implies an 
obligation on the pan ol such person to |w\ for such neccssanes out 
ot his own piojKits I he decision itstll ulated tolunacs, but the 
mlc would include diunkcn jxm sons ] 

\ husbind is liable lot neressanes supplied to lus wile while he 
is lun, uu 1 oi tlu wife s authoiiis to pledge his ciedit foi neces 
sarics is not a tmu igtmv but spnngs fiom the relation of 
husband and wile and is not icvokcd b\ the* husbind s insamts * 
In the sum was dnmkennc ss or lunacv would be noanswci roan 
a non (oi nume\ bad and received ot for the price ol goods 
hu rustic d to i drunken or insane nun ind kept bv him aftei he 
had lecovt r< d Ins leason in this last case, however his conduct in 
keeping the goods would be evidence of a new contiact to pav for 
them 

Then is also c vpicss authontv (which one would think hardlv 
nuessam to show that conn acts made bv a man of sound mmd 
who aftciwaids becomes lunatic ate not invalidated bv the lnnacv * 
It seems that an agenev is deteinuned bv the pumipal becoming 
insane e\o pt as to persons who deal in good faith with the agent 
in ignoiancc ol the pi me ip.il s msamtv * 

a [The older case* are rued in Wood Kemoo, Lunacy itVoCO, io. is—ibl 

! K* B 45) \ M & U *1 J 

[Hamdims Giampr ( s lur \ S i iqB v H &. N T 50 (the former is the better 
report, such as it 11), 1$ pcmtbh a direct authority for what 1* staled in Gmt \ Gib fan, 
but nothing certain on this point ran be elicit rd ] 

* [11890) 44 Gh l) at 1 os, per Colton L J , who said m the next paragraph wr 
aJl agree with the view that 1 have thus expressed ”] 

* Read \ JUgard iH^n 0 Lx 40 L I Lx 309 . Hb R R 418 

' GiAwmi (184^ 14 M A. W 14 L J Ex i^t 67 R R 7 hi 

*“ Owtn v Dam 1747-A , 1 Vr* Sr 8i 

* See Drm \ Awwr (1879) 4 Q fi Di\ (161 4b I, J Q B 591 
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The genenl rule as to the conn act of a lunatic (at all events i( 
not so found b\ inquisition) or drunken man who bv reason of 
lunacv or drunkenness is not capable oi undemanding us tcims 01 
forming a rational judgment of us effect on his inieiests is that 
such a connate is voidable at his option but onlv if his state iv 
known to the othci pans I he defendant who sets up Ins own in 
capacitv as a detente must piovt not otdv dial meapacitv but (he 
plaintiff v knowledge ot it ai the date of die conuatt * 

In Motion \ Camroux '* die action was biouglu h) admims 
trators to recovei the monev paid bv the intestate to an as&uiame 
and annum sexietv as t lit price of two annuities detetminable with 
his life I he int estate vsas of unsound mind at du date ol the 
purchase but the tiansactions wen fan and m the outmaiv course 
of business* and his insavutv was not known to die sir irtv It was 
held that the motuv could not be retovtitd the ndi being laid 
down in the Fxchcquei C ham bn in these uinis 1 he modem 
casts show that when that state oi; mind was unknown to the other 
tomi acting jiaitv and no advantage vvas taken o( the lunatic t lit* 
defence cannot paw id tsjMualh when tlu coiinact is not mcielv 
txeeutniv Inu tvtcuud in iht whole oi in j»au and die patties 
cannot Ik lestoud ahogtthu to then original (xwiuons 

1 h< context shows that the staitimnt w is (onsidcied equal h 
applicable to lunacv md dtimktnncss and the law tfius stated 
involves though it docs nor txpitssiv tiiouiuc the piopovition that 
the cornua of a ainaiK oi diunktn mm is not voul but at most 
voidable I ht gttui il iides as to die a scission oi a voidable con 
iraa ate diem apphe iblc and among odic is the nth that it must be 
rescinded, d at all be true it has ban t\aund so that the former 
state of things cannot hi astoad wlmh a the fioint aauallv 
decided iht decision itself was full v accepted ami acted on'* 
though tlu ninth voluntaiv acts ol a lunatic rg a voluman 
disentailing deed u class ol uts wuh which we aa not hue ton 
ccrned) letnain invalid 1 he rompltu |iuluial um rpa t iiion of 
the a suit of Motion \ Camroux was given in Matthru s v 
Baxtfr l he dcelaiation was foi breach of contract in not com 

tri lfw4*a v ( amrottx in b C h ifWB jt F \ 4fb | I * I ill f J I % Wl 

frrpeTUii Lorn to \ V/«w i Q B bi A J Q B 449 * V [ 7 »i OUu 

( *j li 4 \ Jubb m>* i 4-f I 1 R i t V 1 Ihr name pnmiplr had hmg i reiver 
bern at rrcl u{xm in r<|tmv but vothout dp^idinjir vilwilin ibrrr a nunirart at 
law SttH \ \hrUy ifto f 9 Vm 478 t hr rtdr w apparent U peculiar *0 the 
Cxmimon I-avv and ha* hem impugned bv a Icarnrd < iwlian •« urijfunt to I hr lunatic 
Pro! ChhicJv, Contracts bt Lunatics* A O R xui 147 See rmtra Mr Ranlunc 
Wilson lunacv 111 relation to (xmtrart lort And Lnnif, ' LOR xvtii, 31 
Aa to thr Roman-Dutch law of Natal* KUijmeux v JkaU I l Meed % 3 c , G* (1905) 
A C 55s tn Bntuh India a person ol unsound inmd is imapablr of contracting 
I C S m to 11 1 2 \fohori B\bnt \ Dharmodat (*h &$9 ii(^‘ A R a 1 A I la 
11 Beauin \ \f Darnell < 18 ,4 9 Lx 309 * <n l J bx 94 , Pnatv Berrmgkm 1 1650-11 

3 Mae L it 486 4«**v rrvg % r 7 Ha 594 , 87 R R 1^7 * Ell tat \ /arr f 1B57) 

7 D M O 47s. 488 , it I | CM 8<n 
11 EUmt v. I we, Last noir 
»* Note ittpra 

u 1873; A R S Lx 13a , 43 A J Ex 73 
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pitting a purchase: plea, chat at the time of making the alleged 
contract the defendant was so drunk as to be incapable of trans- 
acting business or knowing what he was about, as the plaintiff well 
knew: replication, that after the defendant became sober and able 
to transact business he ratified and confirmed the contract. As a 
merely void agreement cannot be ratified, this neatly raised the 
question whether the contract were void or only voidable: the 
Court held that it was only voidable, and the replication therefore 
good. 

In Imperial Loan Co. v. Stone'* a defendant sued on a promissory 
note set up the defence of insanitv at the time of making the note. 
The jurv found that he was insane when he signed the note, and 
could not agree w hether the plaintiff's agent, then present, knew of 
his insanity or not. It was held that this could not be taken as a 
verdict lor the defendant, but there must be a new' trial. The 
Court was unanimous, and the* derision may be taken as finally 
settling the law if there was still am room for doubt. It also show^s 
that a distinction jormeilv suggested between executed and 
executors contracts is not tenable. 

The sjx c lal doc nine ol our Courts with regaid to partnership 
which in a continuing contract) is quite in accordance with this: 
it has long Iwrn established that the insanitv of a partner docs not 
of itself ojK-rate as a dissolution of the paitneiship. but is nnlv a 
ground lor dissolution bv the Court. 

It is to be noted that the existence of partial delusions does not 
neressarilv amount to insanity for the pui|>oscsof this rule. 

The fudge 1 or jmv, is the case* inav be, must in every case 
■consider the practical question whether the pat tv was incompetent 
io manage Ins ow n atfaiis in the maitei in hand. *’ 

4. — Convicts; Allen Enemies 

\t (onnnon law convicted felons «as also outlaws) could iiol sue, 
hut remained liable to he sued, on contracts made bv them during 
outlawry or conviction. Since the Foifeimte Act, 1870. which 
alxdished foileittnes lot t tea son and felons, convicts ate incapable 
of suing or making am conn acts, except while thev are lawfulh at 
latge tinder am licence, 1 

An enemy alien 1 ** is disabled ft out suing in our English Courts 
during the state' of war without licence front the Crown: such 
licence is implied in permission to reside here, given in regular 
course, and extends (as to her own rights) to the wife of an enemy 

? s f 1 Q.- B. 599 ; r>i l„ J , Q. B. 140, C. A. li d«>c$ not appear from the argument 
m reported how counsel for the defendant dealt with Mellon v. Cammx, which 
waa binding tm the court. 

* 2 ?**** v * Morris ( 1880) 14 Ch. Div. 674 ; compare remark of Bran well I j. in 
Dmv v. AW, (1879) 4 Q. B. l)iv. at 6 Ck, ; 4 B L J, Q, B. W . 

17 Dicry on Parties, 4. 

£ M. & 34.Vkl- c. 33, h. 8, 30. 

I for drlaUi as to who arr rnrniv alirns ant) a, in thrir pi.« t-tlual niriil\. to- MoNjtfr, 
I/H»l t-ffffts rf\V«r ant) c-d.i, <). a am! ;t). 
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resident abroad if she i* duh icgiwicd here/* Bat there is nothing 

10 prevent enemies from binding thcmschc* bv contract during 
nvrbrfnmi then immtn and EngUn<l/* mw from enfou mg such 
a comma afrei the i%ai ha* teased/' (IVhcic a Mate at nar uif/t 
Great Bhuui has imuded the ten non o( a state at peace wiih 
Great Britain, the question anses whcilta a person lesidem m 
domiciled in that lemton is umiti the same pioccduiat disabilities 
as an cneim alien 1 he amuci to dm dermis on whcthci the 
invasion is no more than mete tcui[Kiian <xtu|Mtion ot amounts to 
subjugation at anv tale lot the tune being In the fotmet case, the 
jierson in question is not disabled fiom suing iiuhe English Courts, 
m the lattet he tv 1 ‘ \n encinv alien, wheievtT he is, can Ik* sued 
here and, it the action g(K*s against lum he tan ap|w\d 

l'VKI it 

We now tome to thr extensions b\ s|x-< $al institutions of the 
ordinals [xnwi ot making lonnatis \n<l fust of agents 

1. — Agency 

We have not here to do nuh the illations d rated between 
principal and agent 2 bv agents tegaided is a species of contract 
but onls n ith (he marine! muliuh lights and duties uu lue to the 
principal through the dealings ot die agent We must jlso dts 
ungutsh tases ot ual ageius I tom those ntieie the agenev is 
appai enr onl\ md \u shall lunhci iioim Ini du sake ot com 

*• \lu*m RrttfMMofj V* f f tf 1 1 t & , i*r* f i. If a* i»w dud / ai f*umtu \ 

\(»fr: [ 11)13] t ( h , , It i* it* UMirrul *d t n dir r iuv I *« tiuri anw :fw- ditahiln ♦ 

bring j**rwnai l* Bis Ptpxlu* iHn| j 1 a»t “HR nO* Internment 

One* ra<t dm im«Jh the trnr'M ial r <*t revuti ation \ 1 1 s t* t 

i K. B j8i , ft ^ I I k B i”4, C V I In * otvtrrpiefu r «»t the ptnrnt *.*r a nuu 
of sia*utcir% Rulr% a/u* Order* h»\'* !**rn ,v*vjrti mulrt thr Mr »f | ll«r same 
apphn to the I ratling with the I neim \< t f»ipi J A ? < *eo *» « Bo ad S« t Mill 
more irrspurunt fur the purpinr* ol eh#" Lew »4 ( ontfac i Ml tint emergent v legal a- 
lion (An l>e h>jm! n Buifrrvtoi th > hmergtiu* lagitUimii Naur ami Ktunn and 
Roger* Sol it it* its Hudtw**k tl W at l rgtdali* « Supplement* 41#- ,**urd »o lioth 
the** puUwAtiunt ; 

st Vml twrrMf tur<i ehrfr4in ffjur, 4 ti tenJfUl [j 1 ( 0 J i K B f*il |KB 

afTfl (i<iU»| i K B vr 7 ft-, I J N B ipiH 
#1 Dt Wahl * hram* t H N 17^ , r, 1 | 1 % 14 f ihr turmiK tiirrr Uiac 

thr Statuir oi I imitation (oneimin tu run finnan thr time itors not srrm virtl 
foundrei ««- t Q R xx UOf (Srr SV V 1 rocirr, 1 a* r»f ( onirat ( during ami 
alirr VSar 4th rtl 1440 . fJB Cpn, vUifrr ihr Irarartl Anthfrr marmno the oldrr 
f ngluh isua ami tiur ihr> Arr not of tiiurh valur mm Phc |K»n! u aUa 

tltscuiarrl m MfNair, tergal rrf War imJ ml , Tl-Bi, vthrrf thr dearth of 

authontv is admitted ami t lie Htr< ! of thr Lmiitauon Vi t 14-jo j & \ <*e*> h, c ai 
it (wmmnl| 

tu \Stopacht 1 O \ \m (dm* &r AtaaUchafifnj ( v 043] V C Ant wlvrir the Hout*" 
of lAirds hrld that thr NrtlterUnd^ wrrr in thr 1 atrgors of suhiuganmi during the 
prrsrnt v»»r I f*rrl Rortrr at p A40j suggested that thr flunuu non brt*ern thr 
n%o ratrgofm turns upon thr tirnr that thr mrupation rndurrs, thr amount of control 
exrrutrd and thr rxumi to vUuch Uir home gmrrnmrnt 1* superseded See, Uw, 
Lord Grrrmr, M,R in Rt Anflo-JftUmational Bank Lid (14)43] ( T h ajs, 240— A43J 
•** v Htudadkrg [1415! 1 K B. B37 (G. A » , S4 L j. k* H torn]. 

** [The leading monograph u Bf»v,-»tcad, Agemv Bih cd 143-0 American law is 
rr rated in Willnton, Cxm tracts, 273- 31s, in whirh are aho included references 

to the Restatement of Agtrory *0 far a* it rriatn to contrart.J 

11 “ A person employed to do any a< t for another or to represent another in dealings 
with third persons " I C A. s ifti Definition is hardly nrceasary for English- 
speaking readers 
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pfctenos, the position of the true or apparent agent as regards 
third persons. 

A person who conn am 01 fnolvMt^ to t cntxact on Itehall of a 
principal maj lx in am on*, of tlie following position* 

1 Agent having authority (whether at the uineoi bv subsequent 
ratification) to birul Ins punupal 

(A) known to be an agent 

(i) fora piinopal named, 

(u) toi a punupal not named, 

(B) not known to Ik an agent ' 

2 Holding lumscU out as an agent, but not having authotu) t > 
bind his print ip ll 

( \) whcicu ptinujul is named 

( i) who might bt Umnd but dots not in iatt 
authorize oi iaui\ thecoutiaci, 

01) who in law cannot Ik Ixmnd, 

<B) when iht alleged principal is not named 
Ii lias latcl} become common in many kinds of business to mtsappK 
(Ik term 44 agent 14 to i cutlers who under special terms of agreement with 
tlu wholesale vendors act within certain limits verv much as if thev wen 
agents ‘ Manv difficulties have arisen from this habit 44 W T I^aml 
and Son < \ Gortns* Hr < * Co I I'M-! 1 1 K B TIN 717 INI L J K B 
J 14 per Scrutton L | 

1 \s l i tile an agent nu\ Ik ippoinicd without an\ special 
loimahtv though an agent to <\uuu i died must himself be 
apjxnnud bv died and in tcitam eases tiu appointment is 
icquntd In the Statute of 1 lauds (H177 (a<| C ai 2 c $) to be in 
wining Rcvoiation ot an agents auihoritv tikes place eithci bv 
the jnincipal s actual withdiawal of his will to be ^presented bv 
the agent (which mav be know niii Inn hv t vpuss dee laiation 01 bv 
conduct inamU snug the same intention) 01 bv Ins civ mg 01 ceasing 
to be \to turn and thus becoming incapable of continuing it In 
these lan cases the author ltv is said to he 1 evoked b\ the act of the 
law ‘ The teinnnation of the author u\ ol an agent docs not, so 
far as tegaids the agent, take effect beime it becomes known 10 him 
01 1 so fai as regal ds thud jx isons befoic it becomes known to 
them u It is held 111 England but anonialouslv , that this rule 
docs not applv toievcxation bv the death of the pnncipal ** It docs 

14 Surer thr eaves ol i^aUer \ Dobed, btftt \ Wurton and Htskhmson \ 7 atkam %ec 

following notrs thr uur trading distinction set ms 10 be whether the agent 1* 
known to hr an agrm 01 not, lather than whether the pnnupal u named or not 
14 I C \ % 20H , <p Mor\ on Vgrmv ^ 4**o , lntrman v lJ>dn 1840' u \ & l 
Shq , r,j R R 451 

a * Blades v Free iftaq* q B & C i(»; K R ftao Contra I C A. * 208 (Must t 
f^ode Nap jooR 2ot»q, and Orman C ml Code, ss 167 — 171 f and ser Kent, Comm 

2 64b [In the l VA, death of the principal, though unknown to the agent or to 

ihcpemon with whom hr deal*, revoke* the agent s power Wiliuton, Contracts, 818 
Restatement of Agenev , 1 jo, 121 But in several jurisdictions, the hardship of th vs 

rule has ltd to decision* that, unless the act in question had to be done ui the principal's 
name, notice of the jmnctpaTs death is necessary , and in some States there are statutes 
to this effect Willtsion, ib 818—B19 J I he same rule was applied to the dissolution 
of a company in Satan v Mow Benton Cvclt Co [iqoo] 1 Ch 43 ; 6q L J Gb, ao 
But the agent may be liable on an implied warranty of his authontv see p 87- 
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apply in the case of the principal becoming insane, and it may 
perhaps yet be decided that in the case of death the principal's 
estate is liable to the other party for the actual loss incurred by the 
principal’s rcpiesentation— which, asiegaids him, was a continuing 
one at the date ol the contract— that the agent was authoured M 
Ratification must in even case be within a icasonable time, and 
wheie a time is evpiesslv limited within which an act must be 
done, and an unauthov i/td jHrtson put ports to do it on behalf of the 
pimcipal within that time, a unification alter the time has expired 
will not sene “ 

Authority confuted h\ i at the at ion i elates back, as against the 
other [Kins as will as the pi me i pa) to the date of the act done b} 
the agent *• But if an agent s acceptance of an offei is madt 
expiessh subject to latiluation it is not conclusive and until it is 
latified the projwsei is fiec to levokc the offei 

In all caws wheie thcie is an authoiwcd agent dealing on ixdulf 
of a teal pumipal. tlu intention of the parties dctei mines whether 
the agent, or the pi imipul 01 Ik>i h aieiolx liable on the contract 
and entitled to enfouc it I he question is to whom ciedu was 
iealh given Vncl tlu geneial lulrs 1 ml down on the suh|eu 
lurmsh onh pnniMonal answeis which max be displaced (subject 
to the rules as to idnnssthilitv of tvidtntt bv pi oof of i tontian 
intention 

A When the age lit is known to bt an agt nt a conn it t is made 
and know ingls madt bv tlu otlui pans with tlu pumipal on 
which the principal is rlu piojxi [ktvmi koik and be stud 

And when the punupal is named it tlu tunc dun there is 
fruma fane not mm ait with tlu u»t nt bu when tlu pmuipatis 
not naimtl dun in* it tbt agt nr dtough known 10 hr an 

agent dots bind Imnsclf pnsondlv du otlui puts not bung 
presumed to gut mdit cvdusivtlv to m unknown pmuipal * 

ar Dftu \ Nwn« iHbp 4 ll I>u M j \cr fwrr llrrti 1 J it M>8 [and thr disruption 
of this f a,vr ,n Salmon#! Wmticl l C «>r oai w 4 *** |#j“ In thr l S \ urnmits 

nl tlw pnmip*l does n >» r*v<»kr On in*nl 1 jh mm 1 iti , r It 1 jm tif< unirsi the 
principal hat l»r**n adjudi' am#l a hm*tu< or hit imamfx s iu h it to deprn r him 
of r mar mu a I iap«wuv VVilU m f**tiTraiW 820) 

49 lUbbui ^ /JA'cp* filV^U < h i|R h I ] < h -U 

* Boltm Pdr t, 'fr janbwi OWJn ( f Iliv >»* r ,h 1 ft) \* r i himrvei 

thr mu# on 1 ft \ iy jti I rt on Sf»e<ili« Prflnrmm*r and / Un \ fiati 0/ Stu 

IrmanH 1 1 * J N ( r ,‘" m ^ tq 1 J P t wo Ht / 1/ f'rrnnn 4 Q H (>f) , 

wL | () B B . Vi 11 i.ttih iti hi h\ *11 mvb 1 Imrd prim ipat nr pp 84 

99 Motion \ JOfl i/r | ipo ! f Ch 1V1 tool I h on r uhrr i (mipti# atrd fa< U 
1 Nuirii on Xsjrn# > ^ J"~ 1 17 j jUH l hnrnptm v Do rnforl 1829 11 H <& ( , <32 

R R (vldm D*Ml iH*o t RM P #» p» I ft l* iJ| fScr loo 

Jntrrn/ihvnai Ry ( n v W^«*ro aft 1 1 144 1 } V C ytt } 
ta Cir< umstam nr fwituncf thr #>fhrr p*irt> on inqum uill not do for thr dmfrinr of 
fonttrurtiu notirr dcim n#rt rxifnd to mrnmmul mattrTs f#r#nr v Dmm. 1 Supply 
Co [ 0**7] 2 k B j 8 qhk ) K B SI4,( \ 1 hr corral pniw qdr wa»afrmd> writlr<i 

39 But <»ijr wh« dralt vnih ^n ag#m known to Ik* such lannnt nr t off against thr 
pnnnp<d * 1 lawn a drbt tiur to him from rhr atrrnt If hr lias rmployrd an agent 
on hia own part, that aflcnt % kn<Avirdg'* t» tor ihn purpnsr trratrd a* thr employer « 
own and thw even though thr knowlnl^r \%nn not arquirrd m thr ronrve or th» 
parti# ular rmplovmmt Ifrtstfr \ 1864) Lx C^h 17 C B N JS 468 

14 L J V, P 48 rrvg it 14 C B N S 574 , pi | C P ioi Contra, 

I 0 A 1 229 Qu by design or act ident * 
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But when the agent would not prima facie be a contracting party 
in person he may become so in various ways. Tims he is personally 
liable if he expressly undertakes to be so: u such an undertaking 
may be inferred from the general construction of a contract in 
writing, and is always inferred when the agent contracts in his own 
name without qualification,’ though the principal is not the less 
also liable whether named at the time or not,” or if he himself has 
an interest in the subject-matter of the contract, as in the case of an 
auctioneer.*' And when the agent is dealing in goods for a 
merchant resident abroad, it is held on the ground of mercantile 
usage and eomcnicnce (hat without evidence of express authority 
to that effect the commission agent cannot pledge his foreign con- 
stituent's ciedu. and thcicioie conn acts in person.’* When a deed 
is executed b\ an agent as such but purports to be the deed of the 
agent and not of the principal, then the principal cannot sue or be 
sued upon it at lass, b\ lcason of the technical rule that those 
persons oulv can sue or be sued upon an indenture who are named 
or described m it as patties.'* But wheic a trustee contracts in his 
own name alone, even undo seal, and aftcrwaids repudiates the 
trust, the benefit ian tan enforce the contract, making him a 
defendant, without a separate application to the Court for 
authorits to sue m the trustee s name *' And it is also held that a 
partv who takes a deed under seal front an agent in the agent’s own 
name elects to th.uge the agent alone .* 1 A similar rule has been 
supposed to exist as to negotiable instruments: but modem 
decisions seem to show that w hen an agent is in a position to accept 
hills so as to fund his principal, the principal is liable though the 
agent signs not in the pnm ipal’s name but in his own, 01, it would 


Story on Agent v, $ itxi ; Smith Merc. [13U1 rd. 1931 , 203 
See hair he v fenim >1870' L. R. 3 Ex. H>q , 39 E. J. Ex. 107. 

WiftpMtr v. -ftrwftr tflji 1 8 M. Ac W. 834 ; 58 R. R. 884 , the law there laid down goes 
to superadd the liability of the agr-iit, not to take away that of the principal : Colder 
\ . DchrU v 18711 E. R. 6 C. P. 4H4 , 40 L. J C P, 3-24. 

2 Sm. E. (J. 309 \s to an auctioneer’* personal liability for non-delivery to a 
purchaser of goods bough* at the auction Ifwl/t v. Home 1877* a Q. B. D. 355 ; 
4b 1 ., E Q. B. 334 , AVer Zealand Ijand Co. v. I l aJson 1881 ) 7 Q. B. Div. 374, ; 
<50 L J. Q,. B 435. 

Armstrong v. Stokes (1872' E R. 7 Q. B ;,</>, <>03 , Acc. Eibtnger Achen-Ceselischdfl 
v. Clay* 1 18731 I- K. 8 Q. B. 313 ; 41 l.. 1 . Q. li 253 x affirmed on another point, 
L. R. <> Cl. E. 473 ; 43 L. J. Ci- air «><»* me that the foreign principal cannot 
*ue on the contract : HuUon v. Bulloch 1 18731 I- R. 8 Q,. B. 331, affirmed in Ex, Ch. 
L R.qQ, B. 572, that he cannot Ik- sued AVw band Co. v. Waisoa (i88ij 

7 CE B. Uiv. 374 ; 50 L. J, Q B. 434* Accordin 8 l y cusioraary rule docs not 
apply where the foreign principal is liable bv the express terms of the contract : 
MiU*r f Gibb & Co. v. Smith df Tyrer liqi?) J K.. B. >41 ; 86 L. J. K. BL 1259, C. A. 
In Masfmru y Hrnnam v. Mildred ^1883) i) Q. B. l>tv. 530 ; 53 E. J. Q,. B. 33, the 
Court of Appeal refused to extend it to a case v\hcrc the commission agent as well as 
the principal was foreign ; the decision was affirmed in H* E., 8 App. Ca. 474, but 
this point not discussed. 

Southampton v. Brown (1827) 6 B. & C. 718 ; 30 R. R. 31 1 ; Beckham v. Drake 
M. k W. at 95, affirmed sub noni Drake v. Backhand 1 v ik. 315 ; ta L. J. Ex. 


(1841) < 

406 ; 60 R. R* 691 
Hamer v. Armtom* [1934] 1 Ch. 65 ; 10 j L. J. Ch, i* C A. 
Piekmng's claim {1871) L. R. 6 Ch, 
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appear, in am other name It t$ the same as it the principal had 
signed a wrong name with his own hand/* 

Again, an agent who would otherwise be liable on the contract 
made b> hun max exempt himself from liability by contracting in 
such a twin as makes it appeal on the fate of the contract that he is 
contracting as agent onh and not fm huuselt as principal; a 
signatuie cxpicvdv f as agent, 01 to the like eflett, will sufhee 
although no sucli qualification appeals in the bodx ot the 
document*' and even though the pmuipal s name is not disclosed 
Conxerselx an unqualified signatuie will generally make the signet 
personalis liable notwithstanding desenpuon of him as agent m 
the bodx ot the document, short ol cleat opeiauxc words such a> 
* on account ot which will exempt him oxen it not annexed to 
the signatuie *‘ 

I he signmnc is pan ot tin umtiact not an cxuinal rule and 
the whole must Ik lead cogcihti. Mill the signatuie tames most 
weight 4 * * 7 S(xu d sanations an possible an agent c sen ot a known 
ptimipal max be ueated as i conn. tiling paitx and peisonalix 
bound as well as his pnmi|>al hv the custom ot a poll oi the par 
uculai ttadc m is Inch he is dealing ** Oi tit max hum his habthix 
b> special stipulations, r g , when a chattel pans is executed bx an 
agent for an unnamed fmghto and ihc agents signatuie is 
unqualified but ihechartci paitx contains a ilatisi pi ox id mg t ha' 
the agent s tesponxibditx shall etist is soon as the cargo is 
shipped *' 

It is also i iiiie that an agent loi i goxmimrnr is not [nrsonallx 
a pain ro a conn at t made bx hun on be half of that gen t 1 nnu m bx 
icason mculx ot having math the conriact in ins own name ** In 
some cases the igt m though fmma \aa< not a pan \ to i lie comracr 
as age nf , c an v t c sue oi be sue d as pi in< ipal on i couti ic t w hit h In 

4 * Itnduxx Bret sell 1848 ' ( B ,8 4 r*lJlPiJ3 ** R R 7<*H t p Irfimmd 

s Bushtii ism, r r i ci b <r r* i i q b * 

41 t m* trial Slew i s a>wn(jo \ Jitrci WrAri w u? ( *) ' ni- j) X ( 493 *u I ) K B 

ft p ( >add \ Houghton 1876 i lx l)i\ v*7 » tb I 1 b "i ii Ji^iiuvrw IjrnnmJ 

\ Robinson 183, A. H tl, I J Cl B i- it tnri ruled f arlier druwom 
ar* of aviihorm « nlv «w lax a* i< nuttem v nH (*odii * Houghton X t 

^ 49 > 

44 (*add v Houghton 

41 Compare Lord C avr s ami I nr*i Sunuinr * opu i»>ru in dir l mi rr m Strom \u/r gotten 
<a> i cm raur \ $ aUnr 

44 Htmjrn \ Dais tS^7 7 fc &. B abb , V B A 1 tooj si* L.J Q, B 137 fieri 

v Marten <1871 I R 7 Cl B 1*6, 129 , 41 L J Q B o, Unit hi rum \ fathom 

1873) L R B C P 4 Hi , 4 a L | C P sfio , rdf \ Ongly f iQHy) 18 Q. B Dw 
708 , 96 L J Cl B 373 On the general question nf (he construction of contracts 
made liy brokers Cor thru- principals* see &<mthw*U \ Bewdttch 41876) rC P I)iv 374 , 
4 p, L J CP 374, 630 .Vs 10 indorsements oi nrxouable instruments, see Elliott * 
Bax-IronsvU (iqj- j a h. B 301 , 04 L } K B H07, C A. 

4T Oglesby \ JgUsia 1 183H; h B & R 930 , 27 ^ 1 U B 35C , Can \ Jarium 1852 > 

7 Ex 38a , ii LJ ht i« fib R R bqq 

44 Maebtath v HaMmrmd 1788; 1 T R 17^, rp d *>74 , 1 R R 177 , Ctdlsy \ Ij*d 

Palmerston ^i 832> 3 Brod & B 279 , 34 R R 688 A Miiuster of the Crown doe* 

not hue hb immunity if hu department is me omoratrd by sutute for limited purposes , 
GtlUgkm \ MtmsUr nf Health (193a] l Oi 86, 101 L J Gb. 8 1 ibe practical 
point m that in such case a petition of right n still the only form of remedy 
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hat made as agent. These will be mentioned under another head 
of this subject. 0 

Where an undertaking is given in general terms, no promise 
being named, to a person who obviously cannot be a principal in 
the matter, it may be inferred as a fact from the circumstances that 
some other person interested is the real unnamed principal, and 
that fxtrson may recover on the contract.*" 

B. When a party contracts with an agent whom he does not 
know to be an agent, the undisclosed principal is generally bound 
by the contract and entitled to enforce it, as well as the agent with 
whom the contract is made in the first instance.’ 

It has been held that an undisclosed principal is as much liable 
as a known one for contracts made by the agent witlun the general 
apparent authority of agents in that business.* 1 

But the limitations of this rule are important. In the hist place, 
it does not apply wheie an agent loi an undisclosed principal con 
tracts in such teims as import that he is the real and onlv principal. 
I here the pi itit ipal t annoi afterwaids sue on the lontiaii.*' Much 
less, ot couise, could he do so if the nature of the contract itself (fot 
instance, paitncrsliip) weie inconsistent with a principal unknown 
at the time taking the place ot the apparent contracting party. 
Likewise. " if the punt ipal represents the agent as principal, he is 
l-ound by that repicsentation. So, if he stands bv and allows 
» thud person innocently to treat with the agent as principal, 
he cannot alteiwaids turn lound. and sue him in his own 
name.” 14 

It was long undecided whethei an agent tot an undisclosed 
principal must have authority at the lime, m a man might adopt 
as principal an act not put poi ting at the time to be done on behalf 
of any princ ipal, and not then authorized bv him A majority of 
the (..nurt of Ap|ieal once held that such ratification was possible, 
but this was reversed bv the House of Lords as contrary to such 
authority as there was (with one obscure exception) and to the 
genet al reluctance of the Common Law to give effect to alleged 
intentions which were not disclosed 01 recorded at the time when, 
if at all, they were material." 


4 V 

HO 
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lit 


% 91 


14 

as 


Pp. 88 ~8o. 

Wrtdntr v. HotwrU 1876) 1 C. P. I) ^ 

fhc rule is not excluded b\ (hr contract bring in writing ^not under teal) and signed 
by the agent in his own name , Bttkhmn v. Droks (1841') 9 M, & W at 01 • 60 
R. R, 684. bee p. 82. * 

WaUtau v. Ftnwuk J1B03J i CL- B. ;i+(i ; std qu„ see Lindlry, Partncnhip (tosh od. 

LjCi,. R. «, 1 1 1 [RnuAm & Ct., Ltd., v. Parry [igfi] t K. B. 
4 !V 9 » 00 tu I. K, B. 276 (belter report), seems to be distinguishable as being a decision 
simply on the intrmreiauon of facts. J 

Mwjfev. Hwan (,&B> ,* Q.B. 3,0 ; ,7 L. J. O. B. 350 ; 76 R. R. agt, dat. Fmt. 
?TJ" (1 V - todmaktuboUwt Trwualiantv [1919J A, C. *03 (description of agent 
as charterer ” not enough). ^ 

/■errand v. Buchtffiktm (1858) 4 C. B. N. S. 710, 717 ; »7 L. J. P. C. 30a. 
guran/ v. Aa ttrtf & C* ftooo] 1Q.B. 629 ; 69 L. J. Q. B. 38a, diu.V L. Smith 
“J " revd - ry Co. v. Daml [igotj A. C. 240 70 L. J. K. B . 
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Again, in the cases to which the ruk does apply, the rights of 
both the undisclosed principal and the other contracting party are 
qualified as follows: 

The principal " rmm take the contract subject to all equities in 
the same wav as if the agent were the sole principal/'** 
Accordingly if the principal sues on the contract the other pans 
may avail himself of any defence which would base been good 
against the agent:** thus a purchaser of goods through a factor may 
set off a claim against the factor in an action by the factor’s 
principal for the price of the goods/* " Where a contract is made 
by an agent for an undisclosed principal, the principal may 
enforce performance of it, subject to this qualification, that the 
person xvho deals with the agent shall be put in the same position 
as if he had been dealing with (he real principal , and consequently 
he is to have the same right of set-off which he would have had 
against the agent And his claim to be allowed suc h scent! is not 
effectually met b\ the reply that when he dealt with the agent, he 
had the means of knowing that he wasonls an agent. The existence 
of means of knowledge is not material except as evidence of actual 
knowledge/* On the other hand this equitv against an undisclosed 
principal depends (so the House of Lords has held) on the third 
person's actual belief that he was dealing with a principal in that 
particular transaction. Mere absence of knowledge or belief 
whether the agent is dealing as an agent or on his own account is 
not enough." 

It has been said that conversely the right of the other connacting 
party to hold the principal liable is subjec t to the qualification that 
the state of the account between the principal and the agent must 
not be altered to the prejudice of the principal. Hut this doctrine 
has been disapproved bv the Court of Appeal as going too far. The 
principal is discharged as against the other party by pas meat to 
his own agent only if that party has by his conduct led t he principal 
to believe that he has settled with the agent, or, perhaps if the 

M Story on Agency, § 420 : Parke fi to the umr effre \ in Bukhttm v. Draft* 1841) 

0 M, & W. at 98 ; fio R. R. 689. fSee p. 82.) 

If the agent mes in hi* own name the other party rarrnoi *et off a deb* due from the 
principal whom lie has in the meantime discovered, there being on mutual debt 
within the statute of set-off : Itberg v. Bouden \ 1853) fi lix. 85a ; 22 L. J- Ex. 323. 
Under the Judicature Acts, however, hr ran make the principal a party to the action 
by counter-claim and have the whole matter disposed of. 

M Goorgt v. Clagttt <1797) 7 T, R. 359 ; 4 R K> 46a ; .Vtw v. Bond (1833) 5 B. St. Ad. 
389, 393 ; 39 R. R. 511, 315. Per Cur., Ithrrg v. Bowdm, 8 Eat. at 859 It doe* 
not matter whether the factor is or » not actually authorized by his principal to 
sell in his own name without disclosing the agency ; Ex part* Dixon (1876) 4 Ch. Div, 
133 , 46LJ.Hk. 20 ; nor what restrictions may, as between himself and the principal, 
be imposed on him as to the price be ta to sell at : Staomu v, IhJUr { 1883) 25 Ch. Div. 3 1 . 

* • Per Wilks J, Dreuer v. Norwood (1863) 14 C. B. N. S, 374, 588 ; 32 L J. C, P. 201 . 

203. The reversal of this case in the Ex* Ch. 17 C. B. N. 8. 466 ; ^4 L. J. C. P. 48, 
does not affect this statement of the general law , Ihc principle u not confined to 
the sale of goods, Montagu v. Forwood [1893] 7 Cl- B. 350, C. A, 

41 Bonut v. Imperial Ottoman Bank (1873) L, R. 9 C. P. 38 ; 43 L I. C. P. 3. 

• 1 Qufa v. BsheUy (1887) ta App. Ca. 271 ; 56 L. J. O. B. 505. It is useless to cribdxe 

the ctedstan m England ; but see L. Q. K. iii. 330. (American law is apparently 
to the same effect as Ceokt'i case : VViJItston, Contracts, 859.] 
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principal has in good faith paid the agent at a time when the other 
party still gave credit to the agent alone, and would naturally, from 
*omc peculiar character of the business or otherwise, be supposed 
by the principal to do so/ a 

Again, the other party may choose 10 give credit to the agent 
exclusively after discovering the principal, and in that case he 
cannot alterwards hold the principal liable; and statements or con- 
duct of the pam which lead the principal to believe that the agent 
onlv will be held liable, and on the faith of which the principal 
acts, will have the same result / 8 And though the parts may elect 
to sm* the principal, yet he must make such election within a 
reasonable time alter discovering him .* 4 When it is said that he 
lias a righr of election, this means that he may sue either the 
prim ipal or the agent, or may commence proceedings against both, 
hut max only sue one ol them to judgment; and a judgment 
obtained against one. though unsatisfied, is a bar to an action 
against the other. Such is the rule as to principal and agent in 
geneial, and iheic is no exception in the case of a shipowner and 
Ireigluer/ 

The meie comment eincnt of pioceedings against the agent or 
his estate uftei the punt ipal is distoxered, although it mav possibly 
Ik- evidence of an election to chaige the agent onlx. does not 
amount to an election in point ol law .* 1 

5?. We have now to jxnnt nut the icsulis xslnch follow when a 
man piolesses to make a tonuact as agent, but is in truth not an 
agent, that is, has no lesjxinsiblc principal. 

We max put out of tonsideiation all cases in which the professed 
agent is on the lace ol the contract personalis bound as well as his 
pi c( ended print ipal : lot his ow n coiuiact cannot lx* the less valid 
because* the tontiact he professed at the same time to make foi 
anot I k- 1 has no died But when the contract is not bx its form or 
otherwise* such as would of itself make the professed agent a party 
to it theie ate several distinctions to be obseived. 

First, let us take the cases where a principal is named. The 
other party ftrimu lane enters into the contract on the faith of that 
principal’s credit. Bui credit cannot be presumed to be given 
except to a paity who is capable of being Iwmnd bv the contract: 
hence it is material whether the alleged principal is one who might 
authorize or ratify the tontiact, but d<x*s not, or is one who could 
not possibly do so. 




§ < 

•1 


irmnr v. II ah on « 1 8Jk) -y Q. B. l)i\ 414 , 40 I.. J. Q,. B. 531, which set? ms on this 

r m in miner ihr auihonl> of arrmfronc v. Si&kcs (1872^ L. R, 7 Q. B. 508 : 41 
F Q. B. U3. to lhai t»l a drci$icm on peculiar facts. 

Story on Agency, $4 270, 288, 391 ; HorxfaU v. Famttrrm /1830! 10 B. & G. 755 ; 
u 1 f . r . t )r f nc *P** » not duchanrrd unlras hr has actually dealt with the agent on 
the faith of the other party's conduct so as 10 change his position : Wyali v Hertford 
(1802) 3 East, 147. 

Smttkurst v . Ahkkdi (1850) 1 E. & E. 6aa ; 28 L.J. Q,.B. 241 ; 117 R. R. 374 - 
fi ” 3 H; & a 977, 983 ; 34 L-i- E** 173 : «p l. r. 6 c.p. 499. 
Curns v. mUuwmrn (1874) L, R. 10 Q, B, 57 ; 44 L, J, Q/B. 117. 
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<l The more frequent case is where the party named as principal 
is one who might be responsible. 

It is settled law that there, subject to the qualifications which 
will appeal, the pietended agent has not cither the rights or the 
liabilities of a principal on the contract. 

First, as to his rights In Bukeiton Burrell" the plaintiff had 
signed a memorandum of puuhase at an auction as agent for a 
named pnncipal Afterwards he sued in >m own name to moves 
the deposit then paid fiom the auctioned, and offered cndcnct 
that he was really t principal in the tiansaction But he was non 
suited at the trial, and this was upheld b\ the full Court Laird 
Ellenboiough ( | said Whcic a man assigns to himself the 
charauci of agent to anothei whom he names 1 am not aware that 
the law will pci nut him toshih his situation and to dec lair himself 
the principal, and the other to lie a nine creature of soaw He 
held that a man who has dealt with anothei as agent 41 is not at 
hbem to ictiact that charactci aithout notnt and to Turn tound 
and sue in the thaiactci of puiuipal and that in this case the 
plaintiff had misled the defendam and was bound to undeceive 
him befoie bringing an action 1 his leases it doubtful what would 
have been the precise effect of the plaintiff giving notice of his real 
position fiefore smug but the modem cases set m to show that it 
would onU have put the defendant to his election to treat the 
contract as a subsisting contract between himself and the plaintiff 
or to repudiate it .tonu " 

Ihedcxtiuw undci consideration was funhci defined in Ra\rttt 
v Grote c Ificic the plaintiff sued to tuovu a balance due upon 
the sale tn him to the defendants of a quantitv of soda ash auord 
ing to a bought tunc in this form I have tins da\ bought foi 
you the following goods nom / e / Johnson v> tons soda ash, 
J H Rauitr It w is piovcd that the plaintiff v\as the real 
owner of the goods, and ty tons out of tin v> had been delivered 
to the defendants and accepted bv them at a tmu when there was 
strong evidence to show that thev ktuw the plaintiff to be the real 
principal I he law w ? as stated as follows ' s 

In mans cases f tic where the contract is whollv unperformed] such 
as for mstancr the case of contracts in winch the skill or solvency of 
the person who is named as the principal may reasonably be considered 
as a material ingredient in the contract, it is clear that the agent cannot 
then shew himself to be the real principal and sue in his own name, and 
perhips it inav be fairly urged that this, in all executory contract*, if 

1B16) y M & S 386 
•* If for a named and responsible principal 

** hflhwe % v Lord Gvndyr ( 1 826-0) 1 Sun. 63 , 1 Rim. AM 83 , pR R 146, m which 
Bukaton v BwreU was not cited, can be supported, if at ail, only on the ground 
that the farts brought the case within (hr principle of Reyna v. Grots <«ee next 
paragraph) The judgment* cannot be regarded a* good Jaw, nor can any reason 
be maid for a chflferencr between common law and equity on the point 
(1646) 15 M A W. 359 , 16 L J. Ex 79 , 71 R R 700 
’ 1 Per Cur 1 5 M AW at 363 , and ace the remark* on Bkksrtm v BwrtU, nd fin 



CAPACITY OF PARTIES 


87 

wholly unperformed, or if partly performed without the knowledge of 
who it the real principal, may be the general rule." 

‘ But here pan performance had been accepted by the defendants 
with full knowledge that the plaintiff was the real principal, and it 
was therefore considered that the plaintiff was entitled to recover. 

Next, as to the pretended agent's liability. It was at one time 
thought that an agent for a named principal who turned out to 
liase no authority might be sued as a piincipal on the contract.” 

But it has been determined that he is not liable on the contract 
itself.” He is liable, howesei, on an implied warranty of his 
auihotits to bind his principal. This was decided in Collen v. 
II tight,'* and is now finalh established b) the authority of the 
House of Lords.” In the tare case of a person purporting to con- 
tract as agent foi a named piincipal, and at the same time evpresslv 
disclaiming am picsem aut hoi its, the implied warranty is 
excluded, for the othci party does not rely on the existence of 
authonts and is not misled, but is content to take the chance of 
unification loi what it mas be worth” The pietended agent is 
also generally liable to an action in toil if he did not belies e that 
lie had authorits The liability on implied ssarrants is not affected 
by the sup|>osed agent's good faith is here lie does so believe, and it 
is now decided that the rule applies (sen wheic a leal authorits has 
been detei mined, unknow n 10 the agent, bs the death or lunacs of 
the* principal ” 

tip Pothin, Obi $ 7', 

'* lawn v Ji'ithohm 1832 *8 B *>n i , ji I ) Q B pi 

** 1857/ 7 1 - R B (mi , jo I | Qfl 11; in K <Ji 8 E & B *>47 , 3 ) L JQ B. 

j i|, iiu R R twu 

" Htchardiun \ H'i Uiam^on 1U71 L R O Q, H -7b. |o L | Q. B >4*» ■* ^ hrm 

(rolawal Hank vf tujtralaua ilHw* L R j P l J4, ji , Scarin' \ Bank oj England 

|if|Oj) \ C ti> , I, J Ch But th^ representation of thr agent that he 

has am burns must be a iepT evolution of matter of lart and not of lass Brattu 

\. ImtJ JJwrj 18721 L R - v h 777 f 7 1 1 1 . 102 , j t I J Ch 804 , 44 ib 20 , 

HWi v Proper i 18731 1 K 8 ( P 42- 417 f- 1 - J C P 1 29 \nd the rule 

cannot be applied to make a public srnam at tmsj on behalf of the Clown personally 
liable , Dunn \ MatOimali (1897] 1 M H 3-, 3 , !»•> I J <.£ B 420, C A. As to 

the measure of damages, Virw<m 1 \ Vakb* 1837 - K ck B V*B . 26 I. J Q B. 

i<>3 , no R. R 740 . Speddmg s \c*u 1 l W>** L R 4 C P 2 1 * , 48 U | C. P. 

] , Godwin \ hr, mi 11 18701 L R C P jQi , I. J, C P. ui , Xot perk 

Panmurt 188; j 4 Ch 1 ) 470 I he ml e in ColLm \ M’nght is not confined to 
< ases where the assumed a ui hunts is to enter into a contract . Starkey Bank of 
England, in C A. nmn On <r \. Bank England (1902] 1 Ch at ini See. further. 
Wmwoi 6 T I# \ He dm Aktulaiaget ,\ardstjrman [1905] V C 402 ; 74 L. J. P. C. 96, 
whirr an attempt 10 extend thr rule in an aifent’s report to his own principal failed , 
an erroneous report a» 10 the othr parry \ intentions mas be a breach of duty, but 
it is not a warranty [The scientific basis of the doctrine of implied warranty has been 
disputed ; the sanant uews are discussed in Winfield, Province of Tort, 177 — 178.) 
1 Halbot v. 1 m [1901] 1 Cli. 344 , 70 L J Ch 125 It would seetn arguable that m 
such a case there is nothing t apablc of ratification. 

7 1 RawUU v. Tranm (1856* 18 C. B. 7O6 , 2% L J. C P. 307 ; 107 R. R. 316. The mam 
object of establishing the liability rx contractu was to have a remedy against executors. 
For a somewhat similar doctrine applied to the contract to marry, see Mdhtaid 
Ltultwood (1850) 5 Ex. 775 , 20 L. J Ex a , fla R. R. 871 , and IPdtf Hams 
^049) 7 C. B. 999 , 18 l*. j. C. P. 397 ; 78 R. R. 899. Here, however, there is not 
property a warranty, for the promisor’s undertaking that be is legally capable of 
marrying the promisee is a term in the principal contract itself SeeCliap.VlI.a/jEn. 
r «W v * Tty**** [1910] 1 K. B. 215 ; 79 L.J. K* B. ao8, C. A, This overrules Smoot 
v * ( l B* 3 ) 10 M. k W, i ; 6a R. R. 510, at any rate as a general authority 
and other cases which followed it, such as Saltan v. Mew Beestan QcU Co. [1900] 

» CSh. 43 ; 69 L, J. Cb. ao. 
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b. The rules lost stated are applicable only where the alleged 
principal was ascertained and existing at the time the contract was 
made, and might have been in fact principal. 

Here the doctrine of ratification is important. When a principal 
is named or described, but is not capable of amhon/ing the 
contrau so as to lx* bound b> it at the time, there can be no 
binding ratification- for ratification must lx* b) an existing 
j>eisou on whose behalf a comract might have I wen made at the 
time/’** 

Thete fall under this head contracts entered into b\ professed 
agents on behalf of whollv fictitious ]xnv>ns. oi uncertain persons 
or sets of persons with whom no contract tan lx* made by the 
description given, pcivms in existence hut incapable ol contract 
mg, and lastlv twhuh is in piactue the mosi imjxmam case) 
proposed companies whit (1 have not vei acc| lined a legal evistence 
Now when a pmuipal is named who might have authorised t hr 
contract, time is at the time of tire contract a jmssihiinv of his 
being bound In suhsrtjUfiit ratification But when the alleged 
priruipil could not have authon/ed (hr conn an. then it is plain 
from the beginning that the comm r can have no o|k*i ahon at all 
unless it binds the piofessed agent It is consnued accoidingh 
ul to r/icxgn ntUal tnuim />/ *.///, and he is held to 1 n< contracted 
in jieison * I his principle has been earned so tu» fhar in a case 
where certain persons, churchwardens and ovristeis of a parish, 
i ovcnantecl “ for the insehes and ioi ilun Miccevsois < huic hwardens 
and over sens of the parish/ and then was an express pmv isorhat 
the covenanr should not bind r lit covenantors prisunalh. but was 
intended to bind the chuichuaidc ns and ovc rstc is of the palish foi 
the time being as sue ft < huic fiwaidens, ,vc but not otherw iv*. it 
was held that since the funds of dir parish could not !w (round b\ 
the lnstnunen* in the mannei intended, the effect of the proviso 
was to make no one liable on the covenant at all. and therefore the 
proviso was repugnant and void, and the covenantor's were 
personally liable ** 

' 1 Per VViUr* | and Bslr* f Kflntr \ Baxter iH6b L R J (’ P 174, 183 , 3U 
I. J. C. P. 04 , Scot: 1 Lmd than - 1^7’ L R 4 C P ass, 267 , 36 I. J C V 
jbi When ratification w admitted, thr original rmitrai t h imputed b> a fiction 
oflav, to I hr person ratifwng , and thr fi< turn n not allowed in Ik- extended brytmd 
the bounds of possibility 

Ktlna v. BaxUr t if566. L. R 4 C P 174, and anihnotirs therr inferred to ; Sait y 
Lord Ebury 1 18671 ib 2%*; Empttw hn%int«rw% Ca t ititto' l(» (Ih. lh\ 1*3, 
overruling Sfiitlrr \ Paris Skatv jg Rtnk Pa. v 1 B7B 7 Gh, I) 368 Companies have 
been held in equity to lx- lxmnd ti> thr agreements i>f their promoters, but on 
grounds independent iX tontran At tion upon such an agreement by the company, 
under the mistaken befiel that it is binding, cannot be treated ai rvidene* of a 
new agreement ; He orthwnberland Atom# Hotrl Co. 33 Oh. Div tb „ 54 

L. I 777 

Kelner v BaxUr i iftfifn I. R 1 C V. at tBj, 183. 

** FwwmusU v Coomber 1843; 5 M A (ir 736 : n I. J C P. srt>5 ; 63 R. R 433 ; 
foflowtd in a similar case of covenant ** as trustees,” WatimR v. Lewis [191 1] 1 
Ch. 414 , 80 L. J, Oh. 244. But the doctrine w ill certainly never be extended (nee 
Williams v, Hathaway ( 187 7; ft ( Ji, D. 544) ; and qu whether it would apply to 
an instrument not under seal. It is clearly competent to the parties to such an 
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Accordingly the proper course for the other contracting part) 1$ to 
sue the agent as principal on the contract itself, and he need not 
resort to the doctrine ol implied warranty/" And as the agent can 
be sued, so it is apprehended that, in the absence of fraud, he might 
sue on the contract in his own name 

A slight h dillerent cast is whcie a man piofcsses to contract as 
agent, but without naming his pimapa) He is then (as said abo\e> 
prima faut |>erv)nall\ liable m lus chauctci of agent But even if 
the conn act is so turned as to exclude thai h.ibilitv unci therefore 
ail) com lame light to sue;, he is not piet hided fiom shove mg tliat 
he himstli is rite pmuipal and suing in that chaiactci I his was 
decided in Schmaltz \ firry M l he action was on a charter parts 
The chant i-partv in tetms stated that u was made bv Schmaltz < 
Co (the name mulct which the pLuntdi tuded) as agents for the 
ficighms it then stated the terms of the conti act and concluded 
111 these woids l Ins elurtet he mg concluded on Ik half of 
mother parts it is agieed that all lcsponstbilitv on the part of G 
Schmaltz ^ Co shall cease as soon as tlu* cargo is shipped " This 
clause was not lefcncd to m the declaration not was the charactet 
of the plaintiff as agent mentioned, but he was ticated as puncipal 
in the conn act \t the tnal it was proved that the plaintiff was in 
| omt ol lact the lietghlci Befoie the (mm in banc Ricknton \ 
Ru)itll and Rayttn v Gruff* wcu it lied on lor the defence but it 
was jmimcd out that m those 1 cases the agent named a principal on 
the faith ol whose (Kisonal ciedit the other parts might have mcanr 
10 cornua Here the nanus oi the supjx sed fieightns not being 
insetted no inducement to c me 1 into the conflict fiom the sup- 
]iost*d solvencv ol the freightcis {coulcP he sut mist'd The 

plaintiff might eontiact as agent foi the finghtu w hoev ei that 
freighter might turn out to be and might still adopt that character 
ol heighten himself it he chose * Vnd comcisc 1 \ a man who has 
connacted in this form mav nevertheless be sued on the contract as 
Ins own undisclosed pnncipjl, if the oihei pait> can show that he 
is in truth the principal but not otherwise * In the same manner 
u is open to one of several pcisons with whom a conn act was 

ummineiit to utukr its operation as a contract conditional on any event tho. 
please and in *u<h a <osr as this wh\ mas dies not asrree that nobody shall hr 
bound if the principal cannot ? In Af/w \ Barter oral mdencr was oflrred 
that suth was the intention but was rejected as ro*urar\ to the terms of th** 
wrumg sued upon 

** A dner \ Baxter, note 41 Gp West London ierrnmercuU Bank \ KtUem (1884) 1 . 
B D ny7, where a bill was accepted b> dim tow on behalf ol a tompam which 
bad no power *o at cent bills , the habilm was pul on the ground of deceit in 
J3 Q. B Div. 4bo * sjh J Q. B H4S ( I* or American law p w v\iUmon > Contract 
* 7 **, aBa, 40 ) J 

44 (iBs*) ib Q, B 655 (the statement o( the facts is taken from the judgment of th«* 
Court, p 658) , 20 I, J Q B jaB , Oj R K O51 
** See pp B<> -87 

* # at ^ * biter CA3r m lhc * xchequer Chamber {Charman v Brand 

(1071) L R 6 Q B 720 » 40 L J Q. B 31a) there are some expressions not 

very consistent with this, but they were bv no means necessary for the decision 
Moreover Schmaltz v. Army was not cited 

* v * 3 **** CiBsa) 7 E*. 38a , at L J Ex 137 ; 86 R. R 609 
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nominally made to show that he alone was the teal puna pal, and 
to sue alone upon the contract acxordmgh.** 


S. — AvtUtoU) Pmi 

NATURE OT CORPORA IT BOOHS 

In a complex state ot ovdi/unon. such «ts that of (he Roman 
Fmpue, 01 still tuoie of the modern Western nations, it constantly 
happens that legal tiansactions hast to he undertaken, Tights 
acquired and exercised and duties miuned b\ or on hehali of 
persons who aie fui the tunc being c harged with offices of a public 
nature imolung the tenuu and administiation of piopcuv foi 
public purposes or mreiested in cam mg out a common enterprise 
or object T his enterpusc oi object mas 01 mas not be of a kind 
likely to Ik* wuikcdout within a definite tune and ina\ ni max not 
furthei involve puiposcs and intetests of a public natuie The 
rights and duties thus created as against the woild at large are 
whollv distinct from the lights and dunes of the panic ular jiersons 
unmediatelv concerned in the uanvu tioro Those' prison* deal 
with interests bound then own though m mans cases including 
or involving them, and it is not to then peisonal responvibilitv that 
third paints dealing with them aic accustomed to look 

This distinction (the suhstmnal cluiacui of which if is 
important to bear in numb is tnnvt nit ntlv txpussed m foim bv 
the Roman invention adopted md lax gels developed in modem 
wstemsof law of n eating the collective jieisons who from tune to 
time hold such a position oi m some cases md avoiding to some 
opinions rhe piopeitv oi office ns(lf as a single md continuous 
artificial personnel* idtal subjut of legal < ipacitu s and duties It 
i'. possible to regatd the amhcial person as a kind of fictitious 
substance conceived as supporting legal attiibutcs and in fan this 
was, until latelv, the providing thcon of modern civilians on the 
( oimiunt 7,1 But it tscquailv pwsible and it seems not onlv moic 
philosophital but more business like to hold that what we ( dl the 
artificial icknntv of a <01 pout ion is within its own sphut and foi 
its own j)Ui|>oscs |ust as real is m\ or he i identitv * I he totpoia 

** Sfntrr v Cau 1870 I R , g W f» r ,b JO 1 J B i<p> 

•• Tr cvrtti <*r »trr mmol pmermt moral* tml thw Jin** ma urt rviarih import <apaut> 
to auc or be mrd in a (orporil#* nainr Germ tunilurfa Prrsan , lui tnu morale 
Kent Comm 2 , 26S, mr% ch r tmw moral j>mon * bill it Iva* not brrn genrralh 
adopted by English wmen (nor dor* it appear xo lutsr gained turrriwy in Vttirnciri 
law see Morawrt/, Corporation* $ 1] Obsrrvr dial the Lnghsh term “ artificial * 
u not thr same a* “ 61 unmis * 

* # Set l W Maitland * Introduction to Gierke % Polmia! Ihrorir* of the Middle Agr 
Gamlmrigr iqoq , further reference* there, at p xx\i, and thr late Prof R SaJriJIr? 
"De U penonahl^ jundiqur ,T Pant, 1910 ( V retrnt valuable bibliography ol 

thr topic u gnen in Dr Halit* 1 studs on Corporate Personality 24 7 

The Irarnrd author examine* thr various Continental throne* J 
•* 41 A corporation » a legal persona iu*t a* much a* an indmduaJ " jper Cave J 
Re Sk*$tid, &e ButUing Socy $ 88 q) 22 Q 8 D at 476 In the United States 
a corporation duly created by the law* of any State u treated a* a person dwelling 
jo, and therefore a citizen of, that State within the meaning of the cottuitutiooal 
provision which enable* the Federal court* to entertain vuits between uttsena of 
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tion becomes, within the limits assigned to its existence, " a body 
distinct from the members composing it, and having rights and 
obligations distinct from those of its members.” This is often 
called a fiction: but it represents a class of facts not confined to 
legal use or legal purposes. In the case of an ordinary partnership 
the firm is treated by met cant ile usage as an artificial person, 
though not recognized as such by English law; and other voluntary 
and unincorporated associations arc constantly treated as artificial 
persons in the language and transactions of everyday life. An even 
more remarkable instance is furnished by the artificial personality 
which is ascribed to the public journals by literary custom or 
etiquette, and is so familiar in writing and conversation that its 
curiosity most commonly escapes attention. The existence of these 
artificial persons by private convention, if we mav so call them, 
show's that, if indeed there be anv fiction in the matter, it is not 
su|>eifluous or arbitrary.” 

In the Common I -iw no speculative opinion on the subject has 
been dehnitelv adopted.” though it seems likelv that onlv Coke’s 
■ncapatitv for grasping .ui\ general theory, good or bad, saved us 
from what is now known as ihe "fiction theory” among 
Continental publicists.” 

In oui authorities and practice the nocessan marks of legal 
corporate existence are a recognized collective name (which 
however need not be expressly conferred at the outset), and 
capacitv to sue, be sued, and do other acts in the law, in that name.” 

Perpetual succession, that is, the existence of a bodv independent 
of the natural life of anv one or more memlxrrs. and a common seal 
to authenticate the corjxirate acts, ate consequences or incidents of 
in< m jxnat ion rather than primary constituents. A corporation 

different States. See Marshall \ Bahmare and Ohio Rtnlr Co 16 Howard, 

'414 But it 11 not a citizen lor all purposes, nor rnutled to alt the constitutional 
lnimututirv ol individuals : Blake v. McCMisn 17J l'. S. 239; (hunt Inset. 

O v *>5 7 ; Berea College v. kmlurkr iicgiM, 211 L. S. 45- In 

Cirrman> the State, as an owner of property, is specially personified as 4 ‘ the Fisc,° 
ahrr Homan pmnimt, and lias not onlv the rights hut the liabilities of any private 
owner, arc L. O R. xxm. 13 

11 M 'fhc orthodox doc tr me ot the (hmmon Law, whidi recognizes only individuals and 
corporations as entitle, undoubtedly lain far liehind the ordinary conceptions of 
lavmrn * k Han. l«aw Kr\ w 311. The ingenious Dr. Baty, mart nto, admits 
the realm*, hut denies it a personal nr legal character ; Harv. Law. Res-, xxxiii, 

iVl- 

** linblies gives an admirable exposition of the purely individualist view in the 
16th chapter of his Lr\iiithan, but «>f mine without regard to authority. A* to 
the authorities, arr discussion bv the present writer in Essays in the Law. 1923, 
p. 1 5 » , also in L. Q. R. xxvn, 319 

• 4 Hie slight reference to Roman law m the Sutton's Hospital case, 10 Co. Rep. at fo. 29^, 
suggests that, if anv theory had been formulated, it would have been the then 
received one of the civilians. The case itself is incompatible with one logical 
consequence of the fiction theory, that a roiporation has only such powers as are 
expressly conferred upon it. 

** It seems, however, that a statutory bodv may have all this conferred on it without 
being a corporation if there does not appear a manifest intent to incorporate. 
See the judgment of Atkin L.J. in Mackmiu*Kmmdy v. Avr Council [1927] 2 K. B. 
V 7 > 534 i 96 L.J. K. B. 1 145, wherr the action was held not maintainable for 
other reasons. Having regard to the frequency of inartificial drafting in recent 
statutes, this appears, with all respect, to be a dangerous piece of subdlty. 
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legally qualified to act as such can exist only with the sanction of 
the State, which mav be expired in England by a royal charter** 
or by statute. The statuton sanction may take the fonn — as tn the 
familiar case of the Comjianics Aus — of authorizing persons who 
are so minded to constitute themselves into uirpoiariom by 
fulfilling specified geneial conditions. In this class of cases, at any 
rate, it would seem that the operative registration 01 othei 
appointed foimatiiv, is not piopcilv consicleiecl as involving fiction 
of any kind, but is the othual mognttion and icgulation of sub 
stantial matteis of fact With us the offic lal sanction is a matter of 
proceduie and public convenience In the Roman lave ot the 
Empire it was an alienee to fotm am kind ot association without 
public authoutv, thus the eailv Chustian chuuhes uric e\jH>\ed to 
penalties by thcmeie fad of being lolhgm illiata *’ 1 his pnmiple 
has laigeh survived in the modem public law of the Comment; 
onlv thetaimesi signs ot am attempt to imitate itouot m outs’' 
The holcleis ot ecclesiasucal benefices and dignities aic said, In 
an analogs v*huh is of no gnat anucpntv to Ik <nt|>oiauom 
sole ' Iattlt 01 no useful i exult semis to In attained, foi the 
atleged coipoiatt character of a paisou does not pit vent the fiee 
hold of the chinch ft out being in ahevaxuc when he dies though a 
gram to an existing parson and his sumwois iseflcctual Bv a still 
inert doubtful extension ot tin analogs the ( town is said to be a 
corporation sole/* and the same description has been applied bv 
statute to the hold* is of a ctiiain number of public offices . 1 some 
times for speuallv limited pm [ roses with irsulting complications or 
anomalies 3 Ont istempud to suv ot < or jxh ations yjfi* as medieval 
schoolmen said ot the angels that tlnv do not lot m a sjmcics but 
everv one is a S[h*i its hv itself It mav Ik miIIiciuu to observe, so 
far as the pi i net pie is conccnud that toi mam centuries the 
Vatican and its contents to s.i\ nothing of the spnmnl jmiwcis 
and othei temjxMul jxismssioiis ol the llolv Sec have been held 
under an absolutelv unique svstem ot succession, but it lias nrvci 
occurred to anv one to call the Pojx a coipoiaticm sole At any 
rate, the persons whom we have to call cotfxirations sole in England 
can do verv little in then corporate capacitv, and in parnculai 

* f fir wan* of ihn Inn in \yr mpplir I m * rtnr { Ahrn i>% thr lu non of a Imt grant 
BWk.it t x>rnxn i 4;; St r ibr vdinlc chapter Hook 1, r ti id lot a literal's 
exposition of the (amnion I -aw d<w trim 11 Moot! tn ihr Liter pail of the 
iHth * rntury Hr hkem thi omunudw rxistmcr <»l 1 * <r»rj w>r aIk j<n in that ot the 
m rr [ hamn 

* T [l hr wholr topir ha* mend* iw m considered in Vli I* W Dull h lYrsonahw 11* 
Roman Private l^sivv tc*j8* Se< especially ih n and pp 174 \tq j 
i# It 1* wid to be an oflerar lo ‘ aMtimr t« At t ai it apoianoti but thn 1# far *hor t 
of the Roman prohibition 

* f Thr thr<*v of thr King** “ body politic M ts given at some length in Plowd 21 ) I* 
would seem to have been a fashionable novelty at the time 
1 Set F. VS Maitland, The Corporation Sole, 1, R xvi, 345 , fhr Crown as 
Corporation. s b xvn, 131 Ine notion of a corporation sole appears to date onh 
from the t6th century M to the Poatmaster-CJetirral, nee per Mathew L J 
Bmttbndg* v tmasUfCenttal {ujohl 1 K B at 103 
* See pp. 8a — 8i 
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cannot bind or even benefit their official successors by contract, 
except in one or two peculiar cases; 3 [but the benefit of such a con- 
tract will pass to the corporator's personal representative 4 unless 
there is a special custom to the contrary/ The Law of Property 
Act. 19*5, pros ides that a contract made with a corporation sole 
while the office is vacant shall, on tin tilling of the vacancy, be 
deemed 10 take effect as it the \acancy had been filled before the 
contract was marie and the successor may accept or disclaim the 
conn ait 4 }. Some extieme theorists have ictuscd to see more in any 
cot porat ion than a devic c of procedure : in the case of a corporation 
sole there is ieall) nothing else to see We theiefoie have nothing 
to learn in that quarter for the put |>oses of this work, and we mav 
practical^ confine mu .mention to corporations aggregate. 

We have to asceitam what contracts coiporatc bodies can make, 
and how thev aie to I >e made, i he second ol these* questions is 
reserved lor the following chaptei on the Form of Contracts. The 
first cannot be aclcquatclv tieated except in connection with a 
wulei view ol the capacities, jioucis, and liabilities of corporations 
in genei a 1 


mins 01 (OKPOKvn cvpvcm 

1 he capacities of coronations aic limited 

(i) Bv natuial }>ossit>ilit \ . 1 c . bv the fact that ihev aie aitihcial 
and not natuial [K-rvins 

(ii) Bv legal possibility t r.. bv the* lestnc lions which the power 
creating a toi|»oi«iiinn mav iui|>ose on the legal existence and action 
of its creature . 

Fitst, of the limits set to the jxiweis and liabilities ol < orj>oratiom 
b> the mere fact that thev ate not natuial jieisons. 

The icqtiimiieni of a common seal (of which elsewhere) is some- 
times said 10 spiing from the artificial natuie of .1 corjxiration. 
The fact that it is not known m Scotland is. however, enough to 
show that it is a meie jx>siti\e mlc of English law. The correct 
and (ompiehensive piojx)sition is that a corporation can do no 
executive act except bv an agent; and a coijrorate seal is only one 
wav ol showing that the prison entrusted with it is an authorised 


4 Generali) " bishop*. deans, par^om. vicars, and the like cannot take obligation to 
them and (heir suc<rssors, but it will go 10 thr executors." Anmdd's tau % Hob 
t>4 ; 20 E. IV 4, pi 7 . Howirt \ Knight , 1B49) 14 Q. B. 340 ; 19 L. J, Q. B. 3 , 
tto R. R 461 M Regularlv no chattel can go in succession in a case of a sole 
corporation ” Co. Ijit. 4b h t H was otherwise in Ihe case of the head of a religious 
House, as lie could not make a will Ro. Abr 1.515. See the old authorities summed 
up in Blarkst. Comm. u T 431 433, who attempts to find reasons. A curious 

modem case where a fund of stock was rated in certain rectors and their successors 
by a private Act is Power v. Banks fipoij a C-h. 4B7 ; 70 L. J. Ch. 700. In truth, 
as Frof. ;. C. Gray said (The Nature and Sources of the Law, 1909, § 135), a 
corporation sole " u simply a series of natural persons, some of whose rights are 
different and devolve in a different way from those of natural persons in general.** 
* r/lmlM u J. .. a n 


* v. Knight (1B49) 14 6. B. 240.) 

Bpd w Wi{fm 4 (1593) Cro. Elii. 464.) 
[15 & tb Goo, 5, c« do, ». 180 (3b] 



94 PRINCIPLE# O* CONTRACT 

agent of ihc corporate bod). 1 We .say that executive acts of a 
corporation must be clone by an agent. It docs not seem necessary 
or plausible to extend the proposition to deliberate acts and reso- 
lutions. When, tor example, the assembled Feltons ol a College 
resolve to giant a lease ol ceitain college land, their resolution, 
whethei unanimous or bv the statutable majoruv. would seem to 
be the act not of agents but of the college itsell. Foi il the Fellows 
voting axe agents, who auihou/ed iliem.aiul uhenr But when they 
proceed to oidei the affixing ot the College seal to the lease, then 
the othcer ot the College u ho is directed to affix it is an appointed 
agent, uhethei he is htmseli a inemlKT ol the governing laxly ot 
not. Fheie heem also to be cases in w hie li the pnmanrm auihomv 
of the head or othci acting uiembci ot a cotpoiauon is derived 
not from am authoiitv sjKTifuallv tonienod on him. but bom tin 
original constitution ol the coi[N)i anon line hovsruT, the con 
ception of an implied agenev is lonvenient and ianlv applicable 
Indeed, the C ommon I au dew ti me ot age tu \ is so is ule ami flexible 
that we piactualh tend to irgaid all aits whatevei done in the 
name ot a coijw>i,uinn as denied limn souu authoiitv. geneial oi 
spc» tal. vested in the naruial jH'rsons b\ whom ihev au done Fhiv 
mav not lx* a stiuilv conect view*, but it lias Ltigelv saved us from 
the speculative questions vs Inch have vexed ( anil me ntal jui ists cvei 
since the thirtet nth cumin, and ptob.iblv alv> fioni much mou 
serious enois 

A corporauon ibviouslv cannot be subjected to death, ioijxmmI 
punishment, or impi isonmem, though u ian be lined* ot made to 
pav damages as casils as a naruial jXTson Vttoidinglv a limned 
companv cannot be committed foi tiul on an indictment * Fur 
ther, it is undri stood that a < oi [xnation is in< tpahleof (oinnmtmg 
the giavei kinds of nunc, such is mason felons, jierjurv. oi 
offences against the pcivnn, l# as vsell as of bung punished foi tliern 

7 [It » bv no means ffrtun * briber thr trqutrrutrnw of a wal i* a formal or a material 
rratnition The fourta iuvr nr\rr dntded tthirh i* thr t urrrci wrw ami there is 
a conflict of opinion upon thus not i»nlv m vparaic * .1*0 but r\m in thr *rlf-*an»r 
judgments ihr c ase* »rr notrd in Salroomi & VS infold Contracts, 4H4 48b, 
vvjirrc tiie prat oral rorarqurrwr* of thr thffrrriw e Ix-iwern thr two virwi air pointed 
oul, and ic is added chat rhr difhruturs of thr situation arr Irwnrd bs dir liberal 
exceptions to thr rule that a sr&l is nremsan ] 

* E g » for co-ntrmpt R \ J (, Hammond & (jt fi<|l.|j i K H 6Mf»6 81 L J K B 

1221 objrr bom as to form of rulr nut mrnulrd [ Chough manslaughter is hoablr 

a corporation cannot \*c mdutrej for 11 R Cory Bros [0)27) l K. B. fllt> , qh 
L. J. K. B. 761 ) As to dir rnforcrincnt of a writ ol mandnnw« addressed to a 
corporate hod}, R v Poplar Borough (ounsii No 2‘ [ 1 u«r; J 1 K H <> r , ; <|i 
L. J. K. B. 174, <’ A 

• JR. v. Doily Aftrvor Anorpapert [1909 J a K B. , 01 L. J K.B 71a, 0 . C. A Thr 
Cnmmal Juatirr Act, 1905, does not increase thr substantive liability of corpora- 
tions /?. v. Cor? Brut & C* [1997] 1 K. B. 810 , 96 L. J. K. B. 761. 

*• R*g. V. 0 . A of htg Rf Cc \ 1846) 9 Q, B. 326 l th I~J. M. C, 16 ; jp R. R 
a6a ; not, it ia said, ran it be rxcommumratrd. for it has no soul : to Go. Rep 
3a h ; thr ultimate authority for this was a decree of Innocent IV. at the Council 
of Lyons m 194s , but otherwise as to interdict . Gierke, Deutsche Gcnoasetwchafts- 
rccht, iii, 348-9 So a corporauon cannot do homage : Co. Lite b6 6. Nor can 
It he subject to the jurisdiction of a customary court whose process is exclusively 
personal ; London Joint Stock Bank v. Mayor gf London (1875) t C. P. D. l ; 4^ 

L J. C. P. 913, in C. A. chiefly on other grounds, 5 C. P. Dts . 494 ; affirmed on 
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There can be no ical authouty to commit such acts. Any or all ot 
the members or officers of a corporation who should commit acts 
of this kind (e.g., should levy war against the King) under cover of 
the corporate name and authority would be individually liable to 
the ordinan c onsequences ’ Offences, certamlv offences of com 
mission, are the offences ot individuals, not ot corporations. 
Not can a corporation undertake duties which, though it might be 
stuctly possible toi a coiporation to perform them by its officers 
or agents, arc on the whole ot a personal kind 13 On the other 
hand, it is subiect to the same liabilities as an\ other employer 
foi the acts neglects and defaults of its agents done in the course 
of then employment 1 and convnstlv n inav sue m ils corporate 
capacitv foi a libel [oi slander] icfletting on the management of its 
business 11 And the same pnntiplc is extended to make it generalh 
subjet t to all liabilities incidental to us coiporatc existence and 
acis though the lemedv mas be infoimex diluto oi evtncrimmal 
Vtr hough it cannot commit a real tnme, it ma\ be guilty as a 
Ikxh coiporatc ot commanding acts to be done to the nuisance ot 
the tominunitv at laigc.' and mav be' indicted foi a nuisance 
pioduced bv the execution of us works oi conduet of its business 
in an improper oi unauthonml manner as foi obstiucung a high 
wav oi navigable nvci 4 V corporation m a) even be liable bv 
prescription or b\ having accepted such an obligation in its 
thaiKi to lepan highwavs etc and mav l>e indictable foi not 
doing it * V coijKuauon earning on business mav likewise become 
liable to penalties imposed bv anv statute legulating that business, 
unless a connaiv intention appears from the language of the \et 
oi tin mum ot tlu case V suamship lompanv was held (on 

tiiw point in ihr House ot I»r»U, b App Ca *qi \or run it I?* a person wilfulh 
prrlemlint; to a solicitor Iau Ww<> v ( n\Ud Vr. i t Bureau (1944] 1 K B 
143 » l | h. B Hi We arc not nwarc ihat am 1; nghsh writer ha* thought 
it necrvsan, to state in mnu that a corjHtration cannot be marrintl or have am 
next <f kin I hr sdtemrril 1* to lw /on ml in Savtgnv Syst 4 239 but u in part 
ii< t quite w odd as it looks a* in Roman la* patna flouai and all the familv 
relation*! Ammg thtrrfiom might b< acquired b\ adoption 
1 Bramwrll I | f j Q U D it p ) < 11 U nor aj \tarrhalr* \ It ilhamt [iBqt] 

1 CJ B ho 1 | Q. B J) 

iS Cn P&t* Stwwura f nattily Soneft 11 ( h 1) 768 48 L J C h S 77 

11 IXflimltim, formal and material which used to Ik* t ntertatnrd on this head are no 
removed 1 vrn malicious prosecution is not now thought to l>r exception 
see C omford \ ( or hon Bunk ( 1 r»<x>] 1 Q B .2 til L J Q B 1 020 C A In the 
Middle Ages the pmohihtv of a loiporation (ommitung a delict was dis puted b\ 
thr 1 anomsts hut gem rath maintained l»> theovilums Gierke, op at 402 
11 South Hr ton CW Co v \ / Von lu«x [ t Bc>4f 1 Ci B i-y^.biLJ Q B 203 C V 
Ip df L Caterer t, lAd v D ifou [1943] KB ^>4 ] 
u nr# v G «V of Fn$> Ry <a> 184/1 q Q B t 1 V per C ur at 326 , 16 L J M G U> 

7 -f K R 262 2(xj 

** See Grant on Corporation*. 27-’, 284 , Angctl and Ames on Corporations, §5 394-7 
Wim S»uikI 1 bi4, i 473 

rharmactuXual Society v / orukm and Pro waal Suppli issoa/ihon 1880; 5 App Ca 
o->7 , see per land Blarkburn at 8bq , Interpretation Act, i88q, s a, sub-* 11) 
/W&j v Ward (190a] 2 K B 1 , 71 L J K B 656 , as to summary jurisdiction, 
£hdar df Co v L C ( Itqi-t] 3 K B 41 s » 83 U J K B 1964 As to remed) 
by injunction, A.-G v ChurrhfVs let Sasmtormm [1910] 2 Ch 401 But this does 
. to J*ialang a corporation punishable as a rogue and vagabond Hawke 
v £ Mutton & Co |iooq) 2 K. B 93 ( 78 L J. K. B. 633 A corporation cannot 
1 * ue M * cjjtnmon informer without special statutory au thorns Guardians of St 
, Leonard Shoreditch v, Franiim 11878 3 C P D 377 
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the terms of the particular statute, as it seems) to be not indictable 
under the Foreign Enlistment Act, 1819 (59 Geo. 3. c. 69), and 
therefore not entitled to refuse discovery which in the case of a 
natural person would lute exposed him to penalties undci the 
Vet ” Vs 10 the clithrukv ot imputing fraudulent intention to a 
col potation, which has Ixtii thought to lie peculiaslv great, it may 
lx? xenurked tlwt no one has evei doubted that a coronation may 
lie neheved against fiatul to tht same extent as a lutuial person. 
There is cxactlv the same difhtultv in sup(>osmg a coi|x>ratton to 
he deceived as in supposing u to decent, and it is cquallv neccs- 
san for the putpose of doing jusiui in both cases to iinpuie to the 
corporation a certain mental condition- of intention to produce a 
belief in the one case oi belie! pinduced in the othei which 111 
fact can exist onh in the individual mind of the iiieirdiet or servant 
ot the corpmate hods w ho at is tu the iransac non * I old 1 artgdak 
found no diffiodtv in quaking of two railwav companies as 
guilts of fiaud and collusion though not m an exact sense l# 
However, tht niemlnrs ol a <01 jxiiation cannot tun hs giving an 
express uuthoiuv m the name ot tin tot (mi anon nuke 11 ie\j>o!i$ 
ible, or esc qx from being indivulu.dlv responsible themselves for 
a wrongful act which though not a jx 1 villa 1 wiong is such that if 
lawful it could not have Inen a <01 potato at 1 Such is a tievpass in 
removing an olisiiucuon of an alleged high wav I 01 the light by 
which the act ha% to Ik justified is the jxisonal light to use the 
highw as, and a c 01 (Miration as sue h cannot use a high was I ikcwi&c 
it is not comjKUiii 10 the governing ImxIv or the majontv 01 even 
to the* whole or the mernbcis for the tune lieing ot a cmporation 
constituted liv a loinial act and having defined put] love's, toappio* 
pnate am pan ot the coijxnatt tunds to thru private use in a 
manner nor disiinttlv warranted bv the constitution, lot it is not 
to be supposed that ail the memhns ot ttie cm (Miration air equiva- 
lent to the (or/nniuiotj so that thev can do as thev please' with coi 
poratc projK*itv \ coronation does not exist men Is foi the sake 
of the members tm the tune being land I~mgd.de held on this 
principle that the original members ot a vktccv mcoiporaied bv 
charter, vsho had Ixmght up the shaics ot the societv bv agiccmenr 
among themselves, were bound to account to the soc lets loi the 
full value of them J1 The fallacy of the assumption that a corj>ora- 

1 * Kin# of fuc ^ IVdcox 1831' i Sim N S 301, JVi i«iLJ (h cBR,IV)R R 104. 
l * Set per I^ord BJaikbarn, \ \pp C** 1/64 A comparts mav frrl affisrirved ” 
Companies Act, 1920, • 295, sub~s ffa rr-martm*: u provision of tbr former Act*) 
11 Bras 382 , 83 R R 1 21 * 

fl Mill v Hawker 1874^ I R <> Ex *00. |i8 ♦ 4} L ,1 49 ► rw judgment on t bm 

part of thr ta*r in Ex CU 1 R 10 Ex 92 li might be, fci> statute, thr right or 
duty of a < orporauon to remove obstruction*, and the real question here was 
whether a high was board had nuch a power or duty (It is controversial whether 
a corporation ran tie made liable for a tort which is ultra mm and which it has 
expressly authorised Winfield, Text-Book of Tort, $26 J 
** Society of Practical Knowledge v Abbott (1840) a Beav 339, jfi? , 50 ft R« 288, 1/94. 
Op. Sav Syit 3 283, 333. But it may be otherwise if the corporation ha* no 
default constitution and no rule* prescribing the application of it* property Such 
casts are sometimes met with Brown s. M (1878) 9 Gh D. 78. 
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lion has no rights as against its unanimous members is easily 
exposed by putting the extreme case of the members of a corpora- 
tion being by accident reduced till there is only one left, who 
thereupon unanimously appropriates the whole corporate property 
to his own use / 1 A corporator, even if he holds all the shares, is not 
the corporation, and accordingly has no insurable interest in any 
parcel of its assets / 4 

The powers of a corporation are necessarily limited in some 
directions by the nature of things. There remains the question 
whether there arc any general rules of law limiting them farther 
and otherwise. If our law had committed itself to the doctrine that 
the personality of a corporation is a mere fiction of the so\ercign 
power, it might ha\e been held as a natural consequence that a 
corporation could in no case have any powers except such as were 
conferred on it, expresslv 01 by necessary implication, by the same 
act which created it. But this did not happen, and the judicial dis- 
cussion of the subject lias been evoked by the rapid growth of incor- 
porated commercial and industrial societies in modern times, and 
guided by icason founded not in ihe natuie of a corporation in 
itself, but in the need for safeguarding the interests partly of the 
individual nicmbcis of companies, regarded as substantially part- 
ners in a joint undertaking, and partly of outside creditors dealing 
on the faith of appaicntlv aui homed acts and promises of their 
with companies, and looking to their corjxirate funds and credit, 
directors or agents. These two classes of uitei ests arc to some 
extent opposed, and the law has not reached the fairly settled con- 
dition in which it now' stands without considerable fluctuations of 
opinion. On these, howevet. u is no longer needful to dwell at 
length. 

“At torn moil law a (orjxnation treated by the King's charter 
has . . . the [xnvci to do with us piopeus all such acts as an 
ordinary person can do, and to bind itself to such contracts as 
an ordinary prison tan hind himself to " J * (subject to the corporate 
acts being sufliciem in fouu, whit h we are not considering in this 
place). This tests on author ay which, though it seems at times to 
have been forgotten, has never l>een disputed / 4 


X* 

li 


II 


Sav. Jn%t. i j.iq iqq. ^ <17 -<><*• The illustration in our text is given at p. 330, note, 
with tne remark, 41 ilurr ui gtuui* Eimitmniiqkat vorhanden/* 

Macaura v. Northern Atutranre (*a (mu’) I A. C 619 isec per Lord Wrenburv ad fin.): 
g 4 L. J- P. O. 154 

Rowan L. J. in Bartmtss HVwWi \ . Bnrr Ik* Co. \ 1883) 36 Ch. D. 675, 685, n SmbU 
this applies to chartered companies o! thr modern politico-commercial type : 
BfUxsk S. A/nr a Co , v. Ik Bean ConsoUdaUd A futn [1910) 1 Ch. 354 : 70 L. J. Ch. 34s, 
affirmed [1910] a Ch. 30.1, C A. Cp. the Swiss Civil Code, art. 53 : ** Les per- 
sonae* morales peuvent arqu£nr tons lea droits et assumcr touted les obligations 
fjj™ allrr Ret hte und PHirntm fahig, German text] qui nr sont pas inseparables 
dbi conditions natureiles de I’homme, telles que le aexe, Page ou la parent^/’ 
Sutton's Has pttat cast {1612) 10 Co. Rep,, where it is said (at p. 30 b) that when a 
corpor ation i s duly created, all other incidents are tacit* annexed. (Coke added 
that a restraint imposed by the charter of incorporation on alienation except in 
a certain form M is but a precept, and doth not mud in law/’ No dirort decision 
adopting this statement h discoverable in later reports, but there ate obiter dkm 



principles or contract 


SPEC 1AL PIRPOSL S OF INCORPORATION 
But when a coipunmon h aerated directly bv special statute, or 
indimth bv a statute auction /mg the fun nation of a < lass of <m* 
pora turns on s|xx ified conditions, foi putposes deflated by the 
statute oi which the foundm of the corporation ate tequired to 
dec bit then the question is dilfeicnt \s to powets expicsslv con 
icned on rtu emanation 01 (IcmiIv authou/cd In genciai pro 
visions, theie tan lie no ilouht when farther ptmers are claimed* 
it must be comtdeied what was the intention of the l cgttlalure, 
and onls such (Miners tan Ik attributed to the cor (Miration as are 
necessan oi teasonabh incident to the fulftlmem of the putposes 
lor which it ts established Members of the iom|>am luve tin 
light to reh on thov puijxiscs not lieing exceeded the public can 
asceitain them and have n >t im tight 10 hold the conqwm liable 
for umlt wakings outside them On the whole ' wheir dieie is 
an Yu ot P.ulianum tinning * coi|M>ianon foi a paituulai pm 
|iosc ami giving it jwrntts loi that pinuulai pin | Mist' what it 
does not cvpwsslv ot impliedlt nithnu/c is to he taken to be 
piohtbued ' piohihiud hi (Ik min hoc thu \k nattier oi 
disabilities to I km on such an lit d clone but that the attempt to 
do it can fiont the hist haw no kind of validitv is a cm (mute act 
I lie 1 casons foi this ink is \m hive hinted iu denied t 0 tiom 
the livv ot paimershtp trnm pinuiplesot public (miIhv 

i In wading torpor it ions the m lation of the numbcis oi sliau 
holder! s to one another is in lui a modified 1 conn ui of paunci 
ship which in tin view ot courts of cquttv is governed In the 
otdinan itiles of paitneiship law so ( u as duv m not e \c hided 
bv the comntuiion of rhe corn pa m 

of cijfttinguohrd judges in rjtv* both at * mini \ And ir rrium *hich apfwmr 
it Ruhr \ iskbory Kmluxn ( arrutf* <*> 1874 l K <* r x Jij jilkj, 

Wmlock Bmmtif \ Hurt Dr* (a 1883 jl ( h II At <**8, mar Hnvtrn I.J 1 
Swmfrn bads ] in Bnttih WfA {hva (a ^ I >r Birrs ltd [non) 1 Ch JS4 
174 but m the C \ iarwrlf l | rrlmni m r-\prrw an opinion on thk» 

[iqioj J (*h at 718 JrrtKin x Phamunrutuai Sa ut 7 ( 1 <0 i) 1 (ii At tqq 

TWrre ♦rrnw to tv™ ik * rrAwm for thw dt«tm< firm i>et*,rr« t iKporaUom trotnl 

frs thartrr and the*** imlnl In sutuir I Ivr matter w dmiraed in detail in 
Salmontl A \\ inftrld C oner at ti py* pi* whrrr it t» pointed mil that there are 

iv*o check'* mi alnor uf it# ptmrn bs a chartered corporation brut the Crnwn 

mav cancel the thartrr trcimdh *m corporate <an claim an injunction to 
rnurain the < <*rf»onaUori tr *m ait* outnd' the ol U% » hurtrr vihirh ma> 

mult in its cancellation Jrnkm i can supra i (* \ MwtrhtsUr ( arpatmhm 

UqfS) 1 Cfi 843, t>VI ] 

* Va to implied aurhoricv to do *8 thmgi nn e^sar\ lor < arr>in« out '■apre® authorities 
Drink#/ \ 0 a* l t$tit and ( Ur < a htMC! 1 Ch iJi alfd {1^24) a Ch 4*6 C A 
*■ Lord BlarklHirn in A -O > i* / /f» (a iftfto* » \pp (a xiattng the 

eflr c t of 4 ikbun Bv (c in%a$r and Iran (a \ Hu hi 1875 1 R “ H I 653, 44 

I J L\ tfi*i a feadmif ra%r on the f^mpaitin* \r t 1862 av A 2b Vut < Bob 
hut not confined to the construction of that Vet See Baron / k HmiacA v Rwtr Un 

Or iWls 10 App Ca ^ M i J U ® r >77 rAtlway companies 

under tprtiai Ait# $€* A *6 \ A 1 rrt*v Bv Or |hm>7) V C 415 , yi* L f Ch 568 
Cp as to the limited pemer# of a trade union, t%nith » a peculiar kind of statutory 
quau-corporatiort, iwtlgamatrd Satiety oj Ry StnmU v (hharm [tqio] A C. 87 
70 L J Ch 87 

i# Namely by protmoit# for iramfrr of shares, limited liainiiiy of diarcholder*. and 
other dungs which cannot ^at least with lometuenrc or complet runs) be made 
incident to a partnership at common law 



CAPACITY OF PARTIES 


99 


Now it is a well-settled principle of partnership law that no 
majority of the partners can bind a dissenting minority, or even 
one dissenting partner, to engage the firm in transactions beyond its 
original stupe. In the case, therefore, of a corporation whose mem 
bm arc as between themselves partner* in the business carried oti 
by the corporation, any dissenting member is entitled to restrain 
the governing body of the majority of the company from attempt 
ing to involve the cotnpanv in an undertaking which does not 
tome within its pui poses as defined b\ its original constitution 
Conus of equitv have been natu rails called upon to look at the 
subject chietlv from this point of view, that is. as giving rise to 
questions between shareholders and directors, 01 between niinori 
ties and majorities Such questions do not inquire the court to 
decide whether an act which dissentients mas pTCscnr the agents 
oi the compam horn doing in its name might not nevertheless, if 
so done In them with apparent authoutv, be binding on the cor- 
porate bods , oi a cormact so made lx* enfoiceable bv the othei parts 
who had coiinac ted m gixrd faith. Tins distinction was not 3 1 wavs 
kept m sight But funhei. according to the law of pat met ship a 
partnei can bind the hrm mils as ns agent Ins authorits is pinna 
tarn an extensive one/* but ll u is speualls lesuicred bs agiec 
mem between the paiiners. and the restriction is known lo the 
[K'lson dealing with him, he cannot bind the him to amtlnng 
Ikm on 1 1 1 1 ir>s* sjxHial hunts 1 mins ot this kind mas be* imposed 
on the duet loss 01 other officers of a eonipam bs us constitution, 
and il that constitution is embodied m a special Vet of Parliament, 
01 in a deed oi settlement 01 articles ot asvxiatinn registered in a 
public office under the provisions of a general \ct T it is considered 
that all |K*iM»ns dealing with the agents of the* coronation must he 
deem<‘d 10 hast notice of the* limns thus public h mm to then 
aurhontv J he coipoiation is aeeoidingh not bound bs am Thing 
done h\ them in its name when the tranvu non is on the face of it 
in excess erf the* powers thus defined Ynd it is important to remem 
bet that in this view the 1 evolutions ol meetings however numerous, 
and (Kissed hv how ever great a major its. have of themselves no 
more* |>oue) than the proceedings of individual agents to bind the 
IKmnei'thip against the will of am single mcinbei to transactions 
of a kind to winch he did not bs the contract of partnei ship agree 
that it might Ik* hound. 

Irregularities in the conduit of the internal affairs of the bods 


cotpoiatc, c\en the omission of things which as between share- 
holders and directors are conditions precedent to the exercise of the' 
dim tors’ authority, will not, however, invalidate acts which on 
the face of them are regular and authorized: third parties dealing 


James L.J. Barfs cast (1870) L. R. 3 Gh. 733 , Story on Agencv. S§ 194, u* 
«d<mtrd by the Judicial Commit**? in Bank 9/ Australasia v, Bmllat { 1847) 6 Moo 
m ,QS ; 79 *t R. a* 53 ; Partnmi hip Act, 1890 (53 & 54 V^ict. c. 39), 
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in good faith ate entitled to assume that internal regulations (the 
observance of which it may be difficult or impossible for them to 
verify) have in fact been complied with. 

But it is to be obsci \ ctl that in the oidinary law of partnership 
thete is nothing to pit-sent die iticinbeis of a firm, if they arc all 
so minded, from extending ot changing its business without limit 
bs then unanimous agreement. As a matter of puie tot potation 
law. the unanimuv of the membeis is oi little lmpoitantc it nuts 
supply the want ot a formal act ot the gostnung body in some 
cases," 1 but it tan m no case do mote As a maun of mixed cor- 
poration and jwrtnerslup law this unanimity mav lie all impoiiani 
as being a latihtation bs all the patiucis of licit sshuh if am one 
of them dissented would not be Lhc act of the him loi although 
the corpoiatc bods of which they are membeis is in nuns respects 
different from ans ordinary pari unship, it is ticatcd, and jusds 
treated, as a partnership toi this pm pose It appeals, then, that the 
unanimous assent ot the members will remote all objections 
founded on the pnntiplesol pattnerslup, and ssill so fai lease the 
corporation in full jKcsscssion of its lomrnon law |x>wers 1 iicrc 
axe neserthcless mans transactions which esen die unanimous will 
of all the members cannot make binding as cmpoiatc acts fo. 
the reasons which deteimme tins wc must seek farthei 

3 Most corporations established in modem nines bs special 
Acts of Parliament hast* been estabhslied cxpicssly foi spec lal put 
poses the fulfilment ot sslucli is consideud to Ik* foi the benefit of 
the public as well as of the propnetois oi the nuclei taking and foi 
this reason dies are armed with extract dinais powcis and pnsi 
leges Whatever a coi poi.uion may be capable of doing at common 
law, thete is no doubt that unusual powos given bs tlu lxgisla 
turc lor a special purjiosc must be emplose-d onlv lor diat purpose 
If Parliament tinpowcis cithet natui.il pcisons oi a coi|X)tation 
to take | y 5 lands for a tail was, j X is not bound to let them 
take it for a lactois or to let them take in cxicssivc quantity of 
land on puiposc to resell it at a prnlit ’’ If P.iilunncm confers 
11 hvrn ihiA i< in urn '/in» h„*rdl> (omuirm with die ptiruiplr that if \ U < 

&c arr irwtorj*ir4ted U) tltnn ami thrir b<* the tumr of \ ih«“f \ 

B -v-C. Ate arc not \ 

n See (*alUu* y v Mayor / Ismdm iRub I H i H I |) , l j ( h 477 

Lord Conn firm \ \\ Tcomht fU ( c {186R l R ( Oi 17- \Vt -p I \ t Jh 

iNor may a company hold rrgatUA or l(f nut piraceur' -Imalx to the iru unvenienc#* 
of flic forinrr owner on a piece of watet af#|uirni b, them under tbrif \ct for a 
ream cur Bmtnck \ A Stqffardifart fly <0 f fi r yf* 1 & C* iBj 492 , 2 , 

L J ( h <|oK R 1 59 » n Q B on a a sur *eni b> Parker \ •< ( 4 &. B 

798 , 90 R R 75R with wwne diflrn me oi opinion nor alienate land unularly 
acquired c*urpt for purposes authorized In the \r 1 Mulhrurr \ Midland By Cr 
( 187c*) 1 1 Cab I) hi 1, bu 48 L J Ch 25H But a statutorv corporation acquiring 
proprrt) take* it with all »ta right* .uk! imidentA a* against atrangm subject 
only to the duty of rxemtmg dioar right* in good faith with a vnrw to the object 
of uk ofporauon Vmndta Waterworks Co v Wilts and Barks Canal Jbatngatw 
Co (18751 L R 7 If L, txj7, 704* 7 1 ** » 45 la J C-h b*H Brntwr % 0 W fty Co 

(1883 34 Ch Dtv 1 , and a corporation cannot bind itself not to use in the future 

special powers which have presumably Irm conferred to be used for the publir 
good . Ayr Hmbam Tmsltos v Oswald { 1883/ 8 App Ca 633 , fork Corfmmhm 
v Homy ijotham & Sam [1944J 1 Ch 557 , fo Times l R, 371 
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immunity for the obsmxaion of a navigable river by building a 
bridge at a specified place, that will be no excuse for obstructing 
it in the like manner elsewhere. Moreover we cannot stop here. 
It is impossible to say that an incorporation for special objects and 
with special powers gives a restricted right of using those powers, 
hut leaves the use ot ordinary coi porate powers without any restrie 
rion The possession ot extraordinary powers puts the corporation 
for almost all purposes and in almost all transactions in a wholb 
difieient position from that which it would hair held without 
them: and apart from the actual exemse of them it may do mam 
things which n was otherwise legalh competent to do, but which 
wirlumt then existence it could piauicalls never ~Ji\c done Any 
substantial departure from the purjxises contemplated by the 
Legislating whether in\ol\ mg on the iact ol n a misapplication of 
special powers oi not, would defeat tlu expectations and objects 
with which those poweis were given When Pailiament, m the 
public tnteiest and in consideration of a piesumed l>encfit to the 
public, lonfeis exuaoidmaiv powt*is, it must t>c taken m the same 
mtcicM to lot bid the doing oi that winch will tend to defeat its 
jx)Ikv in cmiicmng them, and to loibid in the sense not onlv ot 
attaching penal conscciuenccs to such acts when done, but of mak- 
ing tlu in w bolls soid if it *s uitimpnd to do them \ccoidingls 
format t\ ol tail was companies and t m isolations ol a like nature 
which tan Ik seen to impoit a substantial contras cntion ol the 
polio oi the iiuot jHiratmg Aits au* held bs the courts to be void, 
and aic often spoken ot as mala fnohihita, and illegal m the same 
sense that a contract of a natuial person 10 do aimhing conn arv to 
the provisions oi an \u of Pailianunt is illegal Otheis prefer 
to sas that the Legislatuu acting indeed on motises of public 
jkiIics, has sunplv disabled the coT|xnauon fioni doing acts ot this 
class to legard the case as one ol uua|iatii\ to conn act lather 
than oi illegality and the emanation as it n wcie non existent 
ioi the pui pose oi such contracts ’ I his apjieais the soundei 
and is now the genera Us accepted view Howcvei best expressed, 
the puruiplc has not alw a\s been ohscivtd m usage * [Pavments 

** KUtkUirn | in Imlor \ ( hitktsirr and Midland ft* to *1867 L R j Ex at 

W 1 1 hx J »7 « \ Brett and Uro\e JJ concurring* in Rvcht \ 

l*hbur\ R) (arriageCo f H7 f 1 L R u at j(»j Jthb , 4) L J Ex 177 Jasrd 
Hatherlrv * c nom A thhun fit Co v Rtthe 1875) L K 7 H L at 68k) 

94 VrchibnUt J L R <4 hx 29 { L*>rd Cairns, L R 7 H L at 671 , Lord Sribomr 
b<H Vnd Bramurll LJ rather «trungl> disapproved of calling such acts 
illegal, pointing out that if thrv weir properlv so railed there would have been 
some means ol restraining them 111 a court of common lave at the instance of the 
i •rT :r * ri ^ “tV ' 0 A fty (a> 1^8801 it Cb Di\ at 501-3. 

The agreement of a third person to procure a compan) to do something loretgn to 

( o 

v 
it 

in the earlier part of the eighteenth ernturv chartered companies embarked free!) 
on speculations wholly foreign to their prescribed objects The Sword-blade 
tjumpany was a flagrant case Sdert Charter* of Trading Companies, ed. Carr 
\Seld Soc 1913), Introd. p, cxm. 


1 purposes u piausiDtv railed illegal Maeurt/far v Dwxr ami Bmi H\ 
® ®*B ■ ml J Q B 69 ; and see per Erie J. in Map* Norwich 
<'?*?> 4 > & ». 397 ; H k J Q. B. 105, 90 R IT 518 , but 

IS remllv vmd am hnna lk» iimniia* fit a r^rTfirmaruN* ■•MnM.lU. . » I... 
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made in pursuance of a contract ultra vires (lc*, one which it is 
beyond the poweis of the corporation to make; Pollock eschews use 
of the term, ulhn vires) cannot be recovered bv the qtmi<t>mrsu- 
lual action toi monev had and received.*'] 

Theie is another consideration ot a somewhat similar kind which 
applies cqualh to whit nuv Ik* tailed public companies m a 
special sense * — i t . such as aic invested with sjx*c tal powets fot 
c arising out defined objects of public intrust - and mduiaiv jouh- 
vtotk companies which have no such jioweis 1 he provisions toi 
limited hahilitv and lot the easv tiansfci ot shares in both sons 
of companies must lx* comideicd, in the ir modem toi in and t \icut 
ai least, as a swimoiv privilege 1 hese piovisions also invest the 
companies with a certain public cluiatut and mieiest a|utt from 
the naruie ot their paituulai objects in each case, bur derived 
from the fact that ihev do piotc*sscdlv exist hu paniciilai objects 
Bv tai the gicatei jwrt of then capital represents the monev of 
shareholders who have liought shares m the marker without anv 
intention ot taking an acme jun in (he management ol the con 
eem. hui on the* faith that thev km>w in what sort of ache nunc, 
rhev ate investing then monev, and that the comjum s funds are 
not being and will not Ik* applied 10 other objects than those sea 
toith in us constitution as declared bv the air of me or \x>\ it mu, 
memorandum ot association, or the like * I hts is not a mere 
repetition oi the objections gt on ruled on partnership law the 
incoming shareholder mav protect himself (m the future*, but the 
mischief mav Ik clone or doing at the time of tire pme base more 
over persons other than shareholders deal with rhe compam on the 
faith of ns adhering to us defined objects 1 hev are tin tried to 
‘know that thev arc dealing with |>eisons who can nnh devote 
then means to a given class of objee ts and who are prohibited 
from devoting then means to am othci putpnv * 1 lie assent 

of alt those* who are shuu hnldei s at a given time will bind them 
incliv iduallv, but it will not bind othcis 4 * If I bus shares in a 
companv which piolcsscs to make raiiwav plant in hugland 1 have 
aright to assume t fiat its funds are not pledged to pav foi nuking 
a raiiwav m Spain or Belgium, and tt is the same if dealing with 
it as a stranget I lend monev or otherwise give credit to it. \uord 
ingl\ the provisions of the Companies Acts aie to lx* considered as 
having been enacted in the interests of 41 in the first place, those 
who might become shareholders in succession to the jieisom who 


*’ [Sw/lntr \ Brougham (*914! \ (. *98 » 83 I* J (Hi 4^5, sphere, however, uikwianttal 

j under wag done mean* of a tracing order wr I/>r<l V\ right, tergal buyi 



Companies Act arc a run tract not only between the rocintim but between the 
compam and tu members , Hickman Ami «r Ram$uy Merth ShttpbriHbn' 
Aamw hm (1915) 1 Ch. 881 v 84 L. J. Ch. 688. (Approved by C. A in Bmttu v, 
8**Uu. lid. (1438) Ch 708 . 107 L. I, <2h 3 rs j 
** Lord Batbarley. L R. 7 H. U at &4 
•• See L. R. 9 Ex* 470. 491 



CAFAcmr or parties 


ioj 


ware shareholders Cor the time being; and, secondly, the outside 
publk» and more particularly those who might be creditors of 
companies oC this kind/' 41 Accordingly it is settled that a company 
registered under the Companies Act is forbidden to entei, even 
with the unanimous assent of the shareholders tor the time being, 
into a contract foieign to us objects as dehned m the memorandum 
of association 4 

It is not within uui scope to discuss the paiticulai contracts 
which paiticulai toipoiate bodies hast been held incapable of 
making One class of conuacts, houo u , is in a somewhat peculiai 
position in this resjx 1 1 , and h quilts a little separate consideration 
We mean the conuacts espiesscd in negotiable uist|Linients and 
governed b\ (he lau merchant \s a general uile a eorpoiation 
cannot bind itself h\ a negotiable* muniment I his is not because 
a coi potation cannot be piesiiincd to ha\t powtt to do so, but, in 
the hist place lx cause oi the genual uile of ionn that the con 
tracts of a ioi|xujnon must Ik made nuclei ns common seal 41 It 
follows f loin this that a coi [Miration cannot genu alls be bound by 
negotiable instalments m tlu otdman loan 1 he onl\ com para 
lively tailx amhoatv which isualh much to l lit point xx as argued 
and pattlv dcudecl on this footing But the coi poiau seal may 
now takt the place oi signatuie in bills ami notes and tiamierable 
dcbentuics uiulu a compauv s seal hast Ikui hedel to be nego 
liable * I bus the objection of loan clcxs not seem of gieat 
impoitamc in modem pi Jf tut 1 he question of authority to bind 
the company m substance is moie sci ions It max f>e asked, why 
should not the agents who uic auihoitmi to conn act on behalf of 
a tompam in the oiclinaiv couise of its business l>c competent to 
hind the lompim bx then acceptance ot indorsement on ns 
Iwhalf just as a me tube t of an cmlinary Hading partnership can 
bind the him-' I hue is a twofold answer first the extensive im- 
plied auilioaix of an ordinary partnei to bind his fellows cannot be 
applied to the case of a nuinuous association whether mcoipor 
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I /ml Cairn* 1 R ; H I at M7 

ishkurv R\ (arnaxf and iron (o v Ruhr iH 7 > i R 7 H L byj 44 L J Ex 
18, (I* nr an Vineru an unuum nl dw deiuiou see Prol Edward Tl Warren 

in .? Cambridge I/rw Journal 1 *tq , and a repk b\ Prof \ L Goodhart, 

154 ^ Note 4 m Appendix lor w»inc further account of the authorities 

by which thr ruin uric settled in the latter part ot the nineteenth cm tun It 

is luirdly needlul to add that the ( omolidaung Vtw have made no change in the 
principles of the law •* As to the United States, see p toy 

>er more as to this in the tollowmg chapirr 

Bnmghton \ \Jrnthe\ler M akruwis 1 U 1 o j B fit Aid 1 , aa R R .178 Die 
thief point was on thr statutes giving the Bank of England exclusive rights of 
issuing notes, &< , within certain limits In Mama) v E India Co (1821) 5 
B fic Aid a 04 , 14R R tlie statutory authority to issue hills was not disputed , 
a difficulty was raised as to the proper remedv . but disposed of in the course of 
argument ^ B fit Aid aio , 24 R. R no Other cases at first sight like these 
refote to the authority of particular agents to bind a corporate — or unincorporated 
'-aMociauon irrespective of the theory of corporate liabilities See note 41 
Bills of Exchange Act, 1882, s qi 

Bochmmkmd Exploration Co \ London Jrodmg Bank [1898] 2 O B 658,67 
J Q-*987; Eddrtm v SMrr <6f Co [1902] sK.fi, 144, 71 L J K B. 57a 
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ated or not. whose members are personally unknown to each 
other, and it has been often decided that the managers of auch 
associations cannot bind the individual members or the corporate 
body* as the case may be* bv giving negotiable instruments in the 
name of the concern* unless the icrtm of their particular authority 
enable them to do so bv express woirls or necessary implication/* 
In the case of a corporation this uuthoru* must be sought in its 
constitution as set torth tn its s|>ecial Act, an ides of association* 
or the like bccondlv, the power of even a trading corporation 
to contract without seal is limited to things incidental to the usual 
conduct of us business But, as was [mimed out b* a judge who 
was certain!* not disposed to take a narrow new of corporate 
powers, a negotiable instrument ts not met civ evidence of a con- 
tract but creates a new contiact and a distinct cause of action* and 
" it would be altogethei c outran to the pi me iples of the law' which 
regulates such instruments that then should Ik* valid or not accord- 
ing as the consideration fietwrcn the onginal pines was good or 
had \ and it would Ik* most inconvenient d one had tn the case 
of a ioiporatton to import whethei "the consideiation in respect 
of which the acceptance is given is sulhnenth connected with the 
purj*>ses foi which the aur|*ov\ .lie ttwoi jmiated "" 

I he result seems to Ik* that in Higland a mi|>oiauon can Ik 
hound bv negotiable irisinuiit fits onls tn the following cases 

i When i he negotiation of lulls and notes is itself one oi the 
purposes foi which the coronation exisrs within the sen scope 
and object ot the n tmm|Uf,mon as with tin Bank of England 
and t lie hast India (.oniptm anti n is pu Mimed i financial com 
[Xi mes gcnei.illv and pet haps even all companies whose business 
whollv 01 clueftv consists in busing and selling 

jt When the msitumt nt is .utcjged or made b\ an agent for the 
ior|>oraiion w from its t onsttni' ton eni|M»wei s to at < « pf hills, kc * oti 
its Ixdialf. enhei bv rxpiess uoids oi In netessan implication 
I lie extent ot these exceptions cannot be said ti> Ik sen pun sob 
defined, and in lianung ai titles ot association and smiilai imuu 
ments it is theiefore desirable to mseit evpiess and cleat provisions 
on this head * 

11 V* to umn''orj»**nKr<i joint uock (ompaiun Stale \ I urtum i8j; 4 Bing 149, 
-29 R. R, S31 * Dukmum \ Vatgn 1829 i«B & C 41 R R 348 ; Bramah 

\ RobtrU f i 8*|7> 4 Bing. N O. rp 3 , Btdt \ Moml * i8p» fc 1 2 \ & b 745 : 54 R. R 
h8i ; Broun \ Byrn *1847 16 M & VS' jv* 16 J hx 112 V» to mcwrponueii 
< rsinpMtur* Steel* v Harmer t 184s* >4 M & W 841 (in Rx Cl) 4 F.% 1, IJOt (Ml ihift 
pomt) * Thompson \ f J Hu*riai Sahdft G '1848'' 1 Ex 694 ; 17 L. J. Ex* It8 « 
Rt Ftnmm Ryx Co. 0867, I* R J Ch t> 1 7 , 36 I*. J. Q 1, 864 ; rp. fir porta Otfjr 
Book f868j L R 4 (Hi. 7 *fi f per Srfwyn KJ. Ihe two iasr raw* gr> rather Ur 
tn the three non of implying nurh a power from general *ord». 

4 * Ftt Eric C.J. Batemm \ Mai Walts Rj Co I ifl66j L. R. 1 C P 499, 509 ; w 
L. J. C. P. 903* Railway companies tut rxprroly forbidden to mat nqptiabk 
or assignable instruments without statutory authority* on pain of forfeiting the 
nominal amount of the security 7 & 8 Virt c. 85, *. 19. 

•• Per Montague Smith J. L. R 1 C* P. 512 ; k* parte Cup Bank '1868^ L. R. 3 Ch* 

| ?tof further details see Street* Ultra lira G930;, 182—191,] 



CAP ACITV OF PARTIES 


lOf, 

In the United States the Supreme Court has decided that local 
authorities having the usual powers of administration and local 
taxation ha\e not am implied pow er to issue negotiable securities 
which will l>e indisputable in the hands of a bona fide holder foi 
value,** and has been equalh divided on the question whethei 
municipal ioiporations have such power/" It seems, however* 
that in American Courts a power to bonow monev is held to carry 
with it as an incident the powei ol issuing negotiable securities,* 4 
and it is held even* where as settled law that in general a corpora- 
tion ma\ issue negotiable proimssnrv notes for any of the legitimate 
purposes hit which the ccmipam is incorporated/* 

T he common law dot nine ol estoppel/* and the kindred equit- 
able doctrine of part [lerionnaiice/* applv to corporations as well 
as to natural prisons T\on when the corporate seal has been im 
properh .ifltvcd to a document b\ a ixTson who has the custody of 
the seal tot othet pui (loses, the coipoiatinn mav Ik* bound bv 
conduct on tin* jwur ol its governing bodv which amounts to an 
estoppel or tattficatioii. but it will not be bound bv am thing less/" 
The principles applied in such cases ate independent of contract 
and tliercfoie no dilhtultv a uses horn the want of a contract under 
the cor [rotate seal 01 non-compliance with statuton forms. But 
U is conceived that no suit ot estoppel, |>art performance. 01 ratifica- 
tion can bind .1 emigration to a transaction which the Legislature 
has in substance Imhidrit n it to undertake, or made n incapable ot 
undertaking. 

** /SfciW Jw» ftntiot ! % Walljr* ',7 J 

** Ihe Afmvt 9/ Sash* tile \ Htt) 1 H7 i o* W allarr, 400 “ 1 he aright of authority is 

against ihrtr having such ’ Prof V\ illtWnit'v now* to third \mrntan edition 

of thi* unrk 

** fhriut Jur> s hrut&u 1 ; Wallace, ">W> 

** Prof WkUaion s jvotr op tti ai p 144 [I Ik autbomire arc colln ted in the American 
Corpus Juris, so) 14 \ t<»ii . ^ Jim JOT- PP- 4 S J 4*0 *1 
M MVid \ i irr fie Jtai (<jmmittwwn 18701 L R. s U **42 » 314 1 * | Q.. B 221. 
Milnm v Ho* ifaitUpottl Rj <-o i%4-> 2 U, J. S 475. 4x43. per lurner, LJ. 34 

I. ( Ch 24 < ( rmk \ (offwatum of Vm/xW *1871' l R 6 Ch : Melbourne 

Bank in# 4 orfmatton \ Brougham 1 iljftt-fi 4 App. La at it>Q ; 48 L. J. F. C. 1 2 
Thu ntuM lie coutimd however ui tas v>herr thr corporation it “ capable of being 
bound bv the written mt. tract ol ns directors as an individual is capable of being 
bound bv hi* ov*n contract m writing per Cotton L.J. Hum v. Wimbteefam Luce! 
Booed 1878 4 t P lh\ at 02 , 48 I. J L. P 207 See lurther Howard \ , Patent 
fivrf Mamjwturm^ Co 1888 38 ( *h I) at ihj i (> and raws collected in 

Lindley on Onnparoev tnh ed. », 274 

Bank of Mam/ \ E*ons iMttlu < 1 illy/ II I.C 38*1 . ini K. R. 218 : Merchants 
of the Stapir \. H<mi of England ( 1887 Jr 1 Q. B Ihv t<*<> * r >7 L. J. Q..B 418 ; /Me. 
v. (Jrmi hn^aii Consohdottd ^ L* 4 W» . 7 F i 1 . J. K. B. 843, 
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(hi law of contract tusts elueflv ioi (he sceuntv of nun in then 
dark business. conducted in mam chib uni modes iiniu hum to 
tionr, ami in whatever mode suns the tuiuimianus, in woid ot 
mouth (including telephone*. witueu agucimnt, Ictici, 01 tele* 
graph HaulU am hum can l>e set to the divositv oi loims in 
which men haigam with one auothei bin business m tlie com 
meiual sense has this common battue m all us blanches that it 
depends on haigam ot some kind Ihticlou the ( ominoii l*aw 
does not. as a gc nei al ink uqiiut am paititulai toim in minuets, 
provided that their is a bargain inu ndui to Ik binding, though in 
certain cases evidence tu wining is lujimui hu s|k<uiI icasumof 
ptexuuiion oi bv mercantile ciistom embodied m the liw ami in 
some cases louuahnts iu imj»oscd foi the piotcctiou o| (lit 
re venue I ranvic noils ot iMuintv cm the othn hind iu not m the 
oidinarv wav oi business, and it a man wanu 10 hind hinisc It 
without bargain oi to dispense with pi out ot a baigam iu imisi do 
so with a imam amount ot solemmtv deduced howcvci, to i 
matte 1 ot no guar louble or luussaiv cost in modem pi at tu < t bv 
expressing his piouusc in a deed \ccoidmgh igucimnis mack 
lot valuable tonsideiation are subject to conditions of foimonlv bv 
was of except inn in paituulai cases, but solemn form is mtissaiy 
to make a gratuitous promise binding In some such woids as the 
foregoing the bmad print i pies of otu modem law and (he uasons 
which make us fanlv content with u as u stands mav lx stated 
with tolerable act mac v Hut such a st m mem would Ik misleading 
if taken as uuphmg the assertion that the lave came to he what it 
is by an> such logical puxtss Fnghsh law started from a giotind 
work ot archaic Get manic ideas not unlike those ol the earl) 
Roman lave, and quite time lated to the common sense of a modem 
man of business form and c< unions were cveiuhing substance 
and intention were nothing oi almost nothing Onlv those" nans 
actions wcu recognized as having legal effreaev which fulfilled 
certain conditions ol form, and could he established h\ one oi 
other of certain ngidlv defined modes of piool I he piooi itself 
was formal and when once duly made conclusive Die history 
of this branch oi our law, thiough the Middle Ages and even later, 
consists of the transition horn the ancient to the modem wav of 
thinking. 

Taking English coutts and t lie remedies tltey administered as 
they were about tire middle of the thirteenth centtirv (for it is 
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necfdlm to go farther back for oui present purpose ), 1 we find that 
what We should tall elaborate contracts or covenants, and of 
sufficiently 1 ant'd kinds, can lx* annexed to grams of land and 
interest* in land, btu there is very little independent law of 
contract, and. if h\ a law of comiact we mean a law which enforces 
promises as such it tan haidh lx* said that there is any ar all 
hull less is ihut am thcoiv 01 vvstem of the law Those who aim 
at hating out must go to the now using Continental wiente of 
Roman law and gailui numbs ft 0111 the tables of the icnowned 
glossators liiat ion, so fai as fu lias ass stem copies V/o of Bologna 
with sanations laigcls dut to the impossilnlitv of comiaditung the 
actual hnglish pnirticc J But the onls classification (or whuh the 
practical Fnghsh lawsti caies is a classification of fonns of action, 
process and remedies Biactnu was largels lead and used, and was 
more or less t lose 1 \ followed In the unknown authors of the books 
called Button and 1 leta hut Ins Roman 01 Romam/ed arrange 
ments of legal topics mvn act|Uircd am amhontv. and pioduced 
no rfltt 1 whaunt on th< K*gisiiis of wins 01 on the technical 
\ocahu!ai\ of phacUis Fnglish law sets would nor believe— and 
on the whole we it light m not lx lit \ mg— that an V nghsh chartei 
had amtlung to do with the K0111 in inks about the \cibal conn act 
In stipulation 01 tu ap]x,il of ftlom with an action nuclei the 
Lrx Vepulia 

I he onh modes fit piool known to tails (*n manic law wcic 
oath and ordeal 1 In an halt oath is not a eonhiniaiton of 
test 1 mom ojx.li to discussion hut a one sided oath of the parts ancl 
his hcljxis It mas lx picluninais. foi the puijxwt of giving him 
i standing he foie the (mm 01 final and decisive One tegular 
form of deciding issue son die C omment but not in hngland until 
it was limexltued from Nomundv was ttial bv batik not nutciial 
m tfit histoiv ol this pan of tlu law but still ihcoieucalh jx>ssible 
m an action of debt as lau as the nine* ol Hems 11 4 Ordeal, 
alxihshed m the dune tilth ccntuts, was confmecl to cnimnal 
niatteis Piexil l)v wining is ultimate Iv of Roman ougin, but was 
idopted In the C*en tunic nations of the Comment at an earh time 
Duel and suiting aic tin two 1101 mal modes of pioot in the Ring's 
Comt in the twelfth ccmtnv 1 lu chanei or deed of medieval 
f nghsh law was not a continuation of tlu \nglcv Saxon “book/ 
hut a Norman importation, lcprtseiumg the Fiankish branch of 

1 fherr was practical In no wcular Ian of contract ljcforc the Norman Conquest 
bee I'oUoci X Maitland Hist Fn* l.a*, 1 s;, and ed , 4 English law before the 
Norman C*mquc*t, ? by the present unter, l- Q., R xt\ aqt, 30s, reprinted as 
appendix U> Fhr Expansion ol the CxMtunon Law/’ Lond 1004, at 1^$, and in 
Select Essay* in Anglo-American LrgaJ Huiorv, 1407, t, 88 

* bee F W Maitland* “ Bratton and Vxo " Seidcn Society 1895 The part of 
mmmderttandmg 1* now shown to be less than formerly supposed Prof Woodbine's 
rrtutal edition makes it tJear that some sanations of which 11 is hard to see the 
purpose are at any rate not accidental 

* “ Actio kps Aquihae de hosmmbus per felumam ocesns vel vulneratis f Brae ton, 

fo. A. 

4 Olanv. x, 14. 4 Clam x, 17. 
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what we ma> call Roman comevancing tradition/ Now the old 
Roman formal contract, the stipulation b\ question and answer, 
had been practically transformed into a written contract even 
before the legislation of Justinian;' and \tifmlatw or adsUpulatw 
had long since, in Continental conveyancing, become a name for 
the signing ot execution of a wxtttcn mstiument * 

Thus the chartct came to us with all the historical digniis of the 
most solemn form of obligation knots n to Roman Law/ and if this 
was not enough its authoms was completed bv the fact that all 
proof Has formal in Germanic law and was conclusive when once 
made in due form 41 Pi oof was wlui washed the law, not what 
satisfied the Couti " V deed uas and subject to grounds ol 
exceptinn admitted onl\ at a latei time, still is binding, not 
because it molds this ot that kind of nansauiou but bv the form 
of the recoid itself Vnd, whin a pioimso u» pas mones was 
recorded in a deed the at tion sshu h the pionusee could bring was 
not an action on the ptonuse 

The retneds to lecosti mones sex u it cl bs deed wav the action of 
debt, is huh it tamed its essential foun and chaiat teis thniugh the 
whole histoiv ot common lass proteduu so long as the fonmof 
action sseic pic seised at all 1 his isjs a unt of tight for chattels, 
an action not to tnfmtt a pioimsc but to gc t ymie thing tom eised 
as alrcads belonging to the plaintiH it ssas called an at non ol 
propel tv as late as the Restoration t conception which lingers 
even in some of B»ackstones language \ piomivc when u was 
operative at all operated not bs was of obligation Inn as a grant 
of the sum evpuvscd It was a good defence that the paits’s seal 
had been lost and affixed bs a sti align without Ins knowledge at 
least it the owner had given |>ubh< noou ol the loss but not if 
it had been misapplied bs a |Krson m whose* custmls u was for 

* Thr English charter ot feoffment and memorandum of livery of srum are rrally the 

cmia ami nntma familiar m C/munmtil praitur at rartv a* th- ninth century 
A* to the histors of the evidential vaiuc U Mruing >ec | H SSigmorr in 

Columbia Law Rev i' H 8 

* Brunner, /mt kenhtigrach dnr rr*mKhen und grrmanurhen Urkundc 5® , 

(BuckJand Irxr Book ol Roman I -aw Andrei 437) Movie » Jusuman, 

alh rd 401 41b 

* Brunner,, Rom ti t*rnn t rkunde 220 lor an hrigluh example *ei kemM*- 

( D No (>i| 

* JThr MJtmmar) view r/ ihr Roman rbuiftr mon of eoninui* lormolv Kurn in this 
chapter wu written at a time when HigliAh ifit»lwokt on Roman Uw were lew 
and trustworthy ones fewer It is now, prrhap* needles* but i» preserved in the 
Appendix, Note v case it may be sometime* uxetul for immediate reference 

*• Sabnond, Essay* in Jurisprudence, fkt , 16 

11 I he aruon of assumpsit was said by V auerhan C J to be * mm h inferior and ignobler 
than the action of debt which by the Register w an action of Property M Edgamk 
\ Dm nbjo} \ atigh at p 101 

1 * Harv t^aw Res v 1, 309 , " < on tract* of debt are reciprocal grants hdftomb 

v Dm fast note 

*■ Glanvill (L to, c tat ha* not even this Bntton ted Ntrhoh , vol 1, 166, a* in the 
teat Pur ceo qe ti ad coou le fet eatre soen en partae, son agardr pur le pleyniif , 
et se purveye autre fou le defend aunt de metllour gardeyn." Op Fleta. 1 6, c 33, 
(a, c 34* f 4 The practice of publishing formal notice tn cane of tea* reaBy 
existed . Blount’* Uw Dictionary, » v Stgtfitm (18 Ri< 11 . i In modem law 
such questions, when they occur, come under the head of estoppel 
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then, it was said, it mm hts own fault for not having it in better 
keeping. An action of debt 1 * might also be brought, without proof 
by deed, for such things as money lent, or the price of goods sold 
and delivered, and an action of detinue (which was but a species of 
debt) for chattels bailed, ' the cause of action being still not any 
promise b> the defendant but his possession of the plaintiff’s money 
(so tt was conceived) or goods The first thing needful to found 
the action of debt was. as it still is ui jui tsdictions where the old 
forms of action pmivt, that a certain sum of money should be 
payable b\ the defendant to the plaintiff. In debt and detinue the 
text-wnteis could profess to letogm/e the Roman contractus 
mnomtnaU (do ut des, hre ) which Bracton, carrying out the 
mediewl notion that a promise to pa> 01 delis ei is a gram 
immediate in execution and onl\ suspended in operation, put 
under the head, strange to us nowadays, of conditional grants. 1 * 
In the course ol the next two centuries we find it quite dear that 
an action of debt, provided the sum be liquidated, will lie (as we 
should now sa>) on any consideration executed, and also that on 
a contract fox the sale of either goods or land an action mas be 
maintained for the price befoie the goods are delivered or seisin 
given of the land In iay* it was said that monev paid as the 
price ot land imglu be ltcovered back in debt if the seller would 
not enfeoff the bu\n puiMiant 10 his covenant ** 

Othei Himdits applicable to conuatts weie of him led scope 
and uulitv 1 he action of covenant, of which we do not heai 
befoie the dmtetnth teimirv. was gioundcd on agreement, 
ionvrntio, both in foim and in tact, but it was practicalh confined 
to agi cements 1 elating to inteiests m land Attempts at extending 
u weie cut vhou In the establishment, atLCi some vacillation, of 
tin ink that wining multi stal was the onh admissible proof; so 
that in the modem common law covenant is the proper name of a 
promise made In deed I lit win ot covenant lcmamed a solitary 
and bat 1 oil foim ol action without influence on the later develop- 
ment of the law ’ 

1 * Far fuller statement srr Pollock Maitland Hut Kng L u, 210 
1 IVtimir proper hv onh !ur itu chattels a claim for debven of good* not yet 
idnuthru w is debt in ihe 4 fine. jxr Miulc | 15 ( B 303 Fbc decision 
of the C \ in Bnans \ Hrrfait 187K l P lh\ $8q , 47 L J CP 670, that 
an a* non htr wrongful detention is ( Minded on tort M withm the meaning of (tic 
C outm <a»utt \c is md proletary to U l*-*idr the historical question 

* Bracton |H 4 , iqa. ii, 70, 71, rri Y\i*Kibme vx>l 1, consists of critical prolegomena) 

Pro! Woodbine ha* corrrrird srsrral corruptions in the vulgatr text Fleta 1 2 
e <k» 23 

1 Y. » 12 hd ill ^ Rolls cd jH7 1 ad ih 8) Mich V H VI [aw 1*30] 8, pi 18 
by Pnsot V J , *herc it is added that in the case ol goods said, though not ol land, 
the buyer may take the goods this lollops Irom the theory of “ reciprocal grant ’ 

* Y. B. at At ij Ikl 1 ^RoUs cd ), sqH -boo, p« r Mmngh&m The principal action was 
apparently a quite regular action of debt on covenant ; the argument as curious 
but on points outside the present subject 

41 See Pollock & Maitland, ti, 216 t Han Law Rev vi, 399—401, and Prof Plucknett 
m H, L R. xlu, 6bo 1 lw Statu turn V\ albac [a.d 1284] u the most instructive 
document The suggestion in Blackstone, Comm, 114 1 58, that Assumpsit u an action 
on the cate analogous to the wnt of covenant, is quite unbistoricai, though ingenious. 
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The action of account** seas a icmeds of wider application 
(sometimes exclusive!*, sometimes concur remix wuh debt) to 
enforce the (bum of the kind which m modem times have been 
the subject of actions of assumpsit foi mono had and teceived 01 
the like It cosemi appatemls all soils of cases wheie monc> had 
been jxmion condition 01 to he dealt stub in some was ptcscnbcd 
b\ the pcison paving it * One must not be misled bs the statement 
that " no man shall tie charged in account hut as guardian in 
socage baihft 01 icxeisn ** fat it is also said 4 .1 man shall base a 
writ ot account against one as bailiff 01 uxeixci when* he was not 
his bailiff or receive! tor it a man ncetsc mones lot im use, I 
shall base an account against turn is meixei ot if a man dclixet 
mones unto anothei 10 dtlivti unio nu I shall have an account 
against him as im m( i\cm I his action mas lit hiouglu bs one 
partner against anothtt 1 Vt common law it could not Ik* bi ought 
bv executois except it scents m the cav of tmuhams not against 
them unless at the suit ot lire C town but it was made applicable 
both foi and against executois bs satmus Mitutcs to which n is 
needless to refer panic ulai Is 4 In model n tunes tins action was 
obsolete except as between tenants in common l ike the action 
of debt it ssas m the natuie of a wm of ughr and founded not on 
a promise but on the chits -in tins case not of |>a>ing a sum certain 
hut of tendering an account attached In law to the defendant > 
receipt of tin plaintiffs mones Nc xetthelcss it is 1 probable 
opinion that it had a considetahle shut in niluging ihe concep 
ttons of English Iawscrs as to qu isi coutiac mal dunes which wen 
m couisc of time devclojred in the form of assumpsit 

On infoimal executors agreements there w is in geneial no 
remeds in the King s ( onus 1 Ihe f-cc le siastic d ( onus howesci 
enforced them [reels in suits fno latuont ful<i ssitlun (and 
sometimes u would seem not within)* the hums set In the 
Constitutions of C laicndon and defined hue 1 In the tosal wnt of 
C it( um\f/n ti agatis, winch somehow not w uhout judicial dissent " 
arqimcd the upiitation ol be mg a st it life 1 1 xc tutors im team lie 

* s* Hru 1 1 1 Xi 3 ! Marlb r i* 1 jM I Mat Wnnm J iiB', < 21 for 

more hurtory and drtaiU %rr I amt I'll in Hat’’ Krv 11 j 4^ 

’ Vrraac* m t Hot \hr 1 i<» 

1 11 (.o Rep tty G 1 m 1 7 j - *» I X B r»6 C^ 

11 fb 117 D 1 -angdH! rlinputn thn not* but Fiuhcrlw-n 1% * lrw a id rupm* or 
the point 

Co Lite <#j h and vr far l <?/ Deiaruhtre raw ltsob u Rep tt'i 
*• The action in gnrn ag«urw( rxrrutnr* bv 1 & > \nn < j Hr* St ti \ Sun c it> 
in RufThcad % -7 

a ‘* [Hie remedy is twit now obdolrtr scr fLidwaturr Vi I & in Crn> ^ 

f % 56 and Rule* of Supreme Court Crd j rule 8 C rd is rule 1 J 
* T Sec Sir W HoJd**.orth in agrrernrm with Amo, HE! ill 428 
>* See lurcher Amn * Parol Contract* poor to As.mmjpatl/* Har> Law Re\ \iu 
reprinted in Etaiav* m SnghwArocr l-egal Ilislory in 304 
Hwv Law Rr\ vi 40^ f Pollock A Maitland H E L 11, 200 
•• See the remark* of two judges m Y B 19 Ed til , rd Pikr, u*o6 M fhUary . That 
M not a statute scaled WiUwghby No, the Prelate* made it theimdvc* ” 

11 Doubts of long landing wm finally cleared up as late as ioa8 by Mr E B Grave* 
in a very teamed article founded on critical study of thr MS matrnal, K H R 



FORM OF CONTRACT 


111 


contract* wctc also lecogntzed in the special coum which admmi 
stered the law m tut ham But we cannot here attempt to throw 
any light on that which Lord Blackburn found to be one of the 
obscurest passages in the histoty of English law. 3 ' We lead of 
exceptions bs local custom in London and Bristol, but one raa> 
guess that the allegation of such customs was onl\ a deuce to bring 
the titles ol the law met chant within the junsdicnon ol the king s 
Coutt.** 


j mi \( rio\ or vsst vipsii 

In tin latti Middle \ges a gcneial unicch became indis 
pen sable but it was mtuxhuecl horn a different bianch of the law 
and b\ a de\u t which at fust was thought too bold to succeed 
This was a mw vautiv of action on the case flamed, it seems, ax 
often on tlx win of due it ‘ as on that of uespass, and it ulmnateb 
Isccamt tlu laimhai action of assumpsit and the oidman was of 
enforcing simple conn uts failure to jH-rfoim ones agreements 
did not c icatc a debt but it was found to bt a wrong in the 4 nature 
of decent foi which there must be a rcinech m damages The final 
prevalence ol assumpsit over debt like that of tiovei over detinue, * 
as much aided b\ ihe dedendam not being able to wage his law 
and b\ the gieitti siniphcitv and latitude of the pleadings, but the 
reason of its otigmal introduction was to suppiv a reined % wheie 
no otlun action would h< I his was not effected without dispute 
md dissent In the first molded case ,* 1 the action was against a 
<ai[K'niei foi hiving tailed to build ceitam houses as he had con 
♦ratted to do I he win 1 m thus (Huh cum idem T [the 

xlm i, ami n ihred at th» um< ml O R \h\ i -7 1? appears that the rurrrn 

printed text in Ian and cnnupi nid that tin re were two distinct document* 
apparently both issued m Jum 1* Jul\ lattb Mi t»ia\es Rises u s an amended 
text I hr wnt Inlluwe I a r *>al inquirx held m i-'Hf inn thr junsdit lion exercised 
bv ilvr ciergv ol the di< xrsc ol NurwicJi whemn thr Rings commissioner* appeal 
to lust icmprrod their cxinwiNc zi \1 by nci«iu^ un< onscionablc kes. 

J1 Bhuiburn on ih< (amiract of Stir *07 in addition 10 the quotation there 

from dir Seat of 1 1 I\ %rt \ B 21 R 22 hd I p 4^8 Vnd stc Sir John 
Mardonrll s Imrodut non 10 Snmh v Mr rt, mule Law nth rd iftqn \ T ( artn 
Hinton ol l mjhvh l*Rd In ntuimm pd ed iqoh, p ibn 
'MSB 140*1, 1 il»er Alim lot 1 1 | H IS -<» *i pi C*odh ^ Sl\ 14^ 

iqM iqq . ,?R latih ' 1 1 01 <4 \ io*> 

4 The brt nh o' promo* s illcgcd It* Ik mixed xx itli ti uid and deceit to thr special 
prejudu* n! th» plimtiflT and loi tl at reason it is * ailed trespass on thr case ’ 
rmthan i raw ibu <* C*» Rrp ai Bo ; 

No man hath pinpeits h> i brrwh of piomiv hi t must hr n paired in damage* 
Vaughan C J in bri^omb \ LUr ,.1*170} \ a ugh an, at tot 
14 See per Martin B BvnouJ n Bmm iBbo > H R N at joi -*4 L J Fv iBh 
T Mnn 2 H 1 \ j h pi 4 flu lull and cartful historical discussion o< the wholr 
xtihnr* t h> the late Prol \me ol Harvard in Han I-aw Rev 11, 1, 53^ republixhe^i 
111 Seim hum nx m j«j<> and to non« extent supplemented m h» posthumous!' 
eollcctfd lecture* un l*g«d Hulors icp superseded all previous researches 
Advanced students will ol tourer consult duv What is said here was in its original 
form written morr titan wxty vtare ago vslicii the mucal siudv ol Engiislj 
medieval law was still in its mianev . its unu rmsed, it is belte\rd to l>e correct 
to far as 11 goes At worn of trespass on the case bad previously been allowed for 
malfeasance b> the negiigem perfonnanu of contracts (for which it is null held 
that there is an alternative remedy in contract and in tort), but an action foi 
mere nonfeasance was a novrltv An excellent coutmuous narrative 1$ mm given 
by Sir W . Holdsworth, Hist Eng Law f in 417 — 454, 3rd cd 
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defendant] ad quasdam demos ipsius Laurentii [the plaintiff] bene 
et fideUter infra cerium term pus de novo comiruend' apod 
Grimesby assumpsisset, praedictus tarnen T. domos ipsius L. infra 
tempus praedictum, ft., oonstruere non curavii ad dampnum 
ipsius Laurentii decern libr\ Sec." The report proceeds to this 
effect: — 

“ Tirwit — Sir, you see well that his count is on a covenant, and 
he shows no such thing: judgment. 

Gascoigne — Seeing that vou answer nothing, uc ask judgment 
and prav for our damages. 

Tiru'it — 'lTiis is covenam 01 nothing {tco fit mnnnent uu 
(ovenant). 

Brencheiley J . — It is so: perhaps it would hase been otherwise 
had it been averred that die work was l>egun and then by 
negligence left unfinished. 

(Hankfotd J. obsened that an action on the Statute of Labourers 
might meet the case ^ 

Rukhill ].— Foi that you have counted on a covenant and show 
none, take nothing by \oui writ but be in incus.” 

The word ftdelttci in the wiit is signihcant. It seeius to denote 
a deliberate competition with the jurisdiction oi the Courts 
Christian in nutteis of fidn lae\io We will show vou, the plcadci 
says in effect, that die King s judges too know vs hat belongs to good 
faith, and will not let bicadi of faith go without a remedy. It mav 
also have been intended to show that there was a bargain and 
mutual trust.** 

This adverse decision was followed by at least one like it/* but 
early in the reign of Henrv VI an action was brought against one 
Watkins for failure to build a mill within the time for which he 
had promised it, and two out of three judges (Babmgton C.J. and 
Cockainc J.) were decidedly in favour of the action Ixdng main 
tainahle and called on the defendant’s counsel to plead over to the 
merits. 4 * Martin J. dissented, insisting that an action of trespass 
would not lie for a meTc non feasance * a difticulrv bv no means 
frivolous in itself. ” If this action is to lx* maintained on this 
matter,” he said, “ one shall have an action ol trespass on every 
agreement that is broken in the world.** I his. however, was tin 
very thing sought, and so it came to pass in the two following 

Modem pleading would regime, of couiw, 4 ninth more d«Muut av rrmnil ol 
ronskjlcraiinn : hut the doctrine uaa not vrt formed 
Mich, it H IV ft, pi hn 

4 * H»l 3 H. VI. 36, pi 33 I here 11 some doubt ns to the date of this case wr L Q.R. 
xxiv, ^84. Notwithstanding the favourable view taken by several judge* -~*er 
further, 14 H. VI. 18, pi. y8~ the point remained open for many yean, 1 er 
19 H VI, 49, pi. 5. In Dw.fi ft cam a little later, ito H, VI. 34 [a.ii. 144*], am! 
now from original MSS. in Mini Hemmant'a Select Cud in the Kxrhquer Chamber. 
Sdden Society, 1933, p, 97, wrier a distinct advance in judicial opinion though 
the result it not Mated * *ee dieriiUy the arfumenti of Newton and Piston JJ», 
who saw no difficulty in a hill of deceit being an optional remedy even where 
covenant would lie For fuller comment, Holdtworth, If. E. L. hi, 433. 
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reigns, when the general application of the action of assumpsit was 
well established. But only in 1602 was it conclusively decided that 
assumpsit was admissible at the plaintiff's choice even where debt 
would also lie/ 1 The faction of the action being founded on a ton 
was abolished h\ the Common I-aw Procedure Act, 185s (15 fc ib 
Via. t. 76) ss f tj, 74 44 

Meanwhile the 1 elation between the panics which was assumed 
as the inundation ot the dut\ violated 1>\ the defendant, and which 
lmoluxl the plauuifTs having in some was changed his position 
toi the uoiv* on the laith ot the delendant's undertaking, 0 was 
tramfmnicd into the modem doctrine of Consideration, coalescing 
on the wav, m iaci if not in stmt theon, with the existing icquire- 
ments ol lilt actions of debt and account Of this wt shall speak 
sepai ateh 

It is state d m sc uial books of authontv (e g , Slupp l ouchst. 34) 
that a deed must he wuticn on paichment 01 pujiei. not on w’ood, 
Xoc I his seems to icier to the then common use of wooden tallies 
as molds of conn act l n/heibeit in lait savs 44 that if such a tallv 
is sealed and delixcicd b\ die pans it will not Ik* a deed; and the 
\eai Books afioid evidence of attempts to iclv on sealed tallies as 
equivalent 10 deeds, and u appeals that b\ the custom of Ijondon 
thev wete so I he sc tallie s wue no doubt wntten upon as w T ell 
as notched, so that nothing could be laid hold of to icfuse them the 
dcsciiption oi deeds but the fact of then l>eing wooden, the 
writing is expnssh nuutioiucl m one case," and the Exchequer 
tallies used till within itcem times weie likewise* wiitten upon. 47 

* r ia« 1 Co K* p 01 r i>n I \ (Ji I as nil lalrr hrlnt it was admitted, 

that the sulm.mti it < auk ot ur non ut assumpsit the nnirju O \\ Holmrs, 
I hr Otimn t» la % -.187 K>r tbr caiho h»Mor\ Smrs imJ Huldsworth, 

uht tup 

4 ' 1 1 hr patt pU\ril h\ 1 quit) in tn< dfielopnifitt ot c miract u irared bv I*rof W T 
Bar bout m * The Hinton »»l (.on trait in rarl\ English hqurv ” 1014’, embodied 

in \ol n ot Oxhird Muviics m Smal and Legal History rtl \ inogradoJT) ] 

,} M In all these tasr* there t* an undertaking and muitei oi Ian bound that which 
«ouivk tvi 1 mmani Newton m t { H \l ill 
44 I- \ B 122 l 

*** * l n tailik dr dru* « 1 ** *** dr pn wvujt dr la tit* » ni auvi Jort corn* une obligacoun " 
Liver Mhuv, nil *t 

44 frui u II I\ J 1 pi > lb*" oihrr ruaiioni w< havxr bern able lo verify are 
FojkIi a r » Ld III U) wrnnglv iritrtvd 10 av p> in tbr last * asr and in the margin 
of Filth t, pi u when ih* lrpottri nears it is van! so be otherwise in London ; and 
Trin 44 Ixi III 21 pi 23 tor a ease whnr the Court wa* favourable to a 
mrrrhani'* tallv, srr Middlesex Iter. 22 la! J t r >8 
r See am mint nf them in Hall Vimquiiies ot the Exchequer, 118 199 , H Jenlunson 
in Prut Sue. \ntiq id S vu, 2 U \wi 40 , Vrch*ol ids \ 11, <367 file French 
art. i)$ 3 x and Italian art i ijj) C'imI Code* expressly admit Lalhc* as evidence 
Ijetwrrn traders who keep shnr at counts m this way, nor is the use of them 
unknown at this day 111 England Bv the touriny of the late Mr. J B. Matthews, 
K C , lormrrlv of Won ester I have a specimen of ihe tallies with which the 
hop-pickcrt in Herefordshire kept v if the\ do not still keep) account of the 

S uan tiucs pickctl Fhry vsrrr simikrlv used in the Rentish hop country, and in 
lampshur and in co Galwav Bakrrs' tallies are believed to be still common through- 
out France. Specimens of English tallies both ancient and recent may be seen m the 
medieval room of the British Museum, and at the Record Office Cp. Col Yule’s 
note on Marco Polo, 11, 78, 2nd ed. , a^d Savings of Lao-tsu (tr. f Giles, “Wisdom 
ot the East M senes), 29, 
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JJ — MODERN REQUIREMENTS OF FORM 
JhORMXI CONTRACTS 

Wt ha\e seen how in the am iciu \ icw no conn act xsa$ good (a«» 
indeed no mi hi the law was) unless it In ought itself within some 
favoured class bs sattshmg panic ulat conditions ol form, or ol 
evidence ot both I he modern mow to which the law ol England 
has now long tome inund is the i excise, naineh that no contract 
need l>e m am puiticulai hum unless u Indongs to some class in 
which a parttculai foim is sj>e< mils mpnred 

Beloit' we sa\ am thing nt these classes it must be mentioned 
that commas undci seal ait not the onh loinial conn acts known 
to English law I here ate teti.un so called ' conn acts of retold" 
which aie ol a set highci natuic than conn acts b\ deed The 
ludgtnem ol a (..emit ol Kuoid is ticatecl loi some pui|>o>es as a 
comma and i mngni/ancc i r , a willing obligators acknow- 
ledged betme a judge 01 otiut olhcci has mg authoms foi that 
purpose and cm oiled in a C.omt ol Kccmd, is stnctls and piopetlx 
a comma eniucd into s\ it h the ( town in us judicial capacity. 
1 he >latutm\ loims ol secunts known as statutes ineuhaiu. 
statute s staple , and iccogiu/ames in the natuic ol a statute staple, 
w t*i c likewise ol nt md but this hast long since lallcn out ol usi* ° 

I \ comma undci seal is a spot its ol deed and the icqmsites foi 
u aie that it must be pi mud t\pcd 01 wtitun on pape i 01 parch 
num and signed, sealed and cUlixcird In piaetuc sigiumte was 
usual at Common law, although thne apjxais to haw been no 
|X)Sitis e mil that it was net c ssat v 1 he lawofPioptus \< t mjjt, 
(1*, (»eo < -mo s 7; makes ism mill the sign nine ni niaik 
of tilt pet son ts.ee tiling the dad Sealing includes not mils a seal 
in the common sense ol that woid Inn also am sign 01 ssiuIkiI 
which put poits to be a seal and which has best) lCfOgm/ed and 
adopted as his sc a I b\ the pairs t see tiling the deed, it is hcquenth 
an adhesive walci attached to the doc emu m even beloie itscvccu 
non D< list is lias a sonic w hat tcc hnic al uuMtimg It consists 
in the paitv who csecutcs the deed placing Ins fmgn on the seal 
and sax mg 4 I dtlixci this as ms act md deed without doing 
mote, 01 much handing the deed to the other pairs or his agent, 
without sasing anv tiling 11 it is delis etc d to \ to be deliseted bs 
him to the benchciars upon some condition, n is called an 
‘ esc toss and clocks not become opemtive as a deed until the condi 
tion is fulfilled '*] 

1 \t common lass, the contracts ol coijjomtions 1 he tule that 
such contracts must in gcncml be under seal is cailiei 
than the time when the modern doctrine of contracts was 

** As to CoriLfdc ts of Record, set Anson, 55, 1 8th rd , and Cor an arrount of statutes 
merchant:, Sec , 2 VS ms baund 216 — 222 

** [The author nowhere describes the requisite* mentioned above, and it seems advisable 
to include them J 
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formed Of late years great encroachments have been 
made upon it, which have hardly reached their final 
limits, the Ian is still unsettled on some points, and 
demands careful consideration Both the historical and 
the pi actual leasons lead us to give this topic the hist 
place 

2 Paitlv In the law merchant (now codified in many junsdic 

lions) and parth by statute, the peculiar contracts 
expressed in negotiable instruments 

3 B\ statute only- 

V I he \anous contiacts within the Statute of Frauds, 
1677 (2*) Cat 2, c 3), s 1 Certain sales and dis 
jxisitionsof property aie icgulated by othei statutes, 
but mostly as tiansfers of owtuishipor ol rights good 
against third pervins lathci than as agieements 
Ik tween the parties 
B Mai me insmances 

C 1 1 a nslc 1 ol shaies in companies (generally) 

1 ) V< know lodgment of debts baued bv the Statute of 
1 imitation of (ames 1 [iejx*aled and replaced by the 
I nun moil \ci K| jq {2 V 3 (no b c ji) post ^07] 
h Mamagt 1 Ins tit hough \\ c do nm mean to cnici on 
the subject of the Mauiage \< is must he mentioned 
hm to complete the list 


I VS IO (OMR \C IS or C ORPOR VI ION S 


T 1 k doc tunc of the common law teas that coiporations could 
bind themselves only undo the 11 common seal except in small 
matins ot daily cxcuneiut, as the apjximtimm of household 
sen mis and t lie like I he piuuipli ol these cvccptions being, 
in the woids ol t he Comt of Fxihcquei Chanibei convenience 
amounting almost ir mcessitv '* the vast incieise in the extent, 
ini|X)itanu and vanetv ol <01 jxn ate dealings which has taken place 

111 modem turns has led to a coi it spun cling me tease of the exeep 
tions Beioie consideung these how eve 1 it is well to cue an 
appiovecl judicial statement of the mlc, and of the masons that 
mav be given loi 11 


%1 "The seal is required as authenticating the concurrence of the whole 
body cor|x>iate* II the legislature m erecting a hodv corporate invest 
any member of it either expressly or impliedly, with authority to bind 
the whole Ixxfy by his mere signature or otherwise, then undoubtedly 
the adding a seal would be matter purely of form, and not of substance 
Every one becoming a member of such a corporation, know> that he is 
liable to be bound m his corporate character, by such an act, and persons 
dealing with the corporation know that by such an act the body will be 

M i*® 111 * 1 * 613.616, and sc* old authorities coUrcted in notes to Arnold \ Mayo w 

qf Poole (1842) 4 M fit Gr 860 , 12 L J C P 97 , 6i R R 664 , and FtrfuMmgm* 
Company \ Robertson (184*) 5 M fit Gr 131 > 12 L J. C P 185 , 63 R R. 242 
Church v Imperial Gas Light Co (1838) 6 A & K 846, 861 , 45 R. R 638, 643 
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bound. But in other cases, the seal is the only authentic evidence of 
what the corporation has done, or agreed to do. The resolution of a 
meeting, however numerously attended, is, after all, not the act of the 
whole body. Every member knows he is bound by what is done under 
the corporate seal, and hv nothing else. It is a great mistake, therefore, 
to speak of the necessity for a seal as a relic of ignorant times. It is no 
such thing : either a seal, or some substitute for a seal, which bv law slial) 
he taken as conclusively evidencing the sense of the whole body corporate, 
is a necessity inherent in the very nature of a c,orporation. mj 

It is, no doubt, a matter of “inhetent necessity” that when a 
natural person acts for a corporation, his authoritv must be shown 
in some wav, and the common seal in the agent’s c ustody, whe n an 
act in the law purports to be the au ol the coiporation iisdt, or 
his authorits under seal, when it purjxms to be the ac i ol an agent 
for the 1 01 j mji at ion. is in English law the letogni/ecl exideiue lor 
that purpose But theic is no icason in the naiuu* ol things whv 
his authoiiiv should not he manifested in other wa\s: not is the 
seal ot itscll con<lusi\t\ ioi au iiistiumeut to which it is in f ac t 
affixed without authority is not binding on the corpoiation On 
the other hand, although it is usual and desirable for the deed of a 
corporation to be scaled with its proper corporate seal, ir is laid 
down b\ high amhoiities that anv seal will do/' A lompam umltn 
the Companies Act must hate its name engratrd in legible 
characters on us seal, and am director. See. , using as the seal of rhr 
tompanv am seal on winch the name is not so engraud is subject 
to a penahs ol 30/.: ' but this would not, it is coin cited, pietenr 
instruments so executed from binding the compam u 

Wc now turn to the exceptions. Ac c 01 ding to t lir modem 
authorities it is established that the “piinciple ot comenience 
amounting almost to necessity” ss ill coser all comracis which can 
fairlv be treated as necessait and incidental to the jmrjxises fo; 
which the corporation exists* and that in the case' ol a tiading cm- 

** Altiyor of Ludlow \. Charlton » 1840 ♦» \1 A* tt . H13, Hrt , y> K. R. 7H4« -tdnptcd b\ 
Pollock, B. in Mayor of Kidderminster \. Hardwick 1H73 I.. R. q Ex. .it 24: 

43 L. J. Lx 9 : and srr prr Keating J. Austin v. Guardian* of Bethnal G retn ^1874' 
L R. 9 C. P. at ()j . 43 L. J. C. P. ifjo |Cf p. 94, where it is pointed mu that, 
on the authorities, it is impossible to say whrihrr the requirements ol a seal is ,1 
matter of form or a matter of substamr ; the citation from the Ludlow at e m thr 
text subra ■ seems to recognize IkmIi principles.) 

Z1 Bank of Ireland \. Kims' Chautur, 'i8',y S H- I- f*. 380 ; lot R. R. 218 
4,1 10 Go. Rep. 30 h ; Shepp. Tout hst. 37. SVt the rule is doubled. Grant on (.orp. 50, 
but only on the ground of convenience and without any authority. I he like rule 
as 10 sealing by an individual is quite dear and at least as old as Bratton : Non 
multum refert utrum [carta] proprio vel alieno sigillo sit Mgnata, rum seniel a 
donatore coram testibus ad hoc \ocatis rrrognira et rone rasa fuerit, fu. j C'p. 
Britton, 1. 237. 

Consolidation Act, 1929, s. 93. 

** Notwithstanding the statutory penalty, there is a reported instanrr of the private 
seal of a director being used when the company had been so recently formed that 
there had been no time to make a proper seal : Gray v. Lnvis (1869) L. R. 8 Eq, 
at 1 . The like direction and penalty are contained in the Industrial and 
Provident Societies Act, 1893 ^56 & 57 Viet. c. 39), s. 66 (repeating an earlier 
enactment) . The seal of a building society incorporated under the Building Societies 
Act, 1874 (37 & 38 Viet. c. 4a), s. 16 (10), “ shall in all cases bear the registered 
name thereof,** but no penalty or other consequence is annexed to the non-observance 
of this direction. 
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povation all contracts made in the ordinary course of its business oi 
for purposes connected therewith fall within this description. The 
same or even a wider conclusion was much earlier arrived at in the 
United States. As long ago as 1813 the law was thus stated by the 
Supreme Court : — 

* 4 It would seem to be a sound rule of law that wherever a corporation 
i*> ac ting within die scope of the legitimate purposes of its institution all 
parole contracts made by its authorized agents are express promises of 
the corporation, and all duties imposed on diem by law. and all benefits 
conferred at their request, raise implied promises for the enforcement of 
which an action may well lie”** 

In England this title cannot be so bioaclh laid down* as there is 
still a distinction between (lading corpoiaiions and coipoiations 
created foi am other purpose As to the lattei class there was 
Joiuieih a set ious conflict ol decisions 

fRADING CORPORATIONS 

Vs concerns trading coiporaiions the law was settled by the 
unanimous decisions of the Couit of Common Picas and of the 
Exchequer Chamber in South of Itrlatid Colliery Co. \ . Waddle.*' 
The action was brought h\ the com pans against an engineer foi 
non-del i\cn ot pumping machinery, theie being no contract under 
seal. Box ill G.J. said in the Court below that it was impossible to 
reconcile all the decisions on the subject- but the exceptions 
created In the letent cases were too firmly established to be ques- 
tioned b\ the carlici decisions, which if inconsistent with them 
must \h' held not to be law : — 

“ These exceptions apply to all contracts by trading corpora dons 
entered into for the purposes for w’hich they are incorporated. A com- 
pany can only carry on business by agents.-— managers and others; and if 
the contracts made by these persons are contracts which relate to objects 
and purposes of the company, and are not inconsistent with the rules and 
regulations which govern their acts." they are valid and binding upon 
the company, though not under seal. It has been urged that the excep- 
tions to the general rale are still limited to matters of frequent occurrence 
and small importance. The authorities, however, do not sustain that 
argument.’* 

The decision was affirmed on appeal without hearing counsel foi 
the plaintiffs* and Cockbum CJ. said the defendant was inviting 
the Court to reintroduce a relic of barbarous antiquity.*® 

* 7 Bank of Columbia \ Patterson (iBij'I 7 Cranch, 299, 306. It is ako held by the 
Ament an authorities that the appointment by a corporation of an agent, officer, 
or attorney need not be under seal. 

#i (1868) L. R. 3 G. V. 463, in Ex. Ch. 4 C. P. 617 ; 38 L. J. C. P. 338. Most if not all 
of the previous authorities are there referred to. 

** This qualification is itself subject to the rule established by Royal British Bank v. 
Turquemd (1856) 6 E, & B. 327 ; 25 L. J. Q.. B. 317 ; 103 R. R. 472 ; and similar 
cases, and mentioned at p, 101. For details, see Note 4 in Appendix. 

*° The following earlier rases may be considered as overruled East London Waterworks 
v. Bailey (1827) 4 Bing. 283. Action lor n on-deli very of iron pipes ordered for 
the company's works. The directors were authorized by the incorporating Act 
ofPariiamcnt to make contracts ; but it was held that this only meant they might 
affix the seal without calling a meeting. See L, R. 3 C. P. 475. Hommham \ 
Wolverhampton Waterworks Co . (1851) 6 Ex. 137 ; 20 L. J E\. 193. Contract 
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A& concerns non tradmj^ coi pora Lions, the modern rule is “ that, 
where work is done or sen ices rendeicd at the request of the cor- 
poration m lespet r of matters for the doing of which it was created, 
and the benefit of tin wotk or services is accepted b> the corpora 
tion, so that a contract to pa\ would be implied in the case of a 
private person a similar implication should be made in the case of 
a corporation “ So it has been laid down in the Court of Appeal, 
confirming cailici but not unconrradutcd authoutv to the like 
effect *• 7 hcie still does not seem to be am authont) for holding a 

under seal for cm non of machinery prut of rxira work done with approval of 
the company* engineer and accepted but not within the terms of die scaled 
contract held not recoverable v London Of Biackwall Ry Co 1 1850) 

5 Ex 442 iq L J Ex 308 Work done on railwav in alterations of permanent 
way fitf Finlay v Bristol & Exeter Ry Co ft 8321 7 Ex 409 21 I | Ex 117, 
86 R R 704 where it was held that against a rorporaiion tenant \ could in no 
case he inferred from pavmeiu of rent so as to admit of an action for use and 
occupation without actual occupation London Dock Cox SutnoU 11857) 8 E & B 
447 2 7 1 IQ.® 129 112 K R 593 where a contract for scavenging the com- 

pany 1 checks fur a yrar was held to rrtpnrr the seal as not bring of a mercantile nature 
nor with a customer ol the lompanv can now he oi htflr or no authority Iteyond 
its own special circumstances ser per Bov ill ( J I R j C P 471 
The following case* were afhnmrd or not contradicted Somr of them were 
decided at the time on narn wer or more pai titular grounds and in one or two 
the trading chatacter of the rorporition serim immaterial Hr n ley \ / incoh 

(»a.> Co 1847 V k F 820 45 R. R 626 \c non again*? the compmv for pnee 

of gas meters supplied Churth \ Imperial (>a ( o 1 8 48) b A k 1 84b 45 R R 

638 in Ex Ch Vction hv the company foi breach < f contract to u c ept gas A 
vuppoued distinction between the hahilitv c»f corporinons on executed ind on 
executors contracts w »s exploded Copper t/iiur* ij Fn^und \ Fcx 1851^ 16 
O B 229 20 L | Ci B 1 74 8, R R 44c) \c tu n incflrii lor n< n at c t planer 
of iron rids ordered from the ennipam I he com pans had in fact for many years 
given up topper nun ng and traded in iron but this was not within the scope of 
its incorporation Iois\ I V fi Ry ( iHyj iB B O42 j 1 ] Q. B 
361 88 R R 72b I lie cornpmy was lield liahlr in action lor use and oriupauon 

when there had hern an actual occupation lot corpotite purposes paitlv on the 

ground that a pare I contraci ior rhe occupation w«ls within the statutory powers of 
the directors and might he presumed cp the next case Pauling \ l tsf \ H 
Ry Co 1854 8 fv 867 24 I ) L\ 105 qi R R 807 Slcrpem supplied loan 

order from the engincei s oflice ind au rpted there was no doubt that the contract 
could under the Companies ( lauses ( onsohdation \c t 1845 8 & q V »c t < 16) 

be made bs the directors without seal and it w xs held that the accrpumr and use 
were evidence of an actual contract Hendtrun \ iudratian Rtyai \fatl (0 1855 

5 I Ac B 409 24 L J Q B 422 104 R R 548 Vction on agreement to pav for 

bringing home one of the company s ships from Sydney lu tralum Rryal MaiJ ( o \ 
Mar r etti f iH^ 11 lx 2*8 24 L J lx i“>4 \c lion by the com pans on agreement 

to supply provisions for its passenger ship Reuter v Flntru leltpaph (0 (1856} 

b l & B 341 2h I I Q. B 46 106 R R 6* , where the c hit I point was as to 

the r urination hv the directors of a contract made nnginallv with the chairman 
alone whe cert i.nlv had m luthontv tn mike it Fbbu 1 air ( ompam 1 «l 
1869 I R 8 I <1 1 4 decides that on# who sells rc 1 compinv gi nds of tin kind 
used 11 us husiui vs nerd not ascertain dtat the company means s* to use them 

and is rut prevented from enforcing the contract even if he hid notice of an 

intention to use them otherwise 

ft Lauford v Btllmcay Rural Council [1904] 1 K B 772 78b jx r Mathew I J cp 

Joyce ) s rather more guarded statement Dougin* \ Rhyl ( rtm Council { 1 1 3 } 

2 Ch 407 415 82 1 I Ch 537 

* a S andn' \ Sf Ac l man i8tb) P Q B Pic I I J M C 104 70 R R 664 

Iron gates for workhouse supplied to ordri without seal and accepted Paine 
v Strand l mot 184b 8Q B ,26 15 I J M ( 89 70 R R 503 is really the 

same wav though at first sight contra the decision Imng on the ground that 
making a plan lor rating purposes of one parnh within the union was not inridrntal 
to the purpose* for which the guardians of the union were incorporated they had 
nothing to do with fi tlitr making or collecting ratts in the sevrral parishes not 
had they power to act as a corporation tn matters confined to anv particular parish 
Clarke v (uckfield l ’man (1852) it L J Q, B 349 , 91 R R 891 (in the Bait Court, 
by Wightman J ) Builders work none in the workhouse The former case* are 
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non-trading coiporation liable on a parol agreement not yet 
executed by the promisee 

With regard to munu ipal corporations (and it is picsumed othei 
corporations not treated loi definite public pui poses) the ancient 
rule seems to be still in forte to a git at extent An action Rill 
not lie foi work done on local improvements / 4 01 on an agieement 
lor the purchase of tolls bv auction / 4 or foi the gram of a lease of 
corporate property/' without an agieement under seal Whete a 
municipal tor |>oration owns a giaving dock, a contrart to let a 
xhip have ilu use of it need not Ik undti the toiporare seal but 
this wax said to fall within the ancient exception of convenience 
resting on the frequency 01 uigenev of the transaction I he ad in is 
sion of a ship into the dock is a matte 1 of frequent and otclmaiv 
cKruriciue and sometimes ol urgent \ 

\ppoim\oms H) OI 1 KLS 

1 luxe has ilso been little disposition to iclax the title m the case 
of lpjMmitmuits to offices and it semis at picscnt that such an 
a|)|xmimu nt if the ofluc is of on luqxniancc must he undet the 
coi]>oi«iu sc d io give iht holcki i light of action loi Ins salaiv 
01 mini lumiiui uion I Ins ip|Kjis bv tin following instance s 

Appomtmc \n of ittnrnt y Arnold \ \fa\ot of Pooh (1842) 4 VI Gr 
860 12 L | t P 07 hi R R 664 It is true that the Corporation of 
London appoints m attorney in Court without deed hut that is because 
it is a matte i of ittord su ) M ^ Gr 882 8% But after an attorney 
has tpptartd md acted foi a coipoiatinn the corporation cannot as 
again it tf t ntfur part) to tht at turn dispute his luthority on this ground 
baiullx b ( Ry Co (1848)2 144 17 1 | E\ 225 29? 76 R R 

61 r » Nor can the other paity dispute it after taking steps m the action 
Thomas Hann tb-i Co \ Hall (184 5) *) M k Gr 274 Cp R t % \ 
7utti<4S of C urnbi tland 1818) 17 I, J Q B 102 ’) Demi Al L 431 
79 R R 859 n 

Grant of nnhtaiy pension h\ the La^t India Company in its political 
capacity (rfb'mi y t I Co (18 >9) 5 Bine N C 262 50 R R 688 
Increase of town cltrk's salary in lie u of c ompt nsation Rt g \ Ma)or 
of Stamford «I8V4) 6 Q B 455 66 R R 449 

Office with profit annexed (coal meter paid by dues) though held at the 

reviewed //aigA v \orth Burlty ( man t8,8 1 B A h 87 $ -81 } Q B 62 

An atiouniam employed u> investigate dir accounts of the union was held entitled 
10 rerovei for his work as incidental and necessary to ihe purposes for which the 
corporation w is <i< uni bv 1 rle | C tompion J doubting \uhohon \ Bradfuld 
Union 11866} I K 1 Q B 6 jo y t I ) Q. B 176 In direct opposiuon to the 

foregoing was famjnil \ Billrmay l mon 1841) j 1 v 283 18 I J tx 282 

Building lomrut, under sed providing 1 1 txiia works on wnttrn directions of 
the architect I xlra work done and utepted but without sut h dim non Held, 
acnon would not hr 1 his ipjKsrs to Ik. now overruled Hunt \ WimbUdm 
Ijrcat Board (1H78) 4 C V lh\ 48 jfi l f C P 207 Whethei the preparation 
of plans for ntw offkts for in imoipor itrd local board, which plans were not 
acted cm is work incidental uid nc<csviiv to ihe purposes of the board quart 
The actual derision was on the giound that contracts above the value of 50/ were 
miperaUvrly required hy statute to lx under seal 
** Mayor of Ludlott \ Charlton (1840) l> M V V\ 81 r, R 794 

Mayor oj Ktddemumkr \ Harduuk ( 1 87 4 L R q tx 13 , 43 L ) Lx q 
** Mayor of Oxjord \ ( rou [1893] 3 Ch «s^> where the corporation sought to enforce 
the agreement 

** Wdh v K wig ttm-upon-Hall (1875) L R 10 C P 402 44 L J CP j*>7 
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tikmm of the corporation : Smith v. Cartwright (1851) 8 k 927; 20 
L, J. Ex. 401, {The action was not against the corporation, but against 
the person bv whom the dues were alleged to be payable The claim 
was also wrong on another ground.) 

Collector of poor rates Smart v. West Ham Union (1855) 10 Ex, 867 p 
24 L. J. Ex 201 but partly on the ground that die guardian* had not 
undertaken to pav at all, the >aL*r> being charged on die rates, and 
wholly on that ground in Ex Ch 11 Ex 867, 25 L j Ex 210, 105 
R R 831 

CIciL to master of worUmmr Au\fr \ G unit tr s oj lit '/trial Gtt ev 

(874 L R l > ( P 91 4a L J C P, J(«J 

Dumton \ Imperial Gas Light Co U8J2, J B vY Ad 125 J7 R R 
S52, a> to director fcis voted hv a meeting, but thiefh on the* ground 
that die fees were ntvei intended to he more than a gratuit\ 

Cope\ J ha'nt v Ha: t n <S Co (184<h i E\ 841 18 L J Ex 545 

77 R, R 859 agent appointed for a special negotiation with another 
<ompanv not allowed ro recovci for his work the contract run being 
under seal noi in the statutory form iic signed b\ three dim. tors in 
pursuance of a resolution although b\ another section of tie sj>mal Act 
the director^ had full power to *“ appoint and displace all sue! 

managers officers agents thev shall think proper’ It seam 

difficult to support the decision tin** was not like an appointment to a 
continuing other and cp Rt$ \ Jus'itt of Cumberland (1848 
17LJQB 102 5 Dow! & L 431 7^ R R 859 n , where under vet < 
similar enabling word* an appointment of an attorn* s bv direr tor, 
without seal wa* held good as against third partie *' 

It has been decided (as indeed it is obvious m pi mu pie) that 
inabiluv to enloice an aglet mini wnh a toipnutiou at law b\ 

) cason of its not bring unriei the <m|v>iat< seal dors not <ic:iic am 
jurisdiction to enfoice it in tquttv M 

The lights of toipoutions to su< u|xm conn nt^ ai< vimcwlui 
more extensive than their liabilities When tin eui|>oution ha* 
performed its ow n pan ol the lontt.u t so that the othn pain has 
had the benefit of it the connotation mo sue on the contracr 
though not onginalh bound * lot tins i cason if [nosscssion is 
given under a demise fiom a <ot pouf ton which is imalid foi want 
of the coipoiate seal, and rent paid and accepted, tins will comti 
rute a good veailv tenants 70 and will enable the imputation to 
enforce am teim of tlu agteement winch is applicable to such a 
tenants,' 1 and a tenant who has occupied and enjoved corporate 
lands without am deed ma> be sued foi use and occupation 73 

*’ [For other camj ser HaUbunY Laws ot Lnglami (2nd rd , sol 8, § 164] 

11 Kirk \ Bromley l n*on <1846 2 Ph 640 , 78 R R 232 . Lrampton \ Varna R\ Co 
1 18721 L R 7 C.*h 962 , 41 L J Ch 817 

** bishmmi>m' (,o \ Robertson (1843) 5 M Sc Cr 131 , 12 L J O P 185. The 
judgment on this point w at pp 192-6 ; but the dirtum (ontained in the postage 
“ Even if , . . against ihemaHves," pp. 192-3 irxiending the right to sue without 
limit) u now overruled See Mayor of Kiddermmter \ Hardwick 1 1873) L R 
9 Lx 13, 21 ; 43 L J Ex q 
, a Wood v Tate fi8o6j a Bos & P N. R. 247 , 9 R. R 645 

71 EuUs. Comrnrs . \ Mmol (1869) L. R. 4 Ex. 162 ; 38 I, J. Ex 93 By Kelly C.B 
this is correlative to thr tenant's right to enforce ihe agreemrm ui equity on the 
ground of part performancr, red qu. 

** Mayor of Stafford \ . Till (1827) 4 Binp 75 , 29 R. R 311. The like as to tolls 
Mayor of Carmarthen \ Leun M834) 6 C & F 608 , but see Serj Manning's noir 
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Cottvcr&elv the presumption of a demise from year to veai fiom 
payment and acceptance of lent is the same against a corporation 
as against an individual Lmdloid* "where the corporation ha\e 
acted as ujxm an exetutcxl conn act, t is to be presumed against 
them that everything lus been done that was necessary to make it 
a binding contract upon both parties, thev hating had all the 
advantage thn would have had jf the contiMt had been legularh 
wade " Inrl a person b\ whose jkj mission a corporation has 
occupied J rnd mat sut the corporation foi use and cxcujiation 1 
In the ( ise ot 1 \ calls icnancs tin picsumption is of an actual 
contract but the liahilits foi use and occupation lsiathei quasi e\ 
contiattu It is settled that in guu lal a cause ol u tiou on quasi 
contiact is as good against \ corporation is against a natural person 
Thus a coipoiation mas be sued in an action for nionev rcccned 
on the giound ol •duct ncctssm It cannot be expected that a 
rorpoiation should put then sell ro a promise to utuin moneys 
which tlie\ aie wiongiulh receiving It was held much eailici 
that uovti could lie maintained against a coipoiation — a decision 
winch is pointed out m the case last cited, was analogous m 
principle though not in foim Sometimes it is stated as a general 
iuIc that im potations iu liable on lnfoimal conn acts of which 
lhc\ bast in lac* had the buulu but the extent and existence of 
the suppose d in le ire doubliul " 

SP1C1U siuiior\ iorms 

I oi ms ol eotmac ting othei w isc than undei sc *1 aie piovidedbs 
tuanv sjkxuI oi general \us ot 1* uliarneut cic mng oi i emulating 
eoipoiate companies and contracts dills made m those foims are 
oi course valid But a statute rna\ on the otliei hand contain 
resmctiu provisions is to the form o[ coiporatc contiacts, and in 
that case t lie \ must be stiieth followed Pnictments requiring 
eontiacts of local coiporatc authorities exceeding a ceitain value 
to be in writing and scaled with the coiporate seal aie held to be 
imperative, e\en if the agreement has been executed and the coi 

T * Dot d Patmngion \ Tanme (18481 12 Q, B D 998 1013 iS L J Q, B 49 7b 
R R 4 V> 

" 4 Lou*v L df K W Ry Co (i8r |2 ) 18 Q. B 6^ 21 L J Q B *bi , 88 R R 72b 

71 Ilie* liability existed at common lavs die remedy was improved by the Distress for 
Rent Att, 1 7 J7 (ii Geo 2, c 19) s 14 See Gibson \ Ktrk ^1641 » 1 Q B 850 , 
10 L J Q, B 297 Obsolete under modem procedure 
74 Hall v Mayor of Swansea (1844) 5 Q. B *j2b, 519 , 13 L J Q B 107 , 64 R R 564 
Hie Uke of a quasi rorporauon empowered to sue and be sued by an officer Jeffiry 
v Gun (iS^i) 2 B &. Ad , jb R R 7 bq 
71 larborough v Bank of England (1812) ib Last, b , 14 R R 27 2 See early cases 
of trespass against corporations cited b> Lord Ellen borough, 16 East, at 10 
14 R R 275, 276 

74 Hunt v II mbltdon Local Board (1878 4 C P Div at 53 57 , aS L J C P 207 
[Assunung the rule to exist it wms tu be subject to the proviso that the other party 
who has executed his aide of the contract can recover only ll the contract was 
essential to the purposes of the corporation Salmond L Winfield, Contracts, 
4«9—490l 
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poration has had the lull benefit of it * *• The general icsult seems 
to stand thus — 

In the atxsenct of enabling m ic&trtctm statutory provisions, 
which will non be found to exist in the case of almost every' 
corporation engaged in rommeicial affairs 

\ trading corporation mas make without seal any contract 
incidental to the ordinais conduct of its business, but it cannot 
bind itself bs negotiable instruments unless the making of such 
instruments is a substantise part of that business. 01 is provided 
for b\ its constitution M 

A non trading coronation so fai as it is mcoipotated for special 
purposes nun make without seal am contiact incidental to those 
purposes, but if it lias no vut h pin poses 01 not an\ now practically 
subsisting, it appaiemU c innot contiact without seal except in 
cases of immediate necessity const tut recui fence. 01 tufling 
importance 

In any case wheu an igieemcnt has lic.cn completely executed 
on the pan of a coronation it becomes a contract on which the 
corporation may sue 

The rights and obligations aiivuig horn the tenancy or cxcu|>a 
non of land without an expuss contiact apply to coronations 
both as landlords and is unanuoi occupuisin the saint m inner 
and to the same extent is to natuial persons 

\ coipoiation is bound by an obligation implied m lays when 
ever undci the like c lTcurnst inccs a natuial fieison would be so 
bound 


J MOOIMM I 1 XSIRI MIMS 

I he peculiar conn itts undertaken In the persons who issue 01 
endorse negotiable insnu merits must by the natuie of the case be 
in writing Pan ot tin d< finition ot i bill ol exchange is that it is 

• trend \ Dennett i8',8 ft B \ S yyb 27 I | ( P 04 Wwt v Hi mbledon 

Local Boar i 1878 \ C P I) & in C \ 4 C P lh\ 48 48 l J C P 207 

Youn^ of ( j \ Mayor r f / e w uintnn 188*1 8 Vpp ta ^17 32 I f Q B 713 

Hoar? \ AmifAf/o l 1 rfar ( ounctl (1912] 2 Ch 4«“jj 81 1 J Ch 6f>6 Moreover 

a contract \wthir ^nv >urh cnartrnrnt cannot be rectified for the Court can takr 
no notice o( an\ previous agreement W Hu>zul * fjd \ \mth/rmf>ton Corporation 
[1927] 1 Ch 128 t/t i } (h *8 In faton \ Baxkrr i8f 11 7 B Div 339 
V* I J 0 . B 444 it was decided (hat 1 pros id ion of tins kind in (he Public Health 
Act 187s 38 & $9 \ ic 1 t s 174 applies only to contrast known at the nmr 

of making them lo rxreed thr specified value or amount of 30/ As to the 
application of the pn visions of that At t 10 bodies outside b> an extremely elliptical 
and somewhat ungraniniaiu al statutory reference Six on v Enth ( rban D C 
[1924)1 K B 8iq 91 I | K B ^56 C S (Note that s 1 74 was repealed by the 

Local Government Art r 3 j 23 & 24 Geo , < 31 s 266 nf which eon lain* rules 

for the making of contracts bv local authorities and includes no reference to any 
SO l limit but as contracts must under s 266 be made in accordance with the 
standing orders of the local authority, it is possible for any surh authority to require 
writing for contractu which exceed in value and amount the particular sum if any, 
specified by the standing orders , see / umley's Public Health ( 1 ith ed ) vol 1,1131] 

*• See pp 106, 108 

41 Assuming Finlay \ Brutal td Exeter Rj Co 1832 7 f x 409, 21 I J fx 117 
86 R R 704 not to be now law 
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an unconditional order in writing “ The acceptance of a bill ol 
exchange, though it may be verbal as far as the law merchant is 
concerned, is lequired by statute to lie in writing and signed M 

AS IO PURFLV S I A n 1 OR\ I ORMS 

\ Contracts unthtn the Statute of Frauds, 1677 (*9 Car *, c j), 
*$ 4. i 7 “ 

We shall heic state, so lar as contracts are concerned, the con- 
tents of the statute, and some of the leading points established on 
ihe construction of it 

Sect \ — The statute enacts that no action shall be brought on 
any of the contiacts specified in the jth section * unless the agree 
ment upon which stub action dull be brought or some memo- 
landuni or note thereof shall In in wilting and signed b> the part) 
to be charged therewith or some other j>erson thereunto b\ him 
iawfulh authon/ed The contracts comprised in this section 
aie 

a Vm special pioimsc' b\ m c\e<utoi 01 administrator 4 to 
answ c t damages out of his own estate No difficult has ansen 
on the woids ol the st mm md the ch*cf obsen anon to be made 
is the almost sc 11 evident one (which (quails ipplics to the othci 
casts within tin statute) th it the existence of a wntien and signed 
immoiaiulum is made * mcessan condition of the agieernent 
being cnloiccablt but will in no cave make an agreement am 
bettei than it would have been aput fiom the statute \ good 
considei it 1011 a ual consent of the panics to the same thing in the 
Mine sense and all othci things nectssan to make a contract good 
at common law au still n quite d is much is bcfoic 

b Vm special pionnsc to inswci toi the debt default 01 mis 
c an jage s of anotlu 1 pel son 

On this the pnneipal |m>iii(s m as follows \ pioimse is not 
within the si mm unless then is 1 debt kc ol some other peison 
for which that othci is 10 itmun liable (though the habilin need 
not be a pusent one) lot time c m be noconnact of suret>ship 
or guaiantv unit vs and until then is 111 actual principal debtor 
‘lake iwav the found it ion of pi uu ipal conn a< 1 the eontiact of 
suietyship would fail ' When the li ibilit\ piesent 01 future 

Bills if htlnmtr \u \ *V p \ >( ( tut s ) Sn ol prormssoi\ noirs 

' 8* 

** It> s 1 *' It will Ik rcimmlvrrd tint lulls n snjil ol sslmh tlicqms hm a species 
do not 1 if a c< | t inir 

** Vs to it> ttiitlioTthip sor Pul ( r.iwfuid l) llr-nm^m l im ol Ptnnsylv I*a\s Ret 
Maith K|i ^ [lor a Imiontal «. count of the statute sec Holds worth Histon 
uflnglLsh 1 on m »n<l (or i monograph on the current lan Dr fames 

Williams lh< Statute of hraucK §4 iq,* sir too ,n 1 Q R ^ v S30 ] 

M Special pioimtr meant loi ihr lauxns of ihc Restoration special as opposed 
to indebifatut) Mtumfmi Srt Prol CravUoidJ) Hemnpin57Um\ Pa Las* Ris bn 
M An to thev contracts of rare uton Williams 1 xn utors ( lath ed uht iisi 

[For a comparative gaudy w Di T J Carlin in 54 L Q R 220- a^a ] 

Mmmtstfphen \ Lakmm ^ 1 Oy I ) T R 7 Q B nyt> 202 on Ex Ch ) , 4) L J Q, B 
188 prr Wi lies | afTd (1874^ I R 7 11 L 17 nom Laktman v Mwmtsttphen 
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of a third person is assumed &% die foundation of a contract, but 
does not in tact exist, then, independent!) of the statute, and on 
the principle ol a class of cases to be explained elsewhere, there is 
no comma. On the other hand a pio mi so to be primarily liable, 
or to be liable at all e\cnts, whether any third person is or shall 
Iwcomc liable or not, is not within the statute and need not be in 
writing. It noun be an mdemims. it is not a guarani ).* 1 But if 
the promise is substantially dependent on a third person s default 
it is within the statute** Whethei paiiiculai spoken words, not 
m themselves conclusive, r.g.. " C*o on and do the work and 1 will 
see you paid." amount to suc h a pioinisc 01 onl\ to a guaiaiuy is 
a question of tact to be det emu tied In the circumstances of the 
case.** 

Not is a pioiutse within the staiitie uulos it is made to the 
principal ueduoi ‘ 1 he statute applies onlv to ptmmscs made 
10 the prison to whom anothei is answerable or is to become so 
A mere promise ot indemnity is not within the* stature.” though 
am pionuse which in in substance wjilun it cannot be taken our 
of it In being put in the form ol an indemnity * V promise to 
beai contingent losses, incidental to a tiansartion m whuh the 
pro mi soi has an mdcj>ciideiit inter cm. is a pmimse ol indemnity 
and not a guaiainv But a guaiamv is not taken out ol the 
statute merel) because the guai amor has some mteiest m the 
principal debtors solvency 

A contract to give a guauuuv at a huiue tune is as iiuifh within 
the statute as the guaiamv itseli M 

c ‘ An) agieement made upon consiclei anon ol maiiiage" A 
promise to marry is not within these' wouls, tlu consideration 
being not marriage, but the otiin party’s icciprocal promise to 
mam. Tor luithci icmaiks on the ellect ol tins clause see 
ChaptcT XIII fni Agreements ol Imjx‘1 let t Obligation 

In old books we ftec|uentlv meet with anothei son ot difficulty 
touching agreements of this kind; it was much doubted whethei 
matrimony were not so puielv spiritual a matiei rliat all agree- 
ments concerning n must be dealt with onl) bv the ecclesiastical 

•• Guild & Co. v. Conrad [1894] J Q B. 885 , C3 L. J. Q B, 721. 

99 Hot burg India Rubber CUrmb Co. v. Alar tin [1902] l KL. B 778 ; 71 L. J, K B. 529 ; 

Davy j v. BuswfU [1913] a K. B 47 ; 8a L. J. Ch. 499, both in C A. 

•• Lakeman v. Mounts tephm , Guild d? Co. v. Conrad. 

91 Eastwood v. Kenyon (1840) 11 A. & E, 438, 446 , 5a K. R. 400 ; (onma. Cripps v. 

Hartnoll ^1863) 4 B. & S. 414 ; 32 L, J. Q,. B. 381 (Ex. Gh.). 

99 Cnpbt v Hartnoll (laat note) ; Wilder v Dudlow (1874) L. R- 19 Eq. 198 ; 44 
L. J. Gh. 341. So of an indemnity by one partner to his copartners in respect 
of a doubtful debt from a third person to the hnn ; Re Hoyle [1893] 1 Ch. 84 ; 62 
L. J. Ch. 182, C. A. 

#J Qripps v. Hartnoll, note 9I . 

94 Sutton \. Grey [1894] 1 Q.. B. 285 ; 63 L. J. Q. B. G33. 

• » Datys v. Bus well, note 

99 Mallet \. Bateman (1865) L. R. 1 G. P. 163 (Ex. Gh.) ; 35L.J. C. P 40. See further 
on this clause, 1 Wms. Saund. 229 — 23s, or 1 Sm. L. C. 334, note to Bkkmyr v 
Darnell (1705) Cp. Wallace v. Gibson [1895J A C. 334, on the Mercantile Lav. 
(Scotland) Amendment Act. 
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courts* the type of these disputed contracts 1 $ a promise bv A. to 
B. to pav B 10 / if he will marry A ’s daughter* But this by the 
way." 

d M \n> tontiatt 01 sale oi lands, tenements, or hereditaments* 
or an> mteiesr in 01 concerning them ’ This clause is usually 
and conveniently consideied as belonging to the topic of Vcndois 
and Purchases of real estate, and the leader is refeued to the 
well-known woiks whuh neat ol that subject Questions have 
arisen howcvti uhcthci sales of growing tiops and the like v\erc 
sales of an imeust in lands within the ph section 01 ol goods 
within the 17th ** V salt of tenant s fixtuies, being a sale only of 
the light to se\ei the hxtuics fiom the iuthold dunng tin term, 
is not within tithei section 

Now all convey ante sol land must be by deed I iw of Proper! \ 
\ct, itjsr, (13 (*co 3 t zo) s 32 sujiersedmg the eailier pro- 
visions Ixnh ol the Statute o( 1 lauds and of the Real Propertv 
Vet 1843 (8 k \ ict c 10O) But an intoimal lease* though void 
as a least, mav be gw>d as an agieement ioi a least * 

( Vm agiterm in that is not to be pcrfoimed within the sjiace 
of 011c vtai Itoni the making tJitrcof 

Is not to be not is not 01 mix not be I his means an 
agreement that on the fact ol it is not to lx ptifoimed within a 
x t at md includes an igicmient pin ]>oi ting to extend ovtt a 

• Su< h promise mw be sued on in ilu king v C^ourt it b\ tired 21 1 ib Ass ioi, pi 70, 
ofhtrwiv it hr hid promise J 10/ nth hi j dut^htcr in nwrnafe, then it should 
be in ihr Court Chustian Inn is Id III .4 p) ,</ action pood without 
spec ialt> where thr inamapt hid lakrn place Mith j- H \ 1 8 pi 18 contra 
\not without dissent Inn 17 Id 1 \ 4, pi j In Br*u u n s time the rxrlnsivr 
ptnsdiciion ol tht spiritual rouits appear*. t< ha\e iiern admitted ad f^ram 
se< ulau train non dibrt jxr id quod minus rst ri non prim ip ilc id quod primum 
cl principal' cst in foio tt,i Irsiastu n ut si ob causam matrimonii j>rruiua prommatur, 
licet sideatur prima fade auod (oprutio mijkt c a 1 all is u debius prrtmcat ad iorum 
sec ulau tameri propter id quod mams est cL dipmus trahitur cogmtio pecuniar 
prom is vac ei hbiuw ad toruin ret Iruattn urn, ct ubi [■* ihi] Icnum non habet 
prohihmo 1 uin drbituui sit de Ustamentn \rl m a iron on 10 folio 175 a It 
should lx mm nix ml that throughout thr Middle \gcs ordinary dtbts were 
indirecd) tnloiud in the spiritual iourl\ b\ the imposition ot pcnanci e v , 22 
Lib Vw ub\ aw/ I lie mk ailed statute of Cmumspecte agaiis appears to base 
t»een construed as allowing tins if the spiritual court did not directly order pavment 
of the debt 

•* {£# Williams \ endors and Purchasers] This prmiuon is now replaced b\ a more 
dearly worded enactment I aw of Propertv Act 192* s 40 As to an averment 
collateral to a demise ul land not being within the statute, see Morgan \ Griffith 1 1871 J 
L R b h 70 |0 L ] L\ 46 f Frskutf \ ideanc ^ 1 87 4 1 L R 8 Ch 75b , 42 

l J Ch Hr, Instils Duke (1875) LR 13Q.B 174., 44L J QB 78 De 
Lassallt \ Guildford [iqot] J k B 21 j * 70 I J K B *,33 C V A promise bv 
A to B that if B buys Wlntcacre V will rttm B the pi ice is not within s 4 Boston 
v Boston [1(904] 1 k B 121, 73 L J KB 17, C A As to a more than doubtful 
extension of this c lavs of aulhonues m Ontario Sfercur \ Campbell (1907) 14O LR 
6^9. KcL Q K xxvi, 1 94 As to the distinction between a demise and a mere 
licence or agreement lor the use of land without any change of possession, Wells v 
Ktngston-upon-Huil (1875) L R 10 C P 402 , 44 L J C P 257 
11 Marshall v Green (1875) 1 C P D 35 , 45 L I C P 153 As to budding materials 
to be severed from the sod* L&very v Pursell (1888) 39 Ch D 508, 57 I- ] Ch 570 
v Gaskell (1877) 1 Q B D 700 , +5 L J Q, B 540 
‘jtDart, V & P 1, 198 [If the author’s reference is to Dari’s 8th ed (1930k u does 
not support the text , a reference which doc* is Woodfall. Landlord and tenant 
(34th ed 1939), *9*— *94 1 
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longer term, notwithstanding that it may be determinable by an 
option or other gixen contingent event within a year." An agree- 
ment capable of being performed within a year, and not showing 
any intention to put oil the performance till after a year, is not 
within this c lause.* Nor is an agreement within it which is com- 
pletely performed by one party within the year;* nor an agreement 
not expressed to be for any certain term, and determinable on a 
contingency which ma\ happen within a vear. 4 An agreement 
foi serxice foi one yeai ‘ tioni " the day next following is not 
within the statute/ A paitv to a parol agreement within the 
statute who has fully perfonned his pail is not thereby entitled u> 
sue on the agreement, but can reiosei as on an implied contract 
for sen ices icnrieml * 

Seri. 17. — This section of the statute 4 was extended by the 
Statute of Frauds Amendment \<r, 18*8 '9 (ioo. 4, c. 14; lxnrd 
Tenterden’s Act) v 7, so as to include all executory sales of goods 
of the value ot in/, and upwaids. whethei the goods be in exist 
dice or not at the tune ol the contiact In England these enact 
nients are su|>eisecled and consolidated In the Sale of (ioods Act. 


■* Mir* OR MF YfORANDl'W 

Theit* is a c minus dtflcrcnrc in the judicial iniei pi elation of 
the “ agreement " of which a memorandum or note is required 
by s. 4, and the 4 ‘ lnigain ” ot which a note 01 memorandum was 
required by s. 17 l lie “ agieeineni ol s 4 includes the con 
sideration of the contiact, so that a waiting which omits to 
mention the consideration docs not sausfv the wolds of that 
section: but the " bargain ’ of s 17 me hides the price of the goods 
as a material term onl\ when it has been specifically agreed 
upon/ So lai as lrgnrris guaranties, however, this construction 

a Honan v Ehrlich [ i r>i a j A (,* 31* Hi L J. K B. 397, approving Debtor 1 v CWft # 

(1836^ i H & N Hi , as L [ Ex 267 , 10H R. R 46b 

4 Smith v Aeate < 1837) 12 B N S ft 7 ; jb I. ( C P 143 , iofj R R. fti 1 But see 

Reeve v Jenmngi fiqio] 2 K IJ 322 

4 Cherry v Hcmim ? 1 1819) 4 Ex 631 , iq L | Ex 63 , 80 R R.7'n noir^ to Peter v. 
Compton , 1 Sm. L C 31ft 

4 McGregor v McGregor ^1888) ji Cl B. Div 424 ; r >7 L. J H. ^91, apparently not 
overruled by Hanau v. Ehrlich [See, too, Adams v. Union Cinema*. Ltd. [1939] 3 AJI 
E. R. 136, 138, which du Parrq 1- J regarded as one more illustration of the grotesque 
results of the statute. Gf 50 L. Q,. R. 82 85.} 

7 Smith v. Gold Coast and Aihanh Explorer r (1903) l K. B. 283, in C. A. 1 h 838 ; for 
the last day of the wrvirf will lx- the anniversary of the clay on which the contract 
tt made. 

• Scott v. Pattuon (1923) 2 K. B 723 ; 92 L. J. K. B 886 

* Sixteenth in the Revised Statutes ; the difference arises from the preamble and the 

enacting part of s. 13 being separately numbered as 1 3 and 14 in other editions. 
The section is commented on in detail in Blackburn on Sale, Benjamin on Sale, and 
Sir M. Chalmers on the Sale of Goods Act, 1893 filth ed. 1931). A modern case 
of some importance on acceptance u Taylor v. Smith, C. A. (1893) 2 Q,. B. 69 ; 
61 L. J. Q.. B. 331. If a contract for sale within s. 17 is also within s. 4, acceptance 
and receipt without writing will not make it actionable : Fretted Miners Co. v. Gamer 
[1910J 2 K. B. 776. 

*• 5S & 37 Viet- c. 71, s. 4. 

11 ffoadlj v. McLaint (1834) 10 Bing. 482 . 38 R. R. 310. 
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of 4 . 4 having been lound inconvenient is excluded by the Mercan- 
tile Law Amendment Act, 1856 (19 Ik uo Viet, c. 97), s. 3, which 
makes it no longer necessary that the consideration for a “ special 
promise to answer lor the debt default or miscarriage of another 
person M should apjiear in writing or by necessary inference from 
a written document. 14 

The note or memorandum under either section must show what 
is the contract and who are the contracting parties, 1 II " but it need 
be signed onlv b\ the party to be charged, and indeed it need not 
l»c signed in the common meaning ol the word, for the party's 
name insetted b\ lus authoutv in the boch 01 at the head of the 
mcmoiandum ma\ suttice,'* It is no answer to an action on a 
contract evidenced b\ thc‘ defendant's signatuie to say that the 
plaintiff has not signed and therefoie could not be sued, and if a 
wTitten and duh signed proposal is accepted b\ word ol mouth 
the contract itsclt is completed by such acceptance and the writing 
is a sufficient mcmoiandum of 11." It has also been decided that 
an acknowledgment ol a signatuie previouslv made bv wav ol 
projx>sal, the document having been altered in the meantime and 
the pai tv having assented to the alterations, is equivalent to an 
actual signatuie ol the* document as (mails settled and as the 
record ol the concluded commit. 1 he signatuie contemplated 
bv the statute is not the meic act of writing, bin the writing 
coupled with the paitx’s assent to it .is a signatuie to the contract: 
arid 1 he etlcci ol ihr patol evidence 111 such a case is not to aitei 
an agieemem made between the parlies but to show what the 
condition ol the document was when it became an agiceinenr 


1 ’ St*r also *ui *uml« bv thr Iju Sir Stephen anil die present writer in the Ijiw 

Quarterly Rrsuw i i, ami the notes In Bt rkmvr \ Darnell 170^' ami H’utn v. M or Iter ^ 
18041 7 R R C»4 y. in 2 Srn L (’ 

I ‘ WtJhatm \ Bvrnn < itthji 1 Moo I*. C \ S 1 *>4 SeueU \ Radfvrd (i8<>7> L. R. \ 

C P v > {7 L J 0 P 1 , hwmfi'bfoit \ Swrtt (1923} 2 C.h 314 , 92 L J. Ch. 
r ,9ft 'agent’s anifvjrlnirms ai dan of ognaiuir afterwards unified' 1 , WUluum \ 
Jordan (1877 <1 ( h l) -,17 . 1 -J Ch t>hi r Drum \. Mmloft [191 2] a K B. 373 . 

and a_s to .sufficients ol description otherwise chan b\ name, Rowiter \ Miller (18781 
t App. C.i 11.14, 48 I, J C’h 10, ( all\tu> \ . A on, 1877' 5 Ch. l)n Mx), 46L.J 
Ch -{84 . Janet! \ Huron < i88td Ch I) 182 , (,<xnnhs \ H'dAes [1891] C^h. 77 ; 

61 l, J. Ch. 42 , Hlh\ \ Howorll [ 1 j 2 Ch. 7^7 , <> r , I,. J. Ch. 852 name ol ageni 
tor undisclosed vcndoi sufficient 1 , C arr \ . I.ytuh [u>o<>j \ Ch. hi j , C>9 L. J, Ch. 345 
reference to payment made bs pmchasei without name; , \Fay v. Miller df Co 
l , 94*l Lh ’itwi , cl ',7 1. Q, R. 45* 1 - As 1° "hat is sufficient description of the 
properly sold under s. 4. Shardlow Coltrrell \i88i) 20 Ch. Di\ . 90 ; 51 L. J. Ch 
353 » Flanl \ . Bourne (1897] a Ch 281 1 * r 1 - 

h 9 * 9 j a Ch. 383 . 88 L. J Ch 493 

Evans v. Heart 1 1892) i Q. B ; 6* L J - Q. B 470. As to die authority of an 
auctioneer to sign as agent for a pui chaser, and us duration, see Bell v. Balls [1897] 
1 Ch. 663 ; 66 L. J. Ch. 397 ; Omen v. Roche [ 1 t>j 7 J 1 K.. B. 169 ; 95 L. J. K. B. 945 , 
Law of Property Act, 1925, s. 40 , Chaney v. Maclow [1929] 1 Ch. 461 ; 98 L. J. Ch. 
345 * C. A. ; \Philhfn v Butler 1 1 04,^) 2 All E. R. 238.] As to counsel's authority, Farr, 
Smth Of Co. v. Messers [1928) 1 K.. B. 397 ; 97 L. J, K. B. 126. 

II v * MeaU (1857) 2 C. B. N. S. 67 ; 26 L. J. C. P. 143 ; 109 R. R. 61 1 ; Reuse 
v. Pkksley (1866) in Ex. Ch. L. R. 1 Ex. 342 ; 35 L. J. Ex. 218 ; 143 R. R. 797. And 
where alternative offers are made by a signed writing, parol acceptance, of one 
alternative has been held sufficient • Lever v. Koffler [1901 J t Ch. 543 ; 70 L. J. Gh . 
393 ; Morrell v. Stadd and MiUuigton 1 1913] 2 Ch. 648 ; 83 L. J. 1 14, is a peculiar 
caw: cp* L. Q,. R. soex, 4, 151. 
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between them/* Moreover it matters not for what purpose the 
signature is added, since it is required only as evidence, not as 
belonging to the substance of the contract. It is enough that the 
signature attests the document as that which contains the terms 
of the contract.’" Nor need the particulars required to make the 
complete memorandum be all contained in one document: the 
signed document mav incorporate others by reference, but the 
reference must apjKvar from the writing itself and not have to be 
made out bv oral evidence: for in that case there would be no 
record ot a contract in writing, but onlv disjointed parts of a 
tecoid pieced out with unwritten evidence “ Even a parts not 
named in the principal document mav be identified bv reference 
to a wining shown to be pan ol the same transaction*" The 
reference, however, need not be m express trims It is enough it 
it appears on the documents that thev aie pans ot the same agiee 
mcnt. M One who is the agent ol one p*ut> onlv in die tiansat- 
rion mav be also the agent ot the otlici pattv toi the purpose of 
signature/" 1 I he nietnoiaiuhuu must exist at the nine ot at non 
brought.^ It must be remcmbcied that at the date ol the statute 
and long after (m lau till iH-, 1 ) parties to an action could not be 
witnesses. I his gin s some wav to explain the motives ol the 
tramers. 

It seems that The Statute ol frauds does not applv to deeds. 
Signature [until the 1-iw ol lbojiertv \ct, lga-, (p. <>y was] 
unnecessary foi tiie validitv ol a deed and it is not likelv that the 
Legislature meant to requnc signature where the higher voleinmtv 
of sealing nis it is m a legal jioiiu of view) is alieariv present ' 

SAUL Ot HORSES 

There is k An Act to avoid Horse-stealing,” 1S89 (31 Eli7 c Lb which 
prescribes sundry forms and conditions to be observed on sales of horses 

** Stewart v. Eddowrs /B74 I- R 9 C P. 311 ■ i * L J C P 204 . Homer \ H'alkei 

^ 1923] 2 Ch. 218 , 92 L. J Gli *>7 5, adds \er> little to this 
l enrs v. Victoria G/aring Dock Co '1877^ 2 Q.. B l)iv. 314, 323 , 46 I. J Q, B 219. 
Accordingly it dors not matter, in the ray of an agent signing. whether he w&t 
nr was not authorized to toncludr a contract Darnel j 1 rfjmu (1914} 1 Ch. 788 ; 
83 L. J. Ch. 579 ; Xarih v. Loomt\ (1919) 1 Ch 378 ; 88 h J Ch 217 , GrtndeU \ . 
Bass [1920] 2 Ch. 487 , 89 L J. Ch. 391 

ia See Pence Corf (1874) L. R. 9 Q,. B. 210 , 43 I. J- Q.. B. 52 , Krtmhevn v. Johnson 
(1877) 7 Ch. D. 60 ; 47 L J Ch 132 , Leather doth Co. \ Huronmun 11875) L. R. 
10 Q.- B- .40 ; + 4 J-J Q. b.m; i U \ . Ihummond (1809) 11 East, 1 42 , Taylor 
v Smith [1893] 2 Q. B. 65 ; 61 L. J.Q B 331. J 

Stokes x. Whteher [1920] 1 Ch. 411 ; 89 L J. Ch. 198 {common form containing the 
words “ I agree to purrhasr ” signed by vendor’s agent only, 
sf Studds v. Watson (1884) 28 Ch. D. 305 ; Wrlson v. Dmn (1887) 34 Ch. D. 56c, ; Oliver 
v. Hunting ( 1890) 44 Ch. D. 205 ; 59 I« J. Ch. 235, where the judgment states that 
the old rule was different ; Pearce v. Gardner [1897] 1 Q. B. 688 ; 66 L. J, Q. B. 457, 
C. A. (envelope and lcltri proved to have been enclosed in it may be taken as one 
document to identify addressee). 

fl As to this, Murphy v. Boese (1875) L. R- 10 Ex. 126 ; 44 L. J. Ex. 40. 

21 Lucas v. Dixon (1889) 22 Q,. B. Div. 35 ; 58 L. J. Q. B. r 6 1 (defendant’s affidavit 
on interlocutory proceedings in the action will not do). 

Cheny v. Homing (1849) $ Ex ’ ft 3 ! * *9 L, J. Ex. 63 ; 80 R. R. 735. Blacks tonr 
(ii, 906) and see note in Stephen 7 * Comm., 1, 510, 6th ed.) assumed signature to be 
necessary. [For the Law Revision Committee’s recommendations as to the Statute 
of Frauds, see its Sixth Interim Report, 1937, Crod. 5449.} 
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At fairs and markets : and provides tliat “ every sale gift exchange or 
other putting away of any horse mare gelding colt or filly, in fair or 
market not used in all points according to the true mea nin g aforesaid 
shall he void,”** and an earlier Act on the same subject (1555; 2 & 3 
Phil. &. Mary, c. 1). which only deprives rhe buyer of the benefit of the 
rule of the common law touching sales in market overt. These Acts are 
not touched by the Sale of Goods Act. 1893 (56 & 57 Viet. c. 71), s. 22.” 

In a general treatise of the present kind it would be of no practical use 
to consider the forms imposed on the transfer of various kinds of pro- 
perty (so far as contracts for such transfer are affected) by the provisions 
of special statutes. The most important of such statutes are the Bills of 
Sale Acts. 1878 (41 & 42 Viet. c. 31) and 1882 (45 & 46 Viet. c. 43) and 
the Merchant Shipping Act. 1894 (56 & 57 Viet. c. 60). Transfers of 
shares in companies are, with few exceptions if any, subject to require- 
ments of form, but executor> agreements therefor need not as a rule be 
in writing. 

B. Marine Insiitances 

By the Marine Insurance Art, 1906 (6 Ed. 7, c. 41), "a contract 
of marine insurance is inadmissible in evidence unless it is em- 
Irodied in a marine poliry in accordance with this Act;” it must 
specify prescribed particulai s and be signed by or on behalf of the 
insurer;** by the Stamp Act, 1891, which the Marine Insurance 
Act does not affect, * T a contract for sea insurance (with a limited 
exception) is not \alid unless expressed in a polirs. 

C. Acknowledgment 0 ) haired debts 

The operation of the Statute ol Limitation (21 |ai. 1, c. 16) in 
taking away the reined \ loi a debt mav be excluded b\ a subse- 
quent promise to j»av it, or an acknowledgment from which such 
piomisc can he implied. [The Limitation Act, 1939 (2 8c 3 Geo. 
6, 1. 21), s. aj, icquires even acknowledgment to be in writing 
signed bv the person making the acknowledgment; it also enables 
acknowledgment to be made by an agent. The Act replaced on 
these ironies the Statute of Frauds Amendment Act, 1828 (9 Geo. 
(, c. 14), s. 1, and the Mercantile I.aw Amendment Act, 1856 (19 
& 20 Viet. c. 97), s. 13.]** We say more of this under the head of 
Agreements ol Im|XTfcit Obligation, Chap. XIII. 

Moran Put 1873 42 L. \. Q B. 47 

Vc Oliphani on liic* Law ol Hones, bth ed, >4 fib. The itu ol the Acts is reprinted 
m Vppcndiv I to Cii&lmrre 011 tin .'sale of Goods At t , (omitted in die current edition 
iuh ( 1931 )|. 

” Ss. *2-24. 

* ’ M Viet. t. 39* s. <13. superseding the Cvuioim and Inland Revenue Act, 1867 
V*c t. t\ 23^ a. 7, winch itself superseded earlier enactments; M. I. A. b. 91 . 
(latter enactments muddying 54 & 55 Vic l. i. 39, s. 93, are the Cuiurd (insurance' 
Agrceinent An, 1940, (21 & 22 Geo. 5, 1. 2*, s. 3 ( amended by North Atlantic 
Shipping At t, 1934 (24 Geo. ,, c. 10'. s. ju and the War Risks Insurance Act, 1939 
t2 ot 3 Geo. 6, t» 37), s, 18.] As 10 the recognition of the "‘slip” for collateral 
purposes, sec Ch. XUI. 

(See Preston Newsom, Limitation ol V< 110m 2nd ed,, <h. ini),] 
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CONSIDERATION 

1 mi following iIcm Option ot Consideration was given bv the 
Exchequer Chanibet in 187;,- ‘ A valuable consideration, in the 
sense ot the law. ntas consist either in some light, interest, profit, 
or liencfu accruing to the one parts, ot some forbearance detri- 
ment, loss, 01 ies|Mmsihilitv, given, sullered, or undertaken by the 
other' 1 

The second blanch of this judicial description is realls the more 
important one. Consideration means not so much that one party 
is profiled as that the othei abandons some legal light in the 
piesem. 01 limits hi' legal hecdoin ol action in the lutuie, as an 
inducement toi the pioinisi ot the first It does not mattet 
ss bethel the paits accepting the consideiaiion has ail) apjuteni 
boielit tliciebs 01 not : it is enough that he accepts it, and tliat 
the juris giving 11 does thciehs mulct take some burden, ot lose 
something which 111 contemplation oi law mas be oi salue. 

\n act 01 foibeaiance ot the one jiaits. 01 the piotmse theieol. 
is the jsrice tor which the ptoniise of the othei is liought, and the 
promise thus given tot value is cutoucalile 

A consideiaiion. piopeils sjieaking. can be given onl> for a 
[Momise. VVheie ixiIoiiii.hu c on botli sides tv simultaneous, there 
inas lx- agteemeut m the wider sense, but theie is no obligation 
and no contiact. Ii mas be amusing and not unmslrucusc to 
consider the distinctions to be obsetsed in the legal analysis of 
such common dealings as being ferried acioss a user and paving 
on the other side, busing a new sjujjci on a railwas jdallorm, 
obtaining a lx>x ol matches from an automatic machine. The 
reader inav multiply exantjtles at his pleasure. 

A consideration which is itself a jtrontise is said to be executory. 

1 Cume \ Aina (1875/ 1 . K. 10 Ex, at 162 ; 44 E. J. Ex. 1*4 ; per Cur. referring to 
Com. Dig Actum un the Case, Assumpsit B. 1 15. Cp. hvam, Appendix to Pothirr 

on Obligations No. 1 ; and Edguwe Highway Board v. Harrow Gas Co (1674; L. R. 
tuQ. B. 92, 95 ; 41 L.J. Cl- B 1 ; ami for thr historical distinction lx* tween debt 
and assumpsit in this respect, Langdell. Summary, $ 64, 63 [For American law, 
see Willistcin, Contracts, §§ 102 -103 G, where the learned author insists on the 
necessity for distinguishing between bilateral contracts (promise for promise) and 
unilateral rontrartt (promise for something other than a promise;. As 10 unilateral 
ton tracts, he accepts (§ 102) in effect the definition ol consideration in C'urrw v. Mua, 
but of bilateral contrsu Vs he says (§ 103 F) - 14 Mutual promises in each of which the 
promisor undertakes some act or forbearance that will 1*, or apparently may be, 
detrimental to thr promisor or beneficial to the promisee, and neither of which i» 
void are sufficient consideration for one anothrr.” In § 103 G, he discusses the 
definitions in the Restatement of Contracts, 75, 76. The chief practical distinction 
between the views of Pollock and Williston (as will be noted in the course of this 
chapter) is that Willnton regards some mutual promises as insufficient consideration 
which Pollock thinks are sufficient.] 

1 This statement is adopted by Ix>rd Dunedin, Dunlop Pneumatic Tyre Co. v. Sel/ndge 
Gp* [1915] A. C. 847, 855. 
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A consideration which consists in performance is said to be 
executed. It is important to remember that in the former case 
“ it is the counter-promise and not the performance that makes the 
consideration/* 1 ' 

Consideration is that which is actually given and accepted in 
return for the promise. Ulterior motives, purposes, or expecta- 
tions may be present, but in a legal point of view they are 
indifferent. The party seeking to enforce a promise has to show' 
the actual legal consideration foi it, and he need not show 
anything beyond . 4 


GRATUITOUS PROMISES 

Aii infonnal promise made without a consideration, howevei 
strong ma> he the motives 01 even the moial duty on which it lv 
founded, is not enforced b\ English courts of justice at all. Even 
a formal jmmiise, that is a promise made by deed, or in the propel 
technical language a covenant, is deprived, if gratuitous, of some 
of the most effectual remedies administered by them. A promise 
to conti lbute money to charitable purposes is a good example of 
the class of pimnises which, though thev mav be laudable and 
morallv binding, aie not contracts/ 

The call) histon of the law of Consideration is still somewhat 
obstuic, but some acquaintance with it is necessar) for undei- 
standing the fluctuations cm c a tain points which lasted well into 
the nineteenth century, and one 01 two anomalies which have 
sui v ived ' 


HISTORY Ol T HK 1J*RM 

I he name ol Consideration appears onlv late in the fifteenth 
century/ and we do not know by what steps it became a settled 
term of au, 1 he woicl seems to have gone thiough the following 
significations; first, contemplation in general; then deliberate 

9 Hoharl in Lamplngh \ Broth wait pGiG'i i .Sin X. C. 155. 

4 Thornai \ Thomas {184a) a Q. B. 851 ; 90 R. R. Q03 ; Finch Sci. Ca. 263. In 
Pattrson J.’i judgment, ad tmt. the words ** benefit and “ detriment ’* are trans- 
posed hv an obvious slip at p. 859 of a Q. B as pointed out by Finch. In Colei v 
P Uking ton (1874) L. R. 11) Eq 174 ; 44 L. J. Ch. 381 this case was strangrly over- 
looked. 

1 Collage Street Church v. Kendall (1877) 121 Mass, 528; [the American authorities, 
however, are not enure! v in harmony with each other j see Williston, Contracts, 
407, note 11 ;J Re Hudson, Creed v. Henderson ^1885) 54 L. J. CIi. 811. A coniract 
may arise, however, if die subscriber authorizes a definite expenditure which j.* 
incurred in reliance on his making it good ; see Ktdar JVath Mmttochnrji v. Cone 
Mahomed (1886) I. L. R. 14 Cal. 64 ; qu. if right on the facts. 

See now for a full historical exposition, Holdsworth, H. E. L, viii, 2 — 48. 

1 It is used to signify the reason for which a conveyance is made in a memorandum 
n f. executed by Sir John Fortcscur in 1461, published from the Close 

Roll of 20 Ed. IV. by Miss Cora L. Scofield in E. H, R, xxvii, 323 : “ And the 
consideraeion of the makying of the forseyde estate, as Was rehersed atte that time, 
was thU.” &c. Here we sec dir term almost in the act of transition to its technical 
appropriation. Other examples in Holdsworth, viii, at 5 — 7, The technical sense 
became definite in the latter half of the seventeenth century. 
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decision on a disputed question (hence the old form ot judgments 
in the Common Law Courts. " It is considered ");* then the grounds 
as well as the act of deliberation; and lastly, in particular, that 
which induces a grant or promise. If wc wish to form a probable 
opinion as to the origin or origins of this final modification, we 
must inquire how far anything like the thing signified was to be 
found in the old action of debt, or was involved in the necessary 
elements of the new action of assumpsit. We must also remember 
that die demand was for an extended rented) on business agree- 
ments, and, from the pleader's point of view, for an action which 
would enable him to rescue an increasing and lucrative branch of 
practice from the monopoly of ecclesiastical jurisdu tion in matters 
of breach of faith/ and at least to compete on equal terms wit h 
the Court of Chancery. Nobody wanted merely fanciful or gratui- 
tous promises to be made binding without form, and there wav 
no need for haste in defining exact!) where the line should be 
drawn. 

The action of debt assumed that the defendant had monev or 
chattels 1 * which belonged to the plaintiff; either because the 
defendant had actually received so much from the plaintiff, or 
because he (or, in tin- later doctrine, a third person at the 
defendant’s request ) 11 had received from him something — it migh’ 
be money, goods, or services — admitted to be equivalent to the 
money or goods claimed. As the buyer of goods had acquired pio- 
perty in the goods, so did a sum of his monev measured by the 
agreed price become, in the medieval view, the projxniy of the 
seller. There was a change of proper! v by "reciprocal grants." 1 * 
Thus the debt could not be established without showing that the 
debtor had received some equivalent or " rc<oini>cnse." In tlu 
fifteenth century this equivalent was called (bud pro quo, a 
pec uliarlv English term . 11 I he words bargain and contract, especi- 
al!) the latter, also came to be associated with the at tion of debt 
in the fifteenth and sixteenth centuries. In fact contract meant 
a " real contract," a transaction on which an action of debt might 

* Altered to '* adjudged " by the Judicature A< I fur no olmmis reason, unless it wri t 
that the word “ adjudge ” wan equally unknown to die operative forms of common 
la* and equity, though it was current with text-writer* from the sixteenth crntun 
onwards. 

9 It is said that the King's judge-* had die remedy of prohibition in their hands. \« 
doubt the spiritual courts often might have been prohibited, and .sometimes were ; 
lnit one has only to look at Hale’s Precedents and Proceedings, representing a small 
pari of what went on all over die country, to see that in fat t they got the business : 
and the repeated protests of Common Law Judges show that thr secular jurisdiction 
failed to cheek them ; Holdsworth, H. E. L. ii, 305. 

19 Harv. Law Rc\. viii, 260. 

Harv. Law Rev. viii, afia ; Duct. & St. ii, 24 : ** Afin diver* that be learned in the 
laws of the realm ... if he to whom the promise is made have a c barge by reason 
of the promise, which he hath also performed, then in that case he shall nave an 
action for that thing that was promised, though he that made the promise ha\e 
no wordly profit by it.** I agree with Sir Paul Vinogradoff, L. Q,. R. x»v, 383, that 
this relates to Debt, not Assumpsit. 

J * Edftamb v. Dm, p. 11 a. 

19 It is not otherwise known to Du Cange or his later edimnL 
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be brought. 14 Mere one-sided speech could no more pass propern 
in money than in goods. 

The action of assumpsit was not to recover any thing supposed to 
be the plaintiff's, or for restitution, but to recover damages tot 
the breach of an active duty towards the plaintiff which had been 
expressly M assumed " by the defendant, or was attached by law to 
the exercise ol' his calling. If the defendant’s "assumption" had 
not induced the plaintiff to incur risk or trouble in some way 
to his own detriment, there was no wrong done and no ground 
of action. Here again bare words of promise, as such, would 
create no duty; nor could mere disappointment be regarded as 
actionable damage. It was a considerable time before the fact 
that assumpsit was in substance an action to enforce contracts was 
in any way formally recognized; but this could not be much 
delayed when it was settled that the existence of a debt was a 
sufficient ground tor an action in assumpsit, 1 ' the defendant not 
being allowed to admit the existence of a duty to pay the plaintiff 
and deny that he had undertaken to fulfil it. 

Thus we have both in debt and in assumpsit the notion of some 
kind of value receded as an element in the defendant’s liability: 
in the later application of assumpsit concurrently with debt this 
element is identical with the quid pro quo of debt; 14 in the original 
assumpsit founded on an actual promise it is distinct. 

Meanwhile the canonists of Europe, in opposition to the more 
technical views ol the civilians, had been generalizing the Roman 
law of contract and breaking down its formalities. The causa 
which made a jwet actionable was no longer one of a limited set of 
circumstances 01 "vestments" applicable, according to their 
nature, to par titular and limited classes of transactions; it might 
be any reason Lot making a promise which appeared serious enough 

10 be the foundation of a moral duty to fulfil the expectation 
treated. Some English canonists, perhaps, used the word "con- 
sideration M with the same or nearly the same meaning as this 
extended sense of causa before it was familiar to the common 
lawyers. At any rate St. German, in his well-known Dialogue, first 
published in English in 1530, 17 puts this word in the mouth not 
of the Student but of the Doctor. The Student in the laws of 
England, explaining " what is a nude contract or naked promise 
in the laws of England, and w'herc an action may lie thereupon, 
and where not M14 speaks of lecoinpense, of "a nude contract . . . 

1 1 Sec H. L. R. viii. jyj ; thr tide of Dcbi in the Abridgments ; and even later. 
Tenues dc la Ley, j. 1 . Contrai t. 

1 r ’ This is “ indebitatus M as distim 1 from “ special ” assumpsit. 

14 Prof' Ames in Harv. Law Rc\. ii, 18. 

17 The Latin ed. (1593, reprinted 1596) contained only the hrst Dialogue ; and this 
also is amplified in die English version. On die other hand the Latin text has a 
considerable amount of scholasuc authorities and discussion omitted in the 
English : Vinogradoff, Reason and Conscience in Sixteenth-century Jurisprudence, 
R.«iv, 373. 

Question put by the Doctor, Dial 4, c. ad fin, The dricusuon follow in c. 94. 
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where a man maketh a bargain, or a sale of his goods or lands, 
without any recompense appointed for it/' and of ” nude or naked 
promise . . . where a man promiseth another to give him certain 
money such a day; or to build an house, or to do him such certain 
service, and nothing is assigned for the money, for the building, 
nor for the service;” in which cases no action lies.** It is the Doctor 
of Divinity who takes up the distinct question of what promises 
sue binding in conscience, and distinguishes ” promises made to a 
man upon a certain consideration ... as if A. promise to give Ik 
v\/. because he hath made him such a house or hath lent him such 
a thing” — which is generally binding — from a ptonusc which is 
"so naked that there is no manner of consideration why it should 
lie made,” and docs not even create a moral obligation. Here the 
language is not technical, but is ratlin a literary explanation 
addressed to the Student, who is presumed not to know civil w 
canon law, and would not understand the Romanist term cauut. 

The word "consideration” had already been used in English 
Courts in discussing the validity not of promises but of uses; there 
is nothing to show am connection with the learning, civilian 01 
canonist, of causa, but on the contrary "consideration” in this 
context is rather analogous to the quid fno quo of debt, though 
wider. On the whole the transitional view of the early sixteenth 
century seems to have In-on that a use was cteaied b> the will of 
the grantor, but his will could not be known by the Court without 
sufficient proof of his intent, and such proof might consist in the 
mutuality of the transaction (including the creation ol a tenure 
as well as actual value received), or in the existence of a natural 
duty towards the cestui que use. Either kind ol reason was called 
consideration. It is common learning that the mere solemnity of 
a deed was never held sufficient in this connexion ” On the whole 
the Doctor, who represents the canonist halt of St. German’s extra- 
ordinary learning, appears to use "consideration” as a semi populai 
word, which will dispense him from going into technical derails, 
and be sufficiently accurate for his purpose. As the book rapidly 
became well known tor its merits as an exposition of the Common 
law, it may well be that this very passage contributed to the cur- 
rent use of the word among the serjeants and apprentices at 
Westminster, and suggested its application to actions on promises, 
of which no earlier example has been found. 

rheie is nothing to show that it was so applied by common 

1V It 14 not manifest whether ilir author mram to allude to the «u Lion of assumpsit 
or not. I think he was more likely to regard it as a remedy for a wrung independent 
of contract, and not to have it before his rnind at all in this place. The action on 
the case for negligence, which was one origin ot assumpsit, is reeogtmed : “ if 1 
take [goods to keep safely], and after they be lur.t or impaired through my negligent 
keeping, there an action lirth.” 

29 V. B. ao H. VII. to, pi. 20 ; Bro. Ab. FeofFemcnt* and Uses, pi. 4 n. (This is dated 
1 533, a little later than St. German * book, but practically contemporary.) In 
Slurringtm v. Strolton (1565) Plowd. 302, the analogy of quid pro quo was relied 
on in the unsuccessful argument for the plaintiff. 
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lawyers with any conscious reference to either the civilian or the 
canonist interpretation of the Roman causa; nor had they any need 
to call in such notions. The quid pro quo which the defendant 
in debt must have received, and the damage which the plaintiff 
in assumpsit must have suffered In relying on the defendants 
undertaking, were sufficient to form the notion of Consideration 
without any extraneous matter. In fact the Romanist conception 
rould not have been fitted into the English legal categories. In 
its later canonical form it was too wide for the common lawyer's 
purposes , 31 as m its ancient classical form it was too narrow '. 23 

No one ever argued before an English temporal Court that 
deliberate bounty or charitable intention will support a formless 
promise; but such was undoubtedly the canonical view, and is to 
this day, in theory, Lite rule of legal systems which have followed 
the modern Roman law. 3 ’ Thcie was no room within the common 
law scheme of actions lor turning natural into legal obligations . 24 

THE. MODERN DOCTRINE 

BIN'EUI IO PROMISOR .NO I M VI I RI At 

We may now trace the characteristic points of the English 
doctrine. It was understood as nearly as the third quarter of the 
fifteenth ceniui\, with reference to the quid pro quo of Debt, that 

41 Save in the point, unknnvwi to English la\%, that a plaintiff suing on a promise muu 
show that its. perKirmanc r w as of wnv value to himself . P miner, Ohl. 34, 5-^ 60 , 

Code Nap. niq. It is said that a promise b\ A to B to do something useful to 
Z., but not to b., is binding in ronseiem r onl^. /.. cannot sue lierause he is not 
a party to the contrast, nor B. l»ccause he has no interest ui ns performance, So 
the modern civilians intri preted the rule alien sUpulan n* me potest and UlpianN 
gloss, ut aitt detur mhd interest meu : 1 ). 45, 1 . do o. 38, § 1 7. Bracton seems not 
to have aurpied the Roman doctrine . see Maitland. Bratton and Azo, 134—155, 
It far from certain that causa was realh a current term in the earlv pan of the 
16th teniurv among anv canonists 01 <mham from vhom Englishmen were likely 
to liomm. 

11 Ulpian in one place, D. u). 5. dr pracser. \eihis, 15. giw*% neat to a generalization 
when he say's of the promise of a u-ward for information ol a runaway slave * 
“ Conventio tsia non est nuda, ut qim dir at ex patio actionem non oriri, sed habet 
in se negouum uliquod *’ [See, uw, Buekland & McNair, Roman Law and the 
Common Ijiw, 171 -177.) 

*' Pulhtcr, Obi. § 42 ; Sircy and Gilbert on Code Nap. 1 131 ; Demolombe, Cours du 
OkU* Nap. xxiv. jit) sqq. ; Langdcll, Scl. Oa Com. iGg , so in Germany lioni the 
17th century onwards, with only theoretical different <-s as 10 the reason of the 
rule : Sruflcrl, Zur Gesch, der ohligatorischen Vcriiigc, 130 sqq. 

** 7 ‘he view here given ts sulkstantia.il> that of the law Prof. Ames of linrvaid i^Thc 
History of Assumpsit, Harv. I^iw Rev, 11, 1. 53, now rrprmted and revised in 
Select Essays in Anglo- Amer. Legal Ilistorv, in, 259), who pul the vvholc subject 
on a new fooling. Mr. Justice Holmes’s ingenious earlier attempt to make the 
quid pro quo of debt cover the whole ground, and connect it with the functions of 
the sect# in Anglo-Norman procedure, does not seem acceptable : see Pollock & 
Maitland, Hist. Eng. Law, it, 214. As to n\ ilian influence, it is impossible to prove 
that there was nonr, but for the reasons in the tevt I think very little of it reached 
the minds of practising common lawyers. Sir John Salmond's learned argument 
(Essays in Jurisprudence and L*cgal Histors , No. iv) fails to reconvert me to my 
own former opinion. One may almost sav dial, if there had been any real 
borrowing, there must have been more misunderstanding. The repetition of the 
one phrase Ex nuda panto nan oritur actio, caught up from the civilians, was, on the 
whole, harmless. As late as 1842 a desperate attempt was made by the late 
E. V. Williams J„ when at the bai. to mi\ up the civilian c<tuw with the doctrine 
of consideration : Thomas v. Thomas, p. 131. 
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apparent bench t to the piomisor is immaterial, In 1459 we have 
tins case. Debt in the Common Pleas on an agreement between 
the plaintiff and defendant that plaintiff should mam' one Alice, 
the defendant's daughter* on which marriage defendant would give 
plaintiff 100 marks. Averment that tlie marriage had taken place 
and the defendant refused to pax. Danvers J. said: "The 
'The defendant has quid pro quo: tot he was charged with the 
marriage of his daughter and bx the espousals he is discharged, so 
the plaintiff has done xvliat was to be paid for. So if I tell a man. 
it he will carrv twenty quarters of wheat of 1m inastci Prim's to 
G. # he shall ha\e 405.. and thereupon he cam them, he shall have 
his action of delu against me for the 40s.: and yet the thing is not 
done for me. but on h b\ my command: so here he show's that 
he has performed the espousals, and so a good cause of action 
has accrued to him: otherwise il he had not performed them."** 
Movie J.: “ If I tell a surgeon, if he will go to one J. who is ill. 
and ghe him medic me and make hint safe and sound* he shall 
hast icon.; tlioie it the surgeon does t ure }. lie shall have a 
good action of debt against me for the iotu„ although the tiling 
was done foi another and not for the defendant himself; if there 
is not quid pro quo . there is w’hat comes to the same.” 5 * Prisot (!. J. 
and Danbx J. thought that such an action was not maintainable 
except on a spetialtx (though Prisot was impressed bx Danvers's 
and Moyle’s instances), and an objection was also taken to the juris- 
diction on the ground of marriage being a spiritual matter: the 
case xvas adjourned and the result is not stated. But the [mini 
is quite dearly taken that what a man chooses to bargain foi 
must be conclusively taken to l>c of souk* \aluc to him. 

SDIQI ACV NO! MVTIR1VI 

It is realh bx a deduction fiom this that out Courts hare in 
modem times laid it dowm as an " elementary principle that the 
law r will not enter into an inquire as to the adequacy ot tlie con- 
sideration." 5 * The idea is diaract eristic not only in English 
[>ositive law’ but in the English school of theoretical jurisprudence 
and politics. Hobbes says: “The xaluc of all things contracted 
for is measured bv the appetite of tlie contractors, and therefou 
the just \altie is that which they be contented to give.’ 4 *' And 
the legal rule is of long standing, and illustrated by manv cases. 
“ When a thing is to be done bv the plaintiff, be it ne\cr so small, 
this is a sufficient consideration to ground an action,” 31 “A. is 
possessed of Blackacte. to which B. has no tnannet of right, and 
A. desires B, to release him all his right to Blackacre, and promises 
him in consideration thereof to pay him so much money, surelx 
»* M. 37 H. vi. 8, pi. 18. 

*• Westlah v. Adams (1858) 5 C. B. N. S. 248, 265 ; 27 L. J. C. P. 971* per Bytes, J. 

[American law is (hr same : WiUttton. $ 1 if,.] 

* 7 Leviathan, pi. 1, c. 15. 

2 * Sturljm v, Albany r Cro. Eliz. 67 ; and s ee Cro. Car, 70, and marginal references there. 
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thi$ if X good consideration and a good promise, for it puts B. to 
the trouble of making a release"-' The following arc modern 
examples. If a man who owns two boilers allows another to weigh 
them, this is a good consideration for that other’s promise to give 
them up afun* such weighing in as good condition as before. " The 
defendant/ said Lore! Denman, "liad some reason for wishing to 
weigh the boilers, and lie could do so only by obtaining permission 
from the plaintiff, which he did obtain by promising to return 
them in good condition. We need not inquire what benefit he 
expected to detiu*. ' * II the owner of a newspaper offers to give 
advice on tinant ial matters to am one who will send his inquiry to 
the city cdiloi. w tiling 10 the city editor is good consideration for 
a promise to use tcasonablc care in giving the advice .’ 1 So parting 
with the possession of a document, though it had not the value 
the parties supposed it to have / 5 and the execution of a deed/* 
though invalid for want of statutory requisites / rS4 have been held 
good considerations. In like manner a licence by a patentee to 
use the patented invention is a good consideration though the 
pate nt should (urn out to be invalid/' In the Supreme Court of 
the United States a release of a supposed right of dower, which the 
parties thought necessary to confirm a title, has been held a good 
tonsidcration lot a promissory note .*' 4 The modern theory of the 
obligation incurred by a bailee who has no reward is that the 
bailor's delivers of |M>sse.ssion is the consideration for the bailee’s 
promise to keep 01 cany safeh. The bailor parts with the present 
legal control ol the goods: and this is so far a detriment to him, 
though it ma> be no benefit to the bailee, and the bailee’s taking 
(he goods is for the bailor's use and convenience . 37 The deter- 
mination of a lcgallv indifferent option in a particular way, as 
voting for a particular candidate for a charity where there is not 
any duty of voting for the candidate judged fittest, is legal 
■■detriment" enough to Ik* a good consideration/' It has been 
** Holt C.J i-t Mod 4 “ 9 * 

ta Batnhndgr \. Hrmshmr 11838} 8 A. & E. 743 ; 54 R. R. 234. 

1 Ot la Bar \ Branon j ic^o8 ) 1 K. B. 280 ; 77 L. J. K. B. 380. C. A. But perhaps 
the cause of .i< tinn is better regarded as arising from default in the perfonnaner 
of a voluniarv undertaking independent of contract. 

0 Hai&h v. Brooks 1830-40 Q. B. and Ex. Ch. 10 A. E. 309, 320, 334 ; y> R. R. 
‘d99i 407. 417 Oi let ting the promisor retain possession of a document to which 
the promisee is entitled : Hart v. Milts ^1858^ 4 C. B. N. S. 371 ; 27 L. J. C P. 218 
41 Cp. Jon*\ v. Wait* 11842' 0 Cl. & F. tor. 

See note **, p. 1 36. llie defendant had in fact had the full benefit of the consideration, 
the deed having been acted on 

** Imu * i v. Pantr (1856) fi E. & B. 030 : 2t» I. .)■ Cl- B. 23 ; 106 R. R. 858 . 

5 * Svkto \. Chadwick ^1873; ifl Wallace. 13 1. 

37 C). W. Holmes. The Common Iwtw. jui Historical!}. die explanation is that 

the action sounded in tort until quite uiodent times : tb. 196. The bailor parLs 
until very Utile, for, if the bailment w at will, he as well as the bailee can sue a 
trespasser. The real difficultw however, is that in such cases, for the most part, 
the bailor does not deliver possession at the bailee’s request, but requests the bailee 
to take it. One of the necessary elements is therefore fictitious. Cp. Langdell. 
§ 68. [VVilliston. Contracts, § 138. objects tu the idea of holding that then* isan> 
contractual relation in gratuitous bailnirnt, but he admits that in Englidi law 
Whitehead v. GrtHham (1825' a Bing. 464, seems to be the other way.] 

Bolton v. Madden (1873) L. R. q Q. B. 55* 
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held in equity, to the same effect, that a transfer of railway shares 
on which nothing lias been paid is a good consideration;** and that 
if a person indebted to a testator's estate pays the probate and 
legacy' duty on the amount of the debt, this is a good consideration 
for a release ol the debt b\ the residuary legatees: ** a strong case, 
for this v iew was an afterthought to support a transaction which 
was in origin and intention certainly gratuitous, and in substance 
an incomplete voluntary release*: the payment was simply by way 
ol mdetnnitv, it being thought not light that the debtor should 
both rake his debt out of the t state and leave the estate to pay duty 
on it. Hie consent of liquidators in a volumaiv winding-up to a 
transfer of shares is a good consideration for a guaranty by the 
transferor loi the pavinent ol the calls to become due from the 
transferee . 41 \n agreement to continue i.r , not to determine 
immediaieh— -an existing service letminable at will, is likewise a 
good consideration. ia The ptinriple of all these* cases mav lx* 
summed up in the statement made in so mans words liy the 
judges in mote than one ol them, that the promisor has got all that 
hr bargained lor. 1 he lavs will be satisfied that there was a real 
and lawful bargain, bur it leaves panics to measure their bargains 
for themselves. It has been suggested that cm a similar principle 
the consideration foi a ptomise mav lx contingent, that is, it mav 
consist in the future doing of some thing l>\ the promisee which 
he need not do unless he chooses, but which being done by him, 
the contract is complete and the promise binding But this cannot 
be. A consideration must be cithev a piesem act or foil Kara nee 
or a promise. If a tradesman agrees to supplv on ceiiain terms 
such goods as a customer mav order during a future jx-riod, this is 
not a promise, but an offer. He cannot sue the customer for not 
ordering any goods, but if, while the offer stands, the customer 
doers order am, the condition of the off 1 1 is fulfilled, and the offer 
being thus accepted, there is a complete contract which the* seller 
is iMHind to perform . 0 

*• (Jund 'r v hmward \ 3 IX G & J. 27 , 27 I- J. Ch. 781- 

40 / aytof v Manna* iiftfi*,/ L.. R. » Ch. 48 , 33 L. f. Oh 128, by turner L.J., dub, 
Knight Bruce L.J. 

41 Cine \. ftnaitnalfarportUion (1873; !>■ R. lb Ia[ $0*, 375 • 4 * L .J C Hi- ^4. 

48 Ctranely \ Barnard *1874! L. R. 18 tvq. 518 , 41 L.J. Oh, 659. 

48 C. y. /?> . ( 9. \. Wxtham ^187$) L. R. 9 O. P. ib . L.J. L 13 Cp. Chicago & 

G. £. Ky. Co. v. Dane (1873) 43 N. Y. 14 Hand.; 240, 'where ii was rightly held 
that a general assent to an offer of this kind not undertaking to order, or ai in 

the particular case tender to be carried, any definite quamin ol goods) did not 

of itaelf roruuiule a contract. (The wright ol authontv in other States of the 
U.S. is to tlic same effect : Williston, § 104 A.] Cp* /?. Dtmns [1900J A. C. 103 ; 
(19 L. J. P. C 5 ; under French Canadian Uw, but no difference in principle is 
suggested, 'this seems to have been overlooked in lord \. jSrwth [1901] 1 R, B. 
683 ; 70 L J. K. B. *59. Ojfordv. Daius (1862) 12 C. B. N. S. 748 ; Finch, SeL Ca. 
(2nd ed. 189b) 87, the case of a guaranty, limited to twrlvr months, of bills which 
the plaintiff might discount at the request of thr defendant*, involves the same 
principle ; lor the so-called guaranty, as explained by the judgment, was in truth 
only a standing offer. Ijtry v. Goldkill [1917] 2 CM. 297, might perhaps have been 
more simply dealt with in like manner. There would be a binding contract by mutual 
promises if the prospective buyer agreed not to buy elsewhere. 
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Great inadequacy of consideration may, however, be material 
in cates of fraud and the like, though material as evidence only. 
This will be dealt with hereafter. 

DISALLOWED AND DOLB1I LT 1 XCLPTIONS 

In the interesting eighteenth-century case of Pillans v. Van 
Mierop** the actual decision was on the principle that “any 
damage to another, or suspension or forbearance of his right, is a 
foundation for his undertaking, and will make it binding: though 
no actual benefit accrues to the party undertaking. ’ “ But Lord 
Mansfield threw out the i evolutionary suggestion (which Wilmot 
J. showed himself inclined to iolJow, though not wholly com- 
mitting himself to it) that there is no reason wh\ agreements in 
writing, at all events in commeuial allairs, should not be good 
without any consideration. “A nudum pactum does not exist in 
the usage and law of merc hants. 1 take it that the ancient notion 
about the want of consideration was for the sake of evidence 
onlv ... In comment ial cases amongst merchants the want of 
consideration is not an objection.” 44 The anomalous character of 
this dictum was rightly seen at the time, and it has never been 
followed. 47 It was too late to set up a new class of Forma! 
(xMUracrs, which was really the elfect of Lord Mansfield's proposal. 
But if it had occurred a century or two earlier to a judge of 
anything like laird Mansfield’s authority, the whole course of the 
Knglish law of contract might have been changed, and its prin- 
< iples might have been substantial!) assimilated m those of the 
modern civil law as adopted bv the law of Scotland. 4 * 

PAST CONSIDER 41T ON 

Another doctrine made current by Lord Mansfield and some of 
his colleagues with more success** was that the existence of a 
previous moral obligation constituted such a relation between the 

44 (I7<>;,) 3 Bmr. 1663, anti Finch Sri. Ca. f'-rnd ed. 263 

41 Per Yales J. at 11*74, 

44 3 Burr, 1(169-70. 

47 lu 177ft 11 was distinctly contradicted by the opinion ol the judges delivered to the 
House of Loirls in Ram v. Huqhei (177*1 7 P- H. 350, 11. : “All contracts are, b\ 
the laws of Kn^land, distinguished into agreements by specialty and agreement* 
by parol ; nor is there any such third class, as some of thr counsel have endeavoured 
10 maintain, as contracts m u riling.” Langcicll ingeniously argued ^Summary. 
Sji 49- 50), that contracts according u» the law merchant need on principle no con- 
sideration ; in short, that a negotiable instrument is a specialty ( i cp. Holt C.J.\s 
ohm-rvations in Clerke v. -Martin 11701', 2 I-d. Raym. 758, and Cutting v. Williams* 
i 170a), 7 Mod. 155). It might have hern bettet so. In this country one can only say 
tiis aiiter lisum . 

*• |In 1937, the Law Revision Commit ler in ciR'i t adopted Lord Mansfield's vie\* bv 
recommending that an agreement shall be enforceable if the promise or offer has 
been made in writing by die promisor or his agent, or if it be supported by valuable 
consideration past or present : Sixth Interim Report, Cmd. 5^49, para. f»o <aL 
which should be read in cor\junction with paras. 29 and 3a. For Scots law* see Lord 
Normand in 55 L. Q. R. (1939), 35^ — 374* 1 
4# .See the note to WtnnaLi v, Adnry (1802), 3 B.& P. 25a ; 6 R. R. 782 ; and in Finch 
*Sel. Ca- at 338, which is approved by Parke B, in Earle v. Oliver (1848) 2 Ex. 71, at 
90, and hat long been regarded as classical on the whole question of past consideration.) 
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parties as would support an express promise. The Exchequer 
Chamber finally decided as late as 1840, that “a mere moral 
obligation arising from a past benefit not conferred at the request 
of the defendant ” is not a good consideration/* It is still not 
quite settled whether a past benefit is in any case a good considera- 
tion for a subsequent promise. On our modern principles it 
should not be.* 1 and it is admitted that it generally is not." For 
the past service was either rendered without the promisor’s con- 
sent at the time, or with his consent but without any intention of 
claiming a reward as of right, in neither of which cases is there any 
foundation for a contract;'* or it was rendered with the promisor's 
consent and with an expectation known to hint of reward as justly 
due, in which case there were at once all the elements ol an agree- 
ment for reasonable reward." It is said, however, that services 
tendered on request, no definite promise of reward being made at 
the time, arc a good consideration for a subsequent express 
promise in which the reward is for the first time defined. Hut 
there is no satisfactory modem instance of this doctrine, and it 
would perhaps now lie held that the subsequent promise is only 
evidence of what the parties thought the service worth." It is also 
said that the voluntary doing by one party of something which die 
other was legally bound to do is a good consideration for a subse- 
quent promise of recompense. But the authority for this proposi- 
tion is likewise found to be unsatisfactory. Not only is it scanty 
in quantity, but the decisions, so far as thev did not proceed on the 

fiuluiW v, A Envois 1 IS40 11 A. A K. 438. 44 ft : v >j R. R. 400. 

41 Cp. Laitgdrll, op. at. § »ji. [In American law . f hr general rule ri kLmhu.iI w ith ihr 
English rule : Wiilctton. Contracts § 1 42.] 

Rouorla v. Thomas 1U42 3 Q.* B. 324 ; 61 R. R. alii ; Finch Sel. C„». 340. 
i: “It is not reasonable that one man should do another a kindness, anti thru t baric** 
him with a recompense : 1 Wms. Saund, 356. 

*■' [Nevertheless the 1 -aw Revision Committee recommended dial past consideration 
should iyr sufficient : note * *. But they e xpr et d v stated that they did not wish this 
u» affect the existing rules a % to 1 1 } the necamuty, in the case of revival of a statute - 
Ijcirred debt, of a written promise or ac know ledgn imt ; (2) the inrfTn livrnnw ol 

an attempt u> ratify. on attaining majority, a promise made during infancy : Cmd. 
>449, para. For various criticisms ol the CnminiutcS rrroimncnriaiiom, see 

C..J. Hamsun in 54 L. Q. R. 1938 , 233 — 257.] 

4 4 Ijampiciqh v. Braithivau ( itiifii Hob. 105. and 1 Sin. L. C. ; see prr Uric C.J. 13 
C. B. X. S. at 740. The Irish case of Brodford v. Raids Ian (1858) 8 Ir. C, L. Rep. 
468, will, for English lawyers at least, liardly outweigh this dictum ; and thr doctrine 
seems to be open to examination in the C. A. : see per Bowen L.J. A tamrt v. Cain 
[1H92] 1 Ch. at its ; 61 I- J Ch. 61. At an earlier time it was held that a past 
consideration would not support an action ol debt, but was enough lor assumpsit : 
Marsh v. Rawsferd (1588; a Lain. 111 ; Sidmham v. WarlmPton 1 y)? t ) it . 224 ; 
Finch Scl. Ca. 337 ; O. \V. Holmes. The Common I .aw, 28b, 297. The theory 
was still that the breach ol promise was an actionable wrong because of an existing 
relation between the parties which created a special duty, not that an executory 
contract, as such, created an obligation ; and on that theory there was no reason 
why the promise, and the consideration should lie simultaneous. For the same 
reason it was no ground of objection to the action of indtbilatu* asmmfait that the 
implied promise to pay was posterior to the debt. But Lord Mansfield cannot tie 
supposed to have known anything of this. 

[Much the same view as that slated by Pollock in the text, is taken in most of 
the United States ; but a lew courts have enforced such promises to pay for a past 
consideration, even though it was intended to lie gratuitous at the moment it was 
given : Wiliistnn, Contracts, §$ 144 — 146.I 
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ih>w exploded ground that inoral obligation a sufficient con- 
sideration, appear to rest on facts establishing an actual tacit 
contract independent of any subsequent promise.” 

Another exceptional or apparently exceptional case which 
certainly exists is that of a debt baricd by the Statute of Limita- 
tion, on which the remedy may be restored b\ a new promise on 
the debtoi s pan. It is said that the legal remedy is lost but the 
debt is not de$tro\ed, and the debt subsisting in this dormant 
condition is a good consideration for a new promise to pay it. This 
is not logically satisfying, and in fact it belongs to the now dis- 
credited view of past consideration. There is no real equivalent 
for the new promise, and the only mot is e thaL can generallv be 
assigned for it is the feeling that it would be morally wrong not 
10 pay,*” It seems better at this da\ to say that the law of limita- 
lion docs not belong to substantive law at all, bur is a special rule 
of procedure made in favour of the debtor, who may waive its 
protection if he deliberately chooses to do so/* 


MITTAL PROMISES 

The most characteristic rule in our law of consideration, and 
the most important for the business of life, is that mutual promises 
are sufficient consideration for one another When the subject 
was vt ill nos el it would not have been difficult, one would think, 
to frame plausible arguments to the contrary. In fact there is 
no conclusive reason, other than the convenience of so holding/ 7 
lot the rule that a promise and counter-promise will make one 
another binding: for neither of them, before it is known to be 
binding in law, is in itself any benefit to the promisee or burden 
to the promisor. If it be suggested that the mere utterance of 
words of promise is trouble enough to be a consideration, the 
answer is that such is not the nature of the business. Moving of 
the lips to speak or of the fingers to write is not what the promisor 
oilers or the promisee accepts. However, there is very little trace 
of discussion in our books. As early as 1555, the validity of 
icciprocal promises passed without question in a case reported on 
another point/’ lit 1615 it was disputed (we are not told on what 

44 [ till' «a arc collet ted in tz English and Empire* Digest, 217.I 

44 » jSu, too, I^ord Sumnrr in SprnLtr v. Hemmerdt (1922) 2 A C. 507, 524— «j25-] 

•• See mure on this point in Ch. XI II. [For American law, see Williston, Contracts. 
!t§ 1B3 \cq. An interesting point is (lie effect of a promise, made ai the inception 
t*f the contract, never to plead thr Statutr of Limitations. Such a promise lias 
lieen upheld in California, hut die weight ot authority favours the view that the 
promise is " in violation of the public policy oi the statute n : ib. § 183.] 

4! fnr only result oi holding otherwise would have lieen to impose a nominal executed 
i oruideration, such as delivery of a nut, u pin, or a farthing, on the formation oi 
rontraru by mutual promises ; this formulitv Mould have become inextricably 
confused with the atchaic but not extinct popular custom of giving earnest. The 
stretching of principle is quite analogous to the allowance of mere non-feasance 
as a cause of action in assumpsit. Ames Fwo Tlieories of Consideration **) main- 
tained that the promise is an act, and a* good < (.moderation as any other act ; which 
] cannot admit for the reason given in the text. 

** Peeke v. Redman, Dyer, 113. 
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grounds), and finally affirmed/ 1 ' The promises must be exchanged 
for one another at the same time/* and each of them must be bind- 
ing on the face of it, that is, must not be unenforceable for any 
intrinsic reason. A promise which purports to be merely honorary, 
or which is invalidated by any rule of general policy or special 
provision of positive law, is no consideration/" It is true that the 
promise itself, not the obligation thereby created, is the considera- 
tion / 1 still, the value of a promise does not consist in the act of 
promising, any more than the value of a negotiable instrument 
consists in a piece of paper wkh writing on it, but in the assurance 
of the performance to which the promisor obliges himself, or, at 
worst, of damages for his default. A promise may be incapable of 
being sued on/" and therefore incapable of being a consideration 
for a counter- promise, for various reasons which we have examined 
or shall examine under their proper heads. Such reasons do not 
form part of the doctrine of Consideration, as is shown by the fact 
that the same or similar reasons exist and are applied in the 
modern Roman law and national bodies of law derived from it, 
where the Common Law rules of Consideration are unknown .* 1 
In many cases a promisor has the option of avoiding his contract 
for some cause existing at the date of the promise. But in all such 
eases the contract is valid until rescinded, and the right to rescind 
it may be lost by events beyond the promisor's control: so there is 
no difficulty in treating his promise as a good consideration. 


CERTAINTY Ol PROMISE 

Since a promise which is to be a good consideration for a 
reciprocal promise must be such as can be enforced, it must be not 

5 * X it hah v. Raynbred. Hobart 88 ; Fin* :h Sri. Ga, (2nd od . 336. “Nichols brought 
an assumpsit against Kaynbrrd. declaring that in consideration, that Nichols promised 
to deliver the defendant to hw own use a cow, Lhr defendant promised to deliver 
him fifty shillings ; adjudged for the plaintiff in limit Courts, that the plaintiff nerd 
not to avrr the delivery of the row, because it is promise lbr promise. Note here the 
promises must lie at one instant, for rise they will lie both nuda pacta." See inter- 
mediate cases collected by Prof. Ames in Harv. I -aw Rev. viii, 32, n. 

Harrison v. Cage (1698} 5 Mod. 411 ; Langdrll, “ Mutual Promises as a C-onsideratiqn 
for each other/' Harv. Law Rev. xiv. 496, 504. Some very learned pmoni add 
die further condition that the performance of the promise must lie such as will or 
may impose a legal detriment upon the promisor : Prof. Williston’s note hare in 
3rd Anver, ed. [Restatement of Contracts, § 78, is to the like effec t.] Contra, Langdell, 
Harv*. Law Rev. xiv, 505, with whom I agree, 

,l Arnes, ** Two theories of Consideration/ 1 Harv. Low Rev. xiii, 29, 32. But when 
Prof. Ames suggests, at p. 34, that a promise which is and is known to be merely 
honorary may lie a good consideration, he seems to overlook the undisputed authority 
of Harrison v. (Jage (last note). Certainly some men’s honorary promises are in fact 
worth more than some men’s legal promises, but the law cannot estimate or regard 
this. Mr. Justice O. VV. Holmes's earlier suggestion that every legal promise is 
really in the alternative to perform or to pay damages can only lie regarded as a 
brill 1 am paradox. It is inconsistent with the existence of equitable remedies and 
with the modern common law doctrine that premature refusal to perform may be 
treated at once as a breach. [Prof. W. VV. Buckland, in 8 Cambridge Law Journal 
(*944)> 247-251. shows it to be untenable]. Sec 163 U, S. at 600 ; Harriman, § 552. 
•* In many cases a promise may lie actionable though not capable, in fact or in law, of 
performance. 

** Thus the question of the performance being possible is irrelevant here. In any case 
the language of 2 Wms. Saund. 430 and of the dicta there relied on is much too wide. 
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oiily lawful but reasonably definite- Thus a promise by a son to 
hit father to leave off making complaints of the lather's conduct 
in family affairs is no good consideration to support an accord and 
satisfaction, for it is too vague to be enforced.* 1 And upon a con- 
veyance of real estate without anj pecuniary consideration a 
covenant by the grantee to build on the land granted such a 
dwelling house* as he or his heirs shall think proper is too vague 
to save the conveyance from being voluntary' within 27 Eliz. c. 4. 1 * 


PkOMfSF OR PERF'OKMANUf’ OF EXISTING DUTY 


Similarly, neither the pioniisc to do a thing nor the actual 
doing of it will he a good consideration if it is a thing yvhich the 
party is alieadv l>ound to do either by the general law or by a 
subsisting lomua with the' other pam.* 4 It seems obvious that 
an express promise by A. to II. to do something which B. can 
already call on him to do tan in contemplation of law produce no 
fresh achantage to B. or detriment to A.* 1 But the doing or under- 
taking of any thing beyond what one is already bound to do, though 
of the same kind and in the same transaction, mav be a good 
consideration. A promise ot uward to a constable for rendering 
services beyond his ordinary duty in the discovery’ of an offender is 
binding. 4 * It may howevet in cases of this class be a nice question 
whether the agreement is not an attempt to fetter a public sen ant’s 
discretion as to the mannei of executing an admitted duty; and in 
am cast* the public interest must not be prejudiced. 1 * So is a 
promise of extra pas to a ship's crew for continuing a yovage after 
the number of hands has been so reduced by accident as to make 
the yovage unsafe, so that the ( tew are not hound to proceed under 
their original articles.™ So, it is conceived, yvould be a promise in 
consideration of the promisee doing at a particular time, or in a 
particular wav, something which otherwise he must do, but has 
the choice of doing in more than one yvas, 01 at any time within 
certain limits. Again, there will be consideration enough for the 
promise if an existing right is alteied or increased remedies given. 
Thus an agreement to give a debtor time in consideration of his 


*« Whit* v. Bluett (1853' 23 L. .1 Ex. 36 ; 98 R. R- 492 ; this seems die ratio decidendi, 
though so expressed only bv‘ Parke B-, wlio asked in the course of argument, “ Is an 
agreement by a fathrr in consideration that his son will not bore him a binding 
contract ? ” 

•* Rasher v . UVtuvns (1875) U. R. JO Eq* a 10 ; 43 UJ. Cli. 419. 

*• See Leake (8th ed. 1931). 464- 486 ; and besides authorities there given. Deacon \. 
Dudley (1854) 15 C. B. 293 ; 24 L. J. C. P. 17 ; u*> R- R- 357 : and the judgment 
cm the yih plea in AfaBalteu v. Hodgson t, 1 B5 1 1 *6 Q,. B. ; 20 L. J. Q. B. 339 ; 
83 R. R. 679. 

• T Some American courts, however, hold oihenvi.se : Harriman on Contracts, 117. 
[Cf. Williston. Contractu, $§ 130 - 133.) 

•• England v. Davidson (1840) rt A, & K. 856 ; 52 R. R. 522. 

•• GUubnok Bros. v. Glamorgan County Council [1925] A. C. 270 ; 94 L. J. K. B. 272, 
allowing a claim for special police protection not without weighty dissents both 
in H. L, and in C. A. Disputes as to charges for extras are familiar in continuing 
contracts for work, especially building, where the only question is of construction. 

*• Hard# v, Pmsmhy (1857) 7 E. <Sc B. 872 ; 26 L. J, Q..B, 322 ; 110 R. R. 867. 
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paying the same interest that the debt already i antes is inopera- 
tive, but an agreement to give time or accept reduced interest in 
consideration at having some new security would be good and 
binding. [For more detail as to this, see pp. ipj seq.] The 
common proviso in mortgages for reduction of interest on 
punctual payment — payment at the very time at which the 
mortgagor has cm cnamed to pav ii-seetns to be without any con- 
sideration, and it is conceived that if not under seal such a proviso 
could not be enlotced/ 1 \gain, the rule does not apply if the 
promise is in the nature of a compromise, that is, if a reasonable 
doubt exists at the time whether the thing promised be alreadv 
otherwise due or not, though it should be afterwards ascertained 
that it was so. We shall icturn to this when we sj>eak of forbear- 
ance as a consideration. 

Difficult questions arise when we have a promise made in 
consideration of the promisee doing or promising to do something 
which a subsisting contract with a third person has already bound 
him to do. Such cases are not frequent, and there lias not yet been 
any full or satisfying judicial discussion of them. It would seem 
that, being infrequent and of no gTcat impoiumc in current 
affairs, they should be disposed of bv the stun application ol 
settled principles, and that, e\en it such application should lead 
to apparently fine distinctions, the principles ought not to be 
tampered with mciely to avoid ihai u\sult. From this point of 
view, Andrew’s pert irmaiue of his binding piomisc 10 Peter does 
not appear capable of being a consideration loi a new piomisc bv 
John to Andrew; not because it cannot be beneficial to John, toi 
this it may very well be, but because in contemplation of law the 
performance is no new deni mem to Andrew, but on the contran 
is beneficial to him, inasmuch as it dischaigrs him of an existing 
obligation. Thereto c the necessary element ol den intent to the 
promisee is wanting.'*' It seems therefore that if a promise is given 
in exchange merely for the j>erioiniantc ol the promisee’s dui\ 
under an existing contract with a third poison, it is not binding. 
Authority, however, is tlu: othci wav so lai as it goes. 
Performance of this kind appears to have been held a sufficient 
consideration in three English reported cases/ 1 one from the carlv 
seventeenth and two from the middle pan of the nineteenth 

71 1 hn rould Ik- pitntded against, ho*r\ri. if so desired, I)) living the times lor 
* punctual pa \ mm t” a singlrda> earlier than ihc*r namnl in thr mortgagor's! tnrnam, 
7 * in point of fart thrrr may l»r some, for it may lx that hr might hair omitted thr 
pertormanr r with impurut). But this is like the case of a irwrris honorary promise 
The law ii made to ht thr normal nmdmnnn of mrii'n aHairs If rirrv main u^onl 
uerr as good as his Ixmd, or nobrxl> cared to rnlorcr hi<* rights, thrrr would lx* 
no place for am Ian of contract at all. 

71 I hr point might perhaps hair l»ren mnsidrrrd in Jf»ne\ \. Waite '1839, 1U42) V 
Bing. N. C. 341 ; 9 CL &. F. ftB ; 30 R. R. 705, 717, but the argument and derision 
were on other grounds. Notr that in both Shadwill v. Shadwrll am I Scotsem v. Pugg 1 p. 1 45; 
it w by no means easy to br sure whether thr Court thought thr consideration was 
performance or promise, or whether the performanre v. as v\m dv the prrforrnam r 
of an eauting obligation. Xrr Harv. 1 -an Res 4 . xvii, 73. 
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century. In the ftm of these 14 rhe plaintiff and defendant were 
jointly liable as sureties on a bond, long before the modem 
equitable doctrine of contiibution between co-sureties was 
established. In consideration ol the plaintiff paying the whole 
debt, the delendam promised to repav him half. The promise 
was held binding, but the 1 cal difficulty does not appear to have 
been dealt with. ' lit 1 lie second cast*, h the plaintiff, being engaged 
10 be married, did pm the tacts as assumed) proceed with the 
marriage on the iaith ol a pi 01 ni sc b\ his uncle, the defendant's 
testator, to |>ay him an annuity duiing the promisor's life. The 
plaintiff succeeded in an i< t ion for arrears of the annuity. To the 
majority ol the* Couit it updated sufficient to sa\ that the 
marriage took, place at the testator’s request. But this (whethei 
eighth said 01 not) dots not answer the question whether the 
simple fulfilment ol a pi on me ol manijge already binding on him 
could be an> legal detumem to the piomisee. I he third case, 7 ' 
in an entireh dilleiem v 11 bjet in latter, also goes on the ground ol 
the pertoimante being, in jxiiiu ol iact, both a benefit to the 
pioinisor and a deni mem ro the piomiscc. Hcie the defendant’s 
promise was to unload a caigo ol coal at a certain rate in con- 
sideuuon ol the plaintiff tleliunng the coal to him, which the 
plaintiff was all each ImhiiuI lo do undei a prior contiacl with the 
ship|K.*is ol the coal. Irom whom the delendam had bought it. 

1 heir is a suggestion 111 ihe course ol the argument that the pei 
toi mam e u quested In the delendam mas ha\e added new terms, 
as to time and mannei ol deliven, to that which the plaintiff was 
alieads bound to do. and it mas be that the plaintiff was entitled 
to succeed on that ]>omt, il piojxnh raised. But theie is nothing 
ot ihe kind 111 the judgments. It seems to be assumed that the 
mlc must be the suite whethei the consideration relied upon is a 
performance ah each due to a thiid party or a new promise thereof 
to the delendam. And so the Supreme Couit ot Massachusetts 
thought lom \eais ago. ' 1 he* \alidic% ol this assumption must, 

how ecei, Ik* examined. 

t* Bggee aVdrf fr ibib> a Buhl lbJ. I his decision i\as apparently forgotten until 

Prof. Amrs called attention to it. 

■* 1 1 is certaiuJy mu touched by the statement, perfectly correct in itself, of Dodderidge J. * 

4 ‘ If the consideration puts the other to charge, though it be no ways at all profitable 
to him who made the promise, yet this shall be a good consideration to raise 
a promise. ” 

** Shadwrll \ . Shadwrll t lOboi <) C'. B. N. S. ; 3 ° L. J. C. P. 145, Bylcs J. dis\. chieflv 
on die ground that there was really no ajwrm contrahendi, but only an act of bounty : 
tp* Langdrll, § b8 land the comment in A.-G.for Ontario Party | 1934] A. C. 477, 
4H4 ; 103 L. J. K. B. 1 4 r , ] ■ If then- were any amnw contrahendi, an acceleration 
of the marriage at die testator \ icquest would no doubt have made a good con- 
sideration, but that was not a\ erred. 

77 Scatsmi \ . Prgg \iBCit ) t> 11 . As N- 295 ; 30 L. J. Ex. 223. 

’• Abbott \ . Doom (1B95) d'»j Mass. 433 ; and see the judgment of Wilde B, in Scotson 
v. Preg, At first sight it looks impossible, as at one time it did to myself, that a 
promise can be a good consideration if performance of the thing promised would 
not. But the seeming paradox vanishes when we bear in mind that the true test 
of consideration is not benefit to the promisor but detriment to the promisee. As 
this was wholly ignored in Stotson v. Prgg, the judgments in that case are uninstructive. 
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Let us now take the case of a promise bv John to Petet to do 
something which he has already promised William to do* Such 
a promise ma\ obvioush create a moral obligation; tor Petci mas 
ui man> wavs hast a just and reasonable* interest m being assured 
that John will perioim his contract with William Then t$ thcfie 
am reason whv 11 should not ueatc legal obligation, if supported 
bv a sufhuent consideration on Peter s pail'-* 1 he pioimsc is a ness 
and distinct pionme, a eating on the face ot u. a lieu and dis 
tmet dutv to a new paitv Dunes to several parties to peifonn the 
same thing are simultaneouslv created in mam quite common 
forms of covenants Win should then not be cieated In successive 
and lndejK nderu iet\- W ill am one d< in that John s j nonuse io 
P eter will I H‘ binding if gi\cn in exchange ten 1 peifotmance 
sa> immediate pavintnt ol tncmcv —in Petci r II it is not, this 
must be the icsult ot somt sjkcliI iuU* ol legal polio, loi no othei 
objection seems possible But of anv such nilc ol polio thete is 
no trace It then the promise is binding when gntn for a pci 
formance, win should 11 Ik less binding when it is gnen in 
exchange foi Pcict s piomise- I he u is no uason 111 the itaiuic 
of tlie cav lot making am ddluuice II then weu a jjositivt 

rule of law founded on ic isons ol polio loi not allowing Johns 
promise to Petti to ptrintm his conuaet with W llliam to bt good 
tiicn Johns piomise would Ik no consideration, but onh because 
even though suppoitcd In sufficient e onsidc ration on the* othei 
vide and sausiving all or d man requisites it was depnved ol 
validm In t lie positive iuU and therefore made incapable oi 
having am value 111 contemplation of law But again, no such 
positive iule can be pioduced It lias bum said that John s piomise 
is a gexxl consideration otilv it it is hind mg and wi have no right 
to assume that it is binding f he answti to this objection is that 
if John's promise can Ik binding a is made so In the countci 
promise and it is foi the objector to show that 11 cannot !h Iht 
objection in truth d good foi am thing is eejualh good to pitvciu 
mutual promises from ever Ik mg a consideration for cae h other, 
for in cvciv such ease nealui piomise liken bv itself is of am 
legal force 01 value # 

I htte is no objection m am ease to a promise bv John to 
Petti not to rescind a subsisting conti act with William ot not to 
accept a waiver 01 release ol it and a piomise 111 that fmm would 
terrainh be a good consideration 

No duett decision lias been made in l ugland on the validity 
of a promise to |xiform in existing contract with a third person 
\ negative solution could not Ik* given, it is apprehended, without 
overruling the e ises m which apparentlv, performance has been 

7t Prof WiHutton, upholding ihe objection originally rawed b> Sir V\ Anson (now at 

p 94, 17th cd , [but <*r now iqih rd q<)-ioo]i, pfrrened this, and proposed to 

rofft ihr diffirults l*> construe t mg an rntiiHv nrw tHrory of mutual promise* Harv 

Law Rev vi» f 27 Cp pp 147-148. 
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held sufficient; while a positive one, if the argument above sub- 
mitted be sound, might be given for independent reasons. Not 
that I am at all desirous of upholding the authority of the cases 
in question. 1 venture to submit, on the contrary, that they were 
wrongly decided, oi at am rale not on satisfactory grounds. What 
is here maintained is that a promise made lor \ aluable considera- 
tion, and otherwise good as between the parties, is not the less 
talid because the performance will operate in discharge of an 
independent liability of the promisor to a third person under an 
independent contract already existing. This was the opinion of 
W. M. Leake/ 0 a most accurate lawyer, and of Prof. Langdell of 
Harvard/* [In 1937, the Lord Chancellor's Law Reunion Com- 
mittee u commended that an agreement in which A. makes a 
promise' in consideration of B. doing or promising to do some- 
thing which B. is a I teach bound b\ law, or by contract with 
C., to do. shall In deemed to ha\e been made for \ aluable con- 
sideration.'-] 


Kl LI i\ pinm i.'j> t esi , lic. 

I he dot 1 1 me of Consideration has been extended with not very 
happ\ lesuhs brsond its piopcr scope, which is to govern the 
formation ol contracts, and has been made to regulate and restrain 
the discharge ot commas. For example, where there is a contract 
of hiring with a stipulation that the wages due shall be forfeited 
in the e\ent ol the sen am being drunk, a piomisc not under seal 
to pa\ the wages notwithstanding a forfcituie is not binding with- 
out a new consideration/* It is ihc rule of English law (now 

40 It mav l>c worth while to ute ihe language of his hm edition (1867), 321. “ If a 

man has already contracted with anothri to do a certain thing, he cannot make 
the performance of it a consideration for a new promise to the same individual ; but 
where thrie lias been a piomisc to one person to do a certain thing, it is possible to 
make a promise to another to do the same thing, which may form a valid consideration 
in a ( ontract with that othei " In latrr editions the wording is altered and simplified 
but the substance is the same (8th rd. (1931), 463). As to Morion v. Bum (1857) 
7 A & t 19, cited by Leake in support, sec L. Q^. R xxu. 323. Leake's opinion 
was long overlooked, 

11 There has been extraordinary divergence of learned opinions. Anson, Contract, 
held neither performance nor promise a good consideration in this class of cases 
(but the learned editor of the current edition (19th, 1945) inclines to the opposite 
view]. Ames (Harv. Law Rev. xn, 315 ; xiii, 29, 35) and Prof. Ha trim an (Contracts. 
67) admit both. lx*akc Jast note), Langdell, Summary, §§ 54, 84 ; Hanr. Law Rev 
xiv. 496, and Prof. Joseph H. Beale, jr., Harv. Law Rev. xvii, 71, disallow performance 
and allow promise, and with them, for the reasons given in the text, 1 agree. But 
if such ( ases were common there would be no great harm in allowing performance 
as well on the ground of convenience. In America [the great weight of authoritv 
is agaimt the validity of such agreements, but nevertheless some of the cases hold 
that they are good, whether the party alread> bound to X. merely assents to Y 's 
promise or expresslyprornises Y to do what he is already bound to do ; Williston, 
Contracts, § 131. The learned author regards the decisions as indefensible on a 
logical view of consideration, but be sees no practical reasons ** for holding invalid 
the agreement of a contractor with a third person to do what has already been 
promised if there is no fraud or oppression practised which would make the agreement 
voidable in any case " : d. fi 131 A. The Restatement of Contracts, § 84, in effect 
embodies his view and upholds such agreements.] 

>a (Sixth Interim Report, Cmd. 5449, paras. 36, 50.] 

• Monksmn v. Shtphrdm (1840) 11 A. & E. 411 ; 52 R. R. 390. 
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referred to tDc same reason, though really older)* 4 that a debt of 
tool, may be perfectly well discharged by the creditor's accept* 
ance of a beaver hat or a peppercorn, or of a negotiable instrument 
for a less sum, 15 at the same time and place at which the tool, are 
payable, or of ten shillings at an earlier day or at another place, 
hut that nothing less than a release under seal will make his 
acceptance of 99 L in money at the same time and place a good 
discharge:** although modem decisions have confined this 
absurdity within the narrowest possible limits." [In 1937, the 
Law r Revision Committee recommended its abolition with the 
proviso that, if the agreement to pay less than the full debt I>e 
not performed, the original obligation shall ve\i\e. 4, J A judg- 
ment creditor agreed in writing with the debtor to take no pro- 
ceedings on the judgment in consideration of immediate payment 
of part of the debt and payment of the residue b\ certain instal- 
ments; here there was no legal consideration tor the creditor’s 
promise, and he was entitled to < laiin inietcst on the debt though 
the whole of the principal was paid according to the agreement.** 
I his rule does not touch the ordinary case ol a composition 
between a debtor and several creditors; for e\er\ ci editor under- 
takes to accept the composition in consideration of the like 
undertaking of the other ci editors as well as of the debtor's 
promise to pay it.** [No doubt there is consideration as between 
the creditors, but what consideration docs the debtor gi\e for the 
creditors’ acceptance ot less than their debts? In Good v. 

* 1 'xt Han Law Rrv \ii, ■ t j i 

" Goddard \ . O' Bnm 188219 Q. B D. 17; (In Htmchand Funarnt hand \ 1 erupt r (191 1 j 

2 K B. 530, 440, Fletcher Moulton. L.J. questioned whether thr (aiurl in Goddard 
v. O'Bneti had correctly interpreted the taci*|. Bidder \ Bridge* 1H87 37 Ch. l>i\ 
f 06 : 57 L- J. Ch. 300. Or a Ires sum in a differ ml current \ (My of San Juan \ 
St. John's Gas (a>. 11904) *95 L\ S. yo. [Mrrr mention liy thr payer ol a cheque 
lor Teas than the amount dur to him u not conclusive ol the c lirquc bring a satisfaction 
of the debt ; whether 11 is so depends upon die imra upon which it was reemol 
Ijv the payee ; Day\. Me Let 1 1889* 22 Q. B. D. 610 ; 56 L. J. Q. B. 293.J 
** Pvmei's cast < 16021 5 Co. Rep. 1 17, < onhrmed with reluctant e by tlx* House of Lnuh 
tn bodies v. Ben j 1884] q App. Ca. bos , S4 I- J- 0 . B. 130, Lord Blackburn ail Jmt 
dissenting. The Indian Contract Ati 1. bj, illusi h.) is at cord ingiy careful to expire 
the contrary. The rule in Ptnnei's case, it may tic noted, though paradoxical, is not 
anomalous. Its numerical logic mav tie archaic, but it is strictly logical. The Comt 
does not know* judicially what a braver hat may be worth, tint it must know* that 
10 L are not worth 20 i. 

* 7 See the notes to Cumber v. I tour ( 1 7 1 cj » in t Srn 1 .. C. 

•• (hixth Interim Report, Gmd. >449, para*, j \ j', 30 <j). 1 he Committee con* 

videred that creditors frequently act upon the principle that ir mav lie more brndv ul 
to them to accept prompt payment of part of their demands than to insist on payment 
of the whole, and that this is so not only where the credit of the debtor is doubtful 
but often also where lie is perfectly solvent. That was l^ird Hlackbum’i opinion 
in Foakes \. Beer <1884) 9 App. Ca. 603, 622. and the Committee fully accepted it. 
Lord Blackhum aid not press his view, m dderence to his colleagues who tnought 
otherwise.] 

** Foakes v. Beer (1884) 9 App. Ca. 605 ; 41 L. J. Q.. B. 130, foil, in Underwood \ 
Underwood [1894] ; 03 L. J. P. 109. But where the solicitor of a defendant 

entitled to taxed costs accepted from thr plaintiff's solicitor a cheque for the amount 
of costs (nothing being said about interest), this was held to be accord and satisfaction 
for everything due, and the defendant was not allowed to issue execution for the 
interest : Bidder v. Bridges (1887) 37 Ch. Div. 406 ; 57 L. J. Ch. 300. 

•* Good v. Chooseman (1831) 2 B. & Ad. 328 ; Finch Sel. Ca. 343 ; 36 R. R. 374. 



CONSIDERATION 


149 


Cheeseman /' the debtor undertook to pay two-thirds of his income 
to a trustee to be nominated bv the creditors and, as this was some- 
thing different fiom direct payment to the creditors, it constituted 
consideration on his part .* 2 But supposing that the debtor does 
nothing moic than pa\ less than the full amount due to his 
creditors, it is difficult to see what consideration he^gives for their 
tclcasc oi the balance.* Perhaps the best explanation of the bind- 
ing forte ol a composition with creditors rests, not so much upon 
the doctrine ol consideration, as upon the principle that if a 
creditor aftci entering into such a composition, were allowed to 
sue the debtoi lot the balance oi his debt, he would be committing 
a fraud on the otlrei creditors.**] 

U it is agieed between creditor and debt 01 that the dutj shall 
he performed in some particular was different lrom that originalh 
intended, this mas well be binding: loi the debtor’s undertaking 
10 do something different though onlv in detail from what he at 
In m linden 00k u> do, 01 even lclinquishing an option oi doing it 
m more wars than one, would be consideration enough, and the 
(aunt could not go into the question whether it gave an> actual 
advantage to the cieditoi But it the new agreement amounts to 
saving that the dchtoi shall at his own option peitorm the dut\ 
as at Inst agieed ujxm 01 in some othci wav, it cannot be binding 
wn hour a new consideration * as wlieie an entm sum is due, and 
there is an ague merit to accept pavmcni bv instalments, this 
would he good, it seems, li tin debt 01 undertook not to tcndei 
the whole sum but 111 the absence ol anv tiling to show such an 
uiulcitaking. die agi cement is a mere voluntatv indulgence, and 
t lit ocditm it mains no less at libenv 10 demand die whole sum 
dim the debtoi is to pa\ u .* 


lOKlUVKVMl VS (OVSIDlRUION 

I he loss 01 abandonment ol am light, 01 the foibeaiance to 
exercise it toi a definite 01 asccitainable lime, is ior obvious 
1 casons as good a consideration as actually doing something. I11 
Mathn \ I.onl Maidstone'* the loss of collateral rights by the 
promisee supplied a pimmse notwithstanding that the main part 


M Note*® 

[See Ho/ larks Datracq At>rnn* Ltd \ Calendar 1 1 yn] -2 K., B. 326, 328 ; 80 I. j 
K. B 1123 ; Re William Portef Of Co , Ud [ion) 2 Ml R- S^O- 
* 1 [Pace Williston. Contracts (ed. 193G), § 12b, where the learned author suggests foui 
possible ways m which such consideration mav lie found , none of these, according 
10 English 1dr.1v upj>c.m to be doing more than the debtor is already legally bound 
to do.) 

** \\Vood v. Robert 1 (1818) 2 Stark. 417; Butler Rhodes (1794) 1 Esp. 23b. Cf Anson. 
Contract (19th ed.), 103— 105.] 

* v McManus v. Bark (1870) L. R, 5 Ex. 65 ; 39 L. J. Ex. 65. Cd. FoaUs v. Beer, note ** 
X$ to payment of a sum due into a particular bank, see Vanhergen v. St Edmunds 
Properties [1933] 2 K. B. 223, where trie C. A. held on the facts that the variation 
as to the plaice of payment was allowed at the promisor's own request. 

M (>836) 18 C B. 273 ; 25 L. J, C. P. 310 ; 107 R. R, 290. 
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of the comideration failed. The action was on a bill of exchange. 
This bill was given and indorsed to the plaintiff as in renewal of 
another bill purporting to be accepted by the defendant and 
indorsed to the plaintiff. The plaintiff gave up the first bill to 
the defendant; thirty da ys afterwards it was discovered that it 
was not reallv signed by the defendant, yet it was held that he 
was liable on the second bill, for the plaintiff had lost his remedy 
against the other parties to the first bill during the time for which 
he had parted with the possession of it, and that was consideration 
enough. 

fit is dear from tire foregoing analysis that an existing debt 
is no consideration for a subsequent promise b\ the creditor to 
give the debtor time for iiayment,*' and that, if a debt carries 
interest, such a promise is equally devoid ot consideration if it 
is merclv in return foi the debtor s uiKlcn.iking to pay the 
interest.* 4 But Pollock does not deal with the question whether 
there are, in current law', anv exceptions to the rule that .111 ante- 
cedent debt cannot constitute consideration for a promise. \s 
to this, authorities support the following pioposiuom (\\ \n 
existing debt mas he consideration for the assignment of a chose in 
action’* to the creditor, prodded (0 he is infotmed ol the assign- 
ment.* and (ii) the creditor gi\rs foibcaiancc with iex[x*ct to his 
claim for the debt: 3 even if this forbearance weie subsequent to 
the gising of the security constituted In assignment of the tlio.se 
in action, but nevertheless were atcoidcd in consequence ot it, 
the antecedent debt is a valid consideration foi the assignment, 
“though in a sense it is an ex post far to considciation (u) 
An existing debt is consideration for the giving of a negotiable 
security, 4 and it is immaterial whether the securm is pasablc 
immediately 01 in the future. (3) An existing debt is considera- 
tion for the transfer of a bill of lading so as to defeat the light of 
stoppage m transitu; Leask \. S(ott Bros.** wheie the Court of 
Appeal thought that in these circumstances the consideration, 
though past, has a present operation in that it stays the hand of 
the creditor. There is no certain authoiiiv for am addition to 

•’ [Williams v. .Sttm (1880) 5 Q. R. D. 409; 49 LI. Q. B. <163). 

*• Lttcm* v. Preston (1813) 2 Chit. 245. Ormew Gallo titty < 18541 9 Lx 544 , 23 L.J. Ex. 
Ii8i: 

•* [The law an to assignment is considered, fmt, 170 \rq.] 

1 [Wigan v. English & Scottish Low Lift Assurance Association [1909) 1 Ch 291 (C.A.) ; 
78 L. J. Ch. iao]. 

* [ Wigan's Cast (now- 1}. Glee* v. Bromley [1912] 3 K. B 474 (C. \ '» ; 81 L.J K. B. 
1081. Rt Withered [1926] Ch. 167; 93 L. J. Ch, 127]. 

* (Parker, J., in Wigan's Cast [1909] 1 Ch. 291, 29B ; I.awrrnrr, J , in Re Withered 
[1926] Ch. 167, 177 ; Fletcher Moulton, L, J., in Glegg \ . Bromley [1912] 3 K. B. *74, 
486 — 487, said that even if thrrr were do pressure put upon the debtor by the creditor 
in order to get the assignment, but the creditor knows of the assignment, the law will, 
if it possibly can, give effect to the likelihood of the assignment making the creditor 
more forbearing. An interciting earlier illustration is Ckowne v. Beylis < 1862) 31 
Beav. 351 ; 31 L. J. Ch, 757]. 

* [Ceerrie v. Misa (1875) L. R. to Ex. 153 ; 44 L. J. Ex. 94]. 

4 l («B 77 ) 2 Q. B. D. 376 ; 46 L. J. Q. B, 576]. 
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these three exceptions,* In Flight v. Reed 1 bills erf exchange had 
been given after the repeal of the usury law, in renewal of bills 
given while that law was in force; held by Pollock, C.B., and 
Wilde, B. (Martin, B. dissenting), the bills were valid. The 
majority judgment was delivered by Pollock, C.B., who conceded 
that in general a moral obligation is not sufficient consideration, 
but said, a loan of money is a very different thing. The very 
name of a loan imports ihai it was the understanding and inten- 
tion of both parties that t lie mono) should be repaid.” The 
decision itself in Flight Reed is legal dec! as bad law in some 
modem text-book*, 1 and is siinplv ignored in others.’ Mv conclu- 
sion is Lhat, apart from the thiec exceptions mentioned above, an 
existing debt is not pn sc, at the piescnt das. consideration for a 
subsequent piomisc.j 

As to torbeai jnce, the commonest case of this kind of considera- 
tion is forbearing to sue. Forbearance lor a reasonable time is 
enough, on the principle of errturn reddi potest: and terms in 
themselves vague, such as “forbearing 10 press for immediate 
payment, ” ma\ be construed ]>\ help of the t ncu ms Lances and 
context as meaning forbearance lor a reasonable lime. A promise 
to guarantee a debt if the ci editor will give time to the principal 
debtor is in the first instance an oiler: it becomes a binding promise 
when the condition of giving the specified tune, or a reasonable 
time, has been jx'rformed li is a question of fact what is reason- 
able time in a gisen case. 11 ' Forbearance of pioceedings to enforce 

* [Cases like Thorndike v. Hunt 3 I> G. & J- : Jfl L J Ch 417, &n&\Taylor 

v. Blaktlock (iBJib) 32 CJh. I). «jfio ; 5b E J. Ch. -59(1, rrUtr to thr meaning of ^valu- 
able consideration" til connexion with thr claim of a transferee of trust property lhat 
hr has acquired a growl title to u because hr is a bona Jidc purchaser for \alue In 
/ homelike \ . Hunt , trustees paid into court a trust fund, part of the moneys in which 
did not belong to the fund, but to X ; held, ihe transfer was for valuable considera- 
tion so as to defeat X's title , but it is not clear whether Knight Bruce, L.J., 
regarded thr antecedent debt of the trustees (dieir obligation to pay the fund into 
<ourl) as in itself sufficient consideration, lor he added a reference to the possibility 
of the court obtaining die money from the trustees by other means ; 3 De G. & J. 
at p. £70. In Taylor \. Blake lock. Cotton, L.J., held, not that the consideration was 
an existing debt, but that it consisted in the creditor having given up the right to 
sue for the debt, and this seems an arruiatc and sufficient ground for the decision 
of the Court of Appeal. Bowen, L.J., made a wider statement : “ By the common 

law the payment of an existing debt is a payment for valuable consideration. 

That was always thr common law before the reign of Queen Elizabeth ; as well as 
since/' (3a Ch. D. at p. 370^ ; but the succeeding paragraph in h&s judgment 
shews that nr meant no more than that payment of a debt discharges the debtor's 
obligation], 

7 J (1863) 1 H. & C. 703 ; 32 L J. Ex. 265]. 

* [Anson, Contract » lflth rd.L 109-1 10. Pollock, post , p. 52b.] 

* [Chitty, Contracts iqth ed.‘ Leake, Contracts (8th ed.). Salmond & Winfield, 
Contracts.] 

,fl Oldershaw v. Kutg (1857) (Ex. Ch.) & N. 317 ; 27 L. J. Ex. 120 ; and see 
1 Wms. Saund. 225. Actual forbearance at die defendant's request, though not 
for any specified time, may be sufficient ; Alluuue Bank v. Broom (1864) 2 Dr. & Sm. 
289 I 34 E. J. Ch, 956, approved in Fullrrton v. Provincial Bank oj Ireland [1903] 
A. C. 309. Cp. Wvlby v. Elgee (1873) L. R. 10 C. P. 497. In Crears v. Hunter (1887) 
19 Q. B. Div. 341 ; 56 L, J. Q. 6. 518, which has been criticized as ambiguous, 
L. Q. R, iii, 484, it must be taken, with die head-note, that the consideration was 
actual forbearance. The promise bring in the form of a promissory note, 
essentially unconditional, certainly makes a difficulty, for it would seem there was 
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a “debt erf honour 1 In puielv conventional sanctions has more 
than once twen held a good consideration. 11 

That which is forborne must he the exercise or enforcement of 
some legal or equitable right which is honestly believed to exist. 
This is simple the converse of a rule already given. As a promise 
by A. to B. is naught if it is mils a promise to do something A. is 
already bound, either absolutely m as against 11., to do, so it is 
equally worthless if it is a ptomise not to do something which B. 
can already, as a matte? eithei ol public or ol private right, forbid 
V. to do. So far wc assume the existing tights of the parties to be 
known: but as in practice thev often ate not known, but depend 
on question^ of law ot ol fact . or lx>th, which could not be settled 
without considerable trouble, common sense and convenience 
tequire that compromises ol doubtful lights should Ik: rccognired 
as binding, and they constantly ate so iccogni/ed. “ If an intend 
ing litigant bona fidr forbears a right to litigate a question of law 
or fact which it is not vexations ot Irivolous to litigate, he does 
giyc up something of value and such forbearance is good con- 
sideration for a ptomise even though the claim is not well founded, 
provided it i> honestly believed in and the promisee does not con 
real from the promisoi am fact which to his knowledge would 
affect its validity.' 

The teal considetanon and motive ol a comptontisc, as well in 
our law as in the civil law and systems deiived from it, is not the 
sacrifice erf a right (of which t lit* existence oi non-existence is 
unknown until it has Iteen judicially determined) but the abandon 
ment of a claim. " The .same title applies in the case' where the 
claim given up is on a disputed ptomise of mairiage. : V partial 
compromise in which the undertaking is not simply to stay or not 
to commence legal pioceedings, hut to conduct them in some par- 


a complete ptuniuc lirloir the (omitirraiiou, vi/ , hirlirMfitiv: to mh l<*r ,i ir.isonablr 
lime, was or could be executed. On the pnnriplr vr jw*s Rouen I. J m Miles \ 
New Zealand Alford Estate O. (1883-6! 32 Cli, Div. at 289 
11 Ex pari* Atartmzell [11*04] 2 K. B 133 ; 73 I. J. K. B. 44b ; (wmodwn \ fins non [1908] 

1 K. B. 761 ; 77 L J. K. B. C. A [In order tu avoid anv TmsapprchcnMon 

of the statement in the text, it shmild l*e added that in thrive mw** ot 14 dr bis of 
honour,” the mere promise bv A. to forbear from suing B. for ihe rccovrrv of such 
a debt, in return lor B.’s promise to pa\ it, iv no < onsideraiion to 1 B.'s promise, for no 
action is maintainable to enforce a void contract : PotrhaUwJf 7 fakir [1938J 

a K. B. 8if> ; 107 L. J. K.. B. *>70. If, howetei. AA promise is not snnplv ro forbear 

from suing for the debt, but also to refrain fimii putting in force a 44 purely con- 
ventional sanction " (r.jj.. to refrain from [losting 1 C as 1 a defaulter for not paying his 
gambling debt to A.), A.\s promise constitutes good consideration ; Hyams v. Stuart 
Km [1908] 3 K. B. 69b ; 77 I J K. B. 794 J 
11 Miles v, .Vine Zealand Alford Estate Co. ( 1885-fjj 32 Ch. Uiv. 2Gb. Bowen I-.J. at 291 . 
reviewing previous cases and dicta. [Note that in PorUfmo (Owners of) v. Berlin 
Deruaapma (1934) 39 Com. Can. 330, the C.A. were emphatic thai troth conditions must 
be fulfilled. — the claim must be serious (if., not vexatious) and it must be bona fide.\ 
11 Cotton, L.J. 32 Ch. Div. at 284, 

14 Trim v. Lavall/t (1864) 13 Moo. P. C. 271, 292 (a cave from l-nwrr Canada, then 
under old Fr. law' ; Wilby v. Elgee (1873) L. R, iu C, P. 497 : 44 I.. J. C. P. 254. 
The remark* of Maute J. in Martindale v. haulknn ( 1846' 2 C. B. at 719 ; Ck» R, R* 
at 611, are still profitable, 

Keena v. Handfn (1864) 2 I). J. S, 283 
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titular manner or limit them to some pat titular object, maj well 
be good: but here again the forbearance must relate to something 
within the projxi trope ol such proceedings. A promise to con- 
duct proceedings in bankruptcy so as to injure the debtor's credit 
as little as possible is no consideration, lor it is in truth mercls a 
promise not to abuse the process of the Court "* 

COM KAC1S CNDUC SI AC 

T he main end and use' ol tlu- doctrine ol Consideration in our 
modern law is to iuinish us with a comprehensive set ol rules which 
can be applied to all minimal contracts without distinction of 
their charactei 01 Mibjm-mattei . formal comiacts muain, 
siriiil\ speaking, outside the scoik* ol these inks, which were not 
made for them, and lot whose help dies had no need. But it was 
impossible that so general and so useful a legal conception as that 
ol Consideration should not make its was into the treatment of 
formal comiacts. though with a diiieient asjiect. The ancient 
talidits of loimal contracts could not be amplified, bin it might 
lx restrained: and in Ian both the use law and the legislation of 
modern times slum a maiked teiidencv to i ut short il not to abolish 
their distinctiw pi im leges, and to extend to them as much as 
[jossible the iiee and lational treatment of legal questions which 
has been deselojred in modem Times In the lull recognition of 
informal transactions. 

This result is maiuh dm to the action ol the Court ol Chan- 
ters. A meieh gratuitous coutiact uudci seal is enforceable at 
(ommon law (with some jHtuliai exceptions) unless it can be 
shown that behind the appaienth giatuitous obligation there is in 
I act an unlawful m immoial consideiatiou. Couits of equit\ did 
not, in the absence of am sjki lal giound ol imalidit), intci fere 
with the legal died ol loimal insn iiments: but thes would not 
extend then s|K ( cial pi out t inn and their special lemedies to agree- 
ments, how e\ei loimal. mack without consideration. A voluntary 
io\enjiit though under seal, 14 in equitv. where at least the cove- 
nantor is li\ mg,*' or where specific performance ol such a covenant 
is sought . . . stands scare eh, 01 not at all, on a better footing 
than it it weie contained in an instrument unsealed.” 1 ' And this 
restriction is not affected by the union ol legal and equitable juris- 
diction in the High Court of Justice. The rule that a court ol 
equity will not grant s|re<ifu performance of a gratuitous agree- 
ment is so well settled that it is needless to cite furthci authorities 
lor it: and it is not to be os ei looked that whereas the other rules 

I * BractiixU v. ( itloG » 1. K j C. 1* 

17 \\r shall see under the head ol undue mllurnir that a system ol presumptions has 
been established \>Iik1i makes it difficult in manv cases for persons claiming untlet 
a voluntary deed to uphold its validity if the donor, or even 1m rrpresrnta lives, 
chouse within any reasonable time afterwards to dispute it. 

II Per Knight Bruce I..J. A eketcicA v. Mttrmin * (1851) 1 U. M. C. 176. x88 ; 91 R. R 
53 , 57 * 
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that limit the application ol this peculiar remedy are of a more 
or less discretionary kind, and founded on motives of convenience 
and the practical requirements of procedure rather than on legal 
principle, this is an unqualified .substantive rule. 

It is the practice of cquitv, however, at all events when the want 
of tonsidci.it ion is actisels put I inward as an objection (and the 
practice must Ik* the same, it is tout cited, when the objection is 
made b\ was of defence in an art ion for sjiectfic performance), to 
admit es idener of an agreement under seal being in fact founded 
on good consideration, where the deed expresses a nominal 
consideration 1 ’ or no consideration at all,” though (saw in a cast* 
of traud or illegality) a consideiation an nails inconsistent with 
that expressed in the deed could probably not be shown. 1 ' 

Closelv connected with this in piintiple is the rule ol equity 
that, although no consideration is tequued lot the salidirs of a 
complete declaration of trust,- 1 01 a complete transfer of am legal 
or equitable mtciest in pi o ports, set an incomplete voluntary 
gift creates no right which can be enfotced Thus a voluntary 
parol gift of an cquiublc mortgagee's serums is not enforceable; 
and, since his inteiest in the deeds dejiosittd with him. where the 
mortgage is bs dcjiosu, is merels incidental to his security, 
delivers of such deeds bs the mortgagee to his doner makes no 
difference, and does not entitle the donee to tetain them against 
the mortgagee's lepresentattses ** Ouam modern decisions base 
indetd shown a tet.dents to infringe on this rule bv consttuing the 
circumstances of an incomplete act of bounts into a declaration of 
mist, notwithstanding that the ie.il intention ol the donor was 
evidently not to make himsell a trustee, but to divest himself of 
all interest.” But these have been dtsappioved in latei judgments 
which seem entitled to 11101c weight 11 

' * IsifcktU'i Cdif 1 1%'j I. R 1 Eq J fl 

*• IJUuuliy /f/. and Dock <» v . L .V \%\ Ri U 187 j U R B < Ji. 44J 
: 1 Qu . whrtKrr this \va s ongirudh right on pnnnplt 

S hlUto \ Hob ton 1 188^ jo Ch l>i\ $9*1 , y, L. J Ch 741 I hr <lrh\rr\ incr lerm* 
to be d wholU unauthorised act determining the bailment at rommon law, and 
thrrrforr a trrspaxv against thr depositor 

lA Richardson \ Rtehardsm ifk>7 ) I,. R. 3 Eg jfib ; 3b L J Ch <1^5, Morgan \ . 
Mailt ton mKjoj L. R 10 Tq 47", ; 99 I-* j, Oh. 680. 

Warnner \ Roger* (1873} L. R. ih Eq, 340 ; 4-2 L, J. Ch, -,81 , Richard* v. Delbmdge 
1874 E. R. iB Fx|. 11 , 44 L. J Ch. 459 ; Moor e \ Moore i 1B74I I„ R 18 Eg. 474 ; 
43 L J Ch. *117 ; Heartily Stcholum i 1874) I.. R. 19 Bq 233 ; 44 L J. Ch. 277. 
Cp. Breton v. Woolhen lifer; 17 Ch 1 ) at 420 , y> L J. Ch. 369. 
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UN1KAI RULES AS lO PARI1ES 

1 HE original and simplest tjpc ol contract is an agreement 
ci eat mg an obligation between ccitain persons I hose persons 
art ascertained b) then description as imimduals, and not by 
then satishing an) genual class description 01 , more shoul\ t 
I lit s arc denoted bs pi ope i nanus and noi bv class names, 1 and 
the pei sons who become panics m the obligation created b) the 
agreement are* the persons who u tuall\ conclude the agreement m 
the hist instance, and those cml\ I he promisee looks to the 
pionnsoi toi satislaenon and to iuiu alone It rs tiue 10 this da) 
in England as a genual lult that no one can be paii\ to a contract 
who does not m some wa) stand in the place oi an onginal part) 
Succession u|M>n death is the oldest and most hnnihai oi such wa)s, 
but c\tn the evecutoi s place in lire Common Law was an after- 
thought 1 he law me ic I rani was ihc nc*\t great nmoxatoi, making 
commercial debt and eiedn instruments ot cumins I lien, in a 
cjurle drllueiit it*gion, we lind contractual nghis ot action attached 
or attachable to estates and liiurests in land under certain con 
duroris 1 he object ot this chaptei is m exhibit the nature and 
connexion oi these dc \ elopments 

1 he ideal stueiness ot ancient contract law (we call n ideal 
txxause there is no piooi tlrat it was <\u uah/ed nr an unquali 
tied lot in) max be stared thus 

llu legal clleus til a comiuct aie confined to the contracting 
panics 

Beloit' going into the modem depaitiues tiorn n in detail it 
may be* ustlul to show then nature in tire shape oi general lules, 
and toi that puiposc it will be t ointment ro use certain terms in 
extended oi special senses 

A contract creates an obligation between the contracting paities, 
consisting oi duties on the one pau md the light to demand the 
performance ot them on the othu 
Anv part) to a contract, so tar as he becomes entitled to ha\c 
am thing petiouned undei the connate, is called the cicduor So 
tar as he becomes bound to perform am thing undei the contract 
he is called the dcbtoi 

Representation, rcpicscmatnts mean ltspccuveH succession 
and the pet son oi persons succeeding to the gcncial lights and 
liabilities oi any person in lespect ot contracts, whether b> reason 

1 Sa\ngiry,Obl § (4 16 ) , cp on the subject ol this ( hapier gem rally it &§53““7o, 

pp 17— 106 
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ol the death ol that person 01 otherwise A thnd person means 
an\ person other than one of the panics to the contract or his 
Representatives 

Kl I l > 

1 t he original patties to a cornua must lie poisons .tsceuaincd 
at tfu unit uhc.it the contract is made 

2 lht ucditm tail demmd ptifonnaiKe iimn the debtoi 01 
lus> u piesemauses He cannot demand 1101 tan the deiitoi require 
him to autpt pethu ounce hour am thud person but the debtot 
01 his representatives ina\ pcitmm tlu duts bs an agent 

; V thud jKivm cannot become entitled h\ the conuaci itscll 
to demand the |>eitouiiaiiu ol am dm\ undei the eonnaet 

I Pei sons othet than the cieditoi mas become entitled bs 
lepi escalation oi In assignment il nothing u mains to In: done bs 
the nsignoi undei the eontiati to stand in the eieditoi s plan 
and to evcuise ins tights nuclei tlu contract 

txplanaUon i Ink In assignment is not tonipku »s agains' 
the dthtoi uithout notiu to the dthioi and a debtoi who jki 
iorms his eonnaet 10 tlu ongind utditoi uithout notice ol am 
assignment bs the tmliim is theiebs discharged 

Explanation 2 I he debtoi is entitled as against tin n pic scuta 
uses, and unless a conn an intention appeals In the onginal eon 
tract, as against the assignees ol the cttcluni to the benefit oi am 
defence which he 111. gin hive had against tin cieditot himseli 
I he following exceptions gistn lieu in oielei to eompkte the 
genei il statement ait eoiiiieeied in piimtpk with the casts ol a 
eontiut for jHisonal setviec en ilu e \t le ise ol |>eivmal skill 
becoming un|x>ssibk ol [Kiloinuiuc bv iiu suable ace idem, ol 
which ui s[xak in ( liapici \ 11 

E\(tption 1 11 it apjK in to luvt been the uircntion ol tin 

parties that the debtoi should jxitoim am dim in poison, he 
cannot peifoun n bs an agent not call |x*rfoiman(e ol it be 
teejuued fiom his re pitsi illative s Such an intention is presumed 
111 the case* oi am dut\ which involves jxrivmal confidence between 
'In panics 01 the cvenisc ol the debtor s pcisonal skill 

Exaptwn 2 It it jp|Kais to have been (he intent ion ol the 
parties that onls the eieditoi in ptison should be entirkel to base 
am cluts perloimed, no one can become entitled bs icpiesentation 
or assignment to demand the pciformance of u nni can such 
performance be ic epmed Iioni tin debtor s 11 pi esentatises 
Such an intention is presumed if the nature of the transaction 
involves pcisonal confidence between the paities, m is otherwise 

11 Contracts f«>r the -wile ol land are- enforrrablr in rquili b\ and against the heirs or 
dr\ nets of the partirx Hut hrre tlu obligation is trratrd a* attac hrd to I hr- particular 
property 

1 As to real or apparent exceptions w p Um 

1 See per Collins MR in lolhttnt \ Aiwemted Portland Cement Maniifacturei t I toon I 
1 K B bOo 668 , 71 L | K R <*40 
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&utfh that *' personal considerations ” are of the foundation of the 
contract/ 

Exception 3. The representatives of a deceased person cannot 
sue for a breach oj comma in a caw where the breach of contract 
was in if serif a merely jiervonal injury unless special damage to 
the estate which they represent has resulted from the breach ot 
contract. But where such damage has resulted the representatives 
111a) lecovei compensation loi it, notwithstanding that the person 
whose* estate ihe\ represent might in his lifetime have brought an 
action of ton for the personal injury resulting from the same act/ 
[The Law Reform (Miscellaneous Piovisions) Act, 193 j ($4 & 23 
Geo. 3, c. ji), s. j, provides that all causes ol action subsisting 
against 01 vested in a person shall, on his death, suni\e against, or, 
as the case mas bt , ioi the benefit of his estate. The Act, does nor 
purport to c rente any new r cause oi action where none existed before 
the Act. In the case ot a breach ot piomisc to marry, damages are 
limited to such damage, it am. 10 the estate ol the deceased as 
Hows iiom the breach oi promise lo inarr).] 

'these pu>jx)sitions are subject to \arious qualifications and 
e xceptions. Most ot the exceptions are of modem origin, and we 
shall see that since then establishment man) attempts have been 
nude* to extend them, some ol which have been successful, and 
some ha\e been disallowed alter being accepted for a lime. 

We shall now go thtough the iules thus stated in order, pointing 
out undci each the limits within which exceptions are admitted 
111 the prose 1 m state ol the law*. 1 lie decisions which limit the 
exceptions aie (as commonly happens in our books) for ihe most 
part the chief authorities to show the existence ot the rules. 

Our first rule is that the anginal parties to a contract must b* 
pn\o?is ascertained at the time adieu the contract is made. It is 
obvious that theic cannot be a <omuct without at least one ascei- 
r. lined part) to make it in the hist instance; and it is also an 
clemeniaiv pi j 1x1 pic ol law that a coim acting part) cannot bind 
himself bv a floating obligation to a i>eisou unascertained. “A 
party cannot ha\e an agreement with the whole woild; lie must 
have some person with whom the contract is made. ' 7 There is no 
exception to this uilc in such cast's as those of promises or under- 
takings addressed to the public at large bv advertisements or the 
like, and sales bv auction. For, as we have already seen, ihe con- 

* Cp. I ndian Comma An. {7. 40. Sn Sft nn Ktwwis: 11854) 1 K. & J. it>8 , 
L. J. Gh. 153 ; loh R. R , bmunt \ li'tfavi i8b<>) L. R. 4. C. P. 744, 746 
30 L. J. C. P« 32b : Robinson \. Daikon 1U71 ' I- R. b E\. 2bij , 40 L. J. Ex. 172 
binlay v. CJurruy (188H) 20 Cl B. Div, 494 ; 57 K J. Q.. B. 247 , Robson v DrummonJ 
'1831) a B. & Ad. 303 ; 3b R. R. 56b ; but this rase o^ocs \rrv far : British Wasson 
U. v. Iml CS Co. 5 Q, B * >49’ l *»J • 49 L- J* CL B. 3JI, and will not be 

extended : Phillips \ . Hull .Alhambra Paine/ (a>. \ Q.- B. ;,y ; ^ 70 L. J. B. 2b. 




15® MUNC4PEKS OF CONTRACT 

trad formed in an) such ease in formed between two ascertained 
persons by one of them accepting a piopmal made to him by the 
other, though jxivubh nude to him in common with all other 
persons to whose know ledge tt mu) come. 


mu is <u (omkmi \s 10 itiikn ihrsons ’ 1 

1 he uiiirmame pan ol um second 1 uU\ namclv * I he creditor 
idn demand performance from the debtor or hi* representatives, is 
now and long has been, though u was not always, elementary .* 
The negatnc pan ot it states that the creditor cannot demand, 
run can (hr debtor require him to accept, performance from am 
third person l his is subject to th< explanation that the dcbtoi 01 
his tepresema lives nu\ peiionu the dutv b\ an agent (modified 
b\ the exception ol stricth j>eivonal conn acts as mentioned at the 
end of the mles, on this we need not dwell at present) More- 
mu. panics ma\ ague as pan ol then conttact that pciiounamc 
b\ a named 01 asc ei tamable jKrixon shall I*’ acupted, m the 
case ot a mone> (wwiicm, that the letcipt ot such a person, m 
au\ one of a class of asc< 1 tamable |x*isons shall be a sufficient 
disc bulge.* 

It is obvious on punnple tliat n is not coinjieteiu to contracting 
parties to impose liabilities on othci prisons without ihcii consent 
E\en [xtsoii not subject to am legal incapacity ma\ dispose 
ticclv ot Ins actions and piopcit\ within the limits allowed bv the 
general law I.iabdiiv on .1 contract consists in furthei limitation 
ot this disposing powei bv a voluntaiv act of the paitv which places 
some definite portion of that jhiwci at the command of the other 

'* [See rinl^v, C/vnlrarK lor thr Benefit ol third Pc rtom Mfp* j 

• Ai to thr liabilnv of {Krsoruil reprrvmuiivrv on dir comrarts ot tin rrsUtoi or 

intestate, see 1 Win*. Saund l hr ol<i rulr that 411 at lion ot dtbt on simple 

contract would not In against rxrcuton where the uxUlor could have waged 
his law 'though it 11 said the objection could be taken only bv «lru urrer seems 
to have Item in truth an mnov M1011 See the form of writ I or or against executors, 
Fleta 1. 2, < 6 j, ^ c» , and cp I X B 1 1 cy M, lit O {the Utter passage 

is c urioii 5 if a man has entered into religion 1 m executors shall br sued 
lor h« debt, not the abbot who accepted hirn into religion see Y B 
(Rolls Senes 30 Ed. I 23d) It is said, howrver that " Quia exc futures non 
ponunt Urerc legem pro deiunc lo, prtens probahu ullmm vuarn, vrl si iiabcal 
sec lam secta dcbrl rxaminan rt lux ev 1 vrrum sive Ml rmnnUir u\e non” . 
Y. B (Rolls Senes 1 2a Ed I 437, l ui thr conflict of opinion a* 10 llie remedy 
by assumpsit, see Reeses, 3 403, Y B Mich 2 H \ III 11 pi 3, lIk strange dictum 
contra of 1 itarherbert, Inn 27 H VIII jj, pi. ji, who said there was no emnedy 
at all fapparcndv on the ground that a < ausr of action in assumpsit was for a tori 
and therefore died with the defendant's person), and Sot wood \ Read fi5*>7-fl) 
m B. R , Plow 180 In Pinchtm't cast (1612) in Ex Ch 0 C Ut Rq> fU» h, dm dk turn 
was overruled, authorities reviewed and explained, aiul ih< tommon Uw settled in 
substance as it now n 

* In fact therr m a common proviso in fxilicies of hie insurance for small sums that 
not only the receipt of the insured's legal represcnui lives, but that of any one of 
a described class covering in effect ail his or her relatives, shall discharge die 
insurer. There is no objection to this, but if there is a legal representative, and 
the insurer knows it, probably it is not safe to pay to any other person without 
the representauves assent : O'Retltv \ Prudentwl Assurance Co. [1934] Ch. 519 f 
103 L. J. Ch, 323, (’.A 
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party to the contract. So much of the debtors individual freedom 
i> taken from him and made over to the creditor/® When there is 
an obligation independent of conn act, a similar result is produced 
without regard to the will of the party ; the liability is annexed by 
law to some wrongful act or default in the uise of tort, and in 
the case of contracts 44 implied in law M to another class of events 
which may be * roughly described as involving the accession of 
benefit thiough the involuntary Ickss ol another person; but, 
when an obligation is founded upon a real contract, the assent 
of a |K.Tson to be bound is at the root of the matter and is 
indispensable/ 1 

The ordinary docilities ol agency loriu no real exception to this. 
For a contract made by an agent can bind the principal only by 
loicc of a pie\ious authority or subsequent ratification; and thar 
authoritv or ratification is nothing else than the assent of the prin- 
cipal to be bound, and the contract which binds him is his own 
contract. Under certain conditions there may be a contract bind- 
ing on the agent also, as we have seen in Chap. 11., but with that 
we are not here concerned. Another less simple apparent excep- 
tion occuis in the cases in which companies have been held bound 
bv agreements or u piesentations'* made by their promoters before 
the companies had anv legal existence. These cases, however, 
pMxeed panic on the ground of a distinct obligation having either 
been imj>osal on the company in its original constitution, or 
assumed In it altei its formation/ 1 partly cm a ground independent 
ol contract and analogous to estoppel, namely, that when any per- 
son has on certain terms assisted or abstained from hindering the 
piomoters of a company in obtaining the constitution and the 
j >owers sought hv them, the company when constituted must not 
exercise its powers to the prejudice ol that person and in violation 
of those terms. The doctrine as now established probably goes as 
far as this, but c ertainly no farthei/ 4 

In one case of a suit in equity for sjxcihc performance of an 
award a third person interested in the subject-matter was made a 
party, and was held to be bound by the award, though he had not 
been a party to the reference and had in no w*ay assented to it, but 

10 Cp. Sa\ign>, Oh]. § j. This is no less true when the parties are sovereign States : 
the Internationa! PostallUnion is n striking example ; hut it is a truth constantly 
neglected by publicists and journalists. 

n It w now settled law that a stranger may he liable in fort for procuring the breach 
or a contract : National Phonograph Co. v. Edison-BeU Co. [1908! 1 Ch. 335 ; 
77 L. J. Ch, au8, C. A. But this is not an obligation under the contract, any more 
than vdirn A. sells Ins laud to B. the duty of all men to respect the rights of B. 
instead of A., as owner or that land, is a duty under the contract of sale or the 
conveyance. 

1)1 Re Metro p . Coal Consumer a ‘ Association, Karberg's case [ 1892] 3 Ch. 1 ; 61 I,. J. Ch, 
7 <fi, C. A. 

l# Lindley on Companies, [6th ed. [190a) 232. [Pollock's references were to an even 
earlier edition. For a later collection of cases, see 5 Halsbury, Laws of England 
<2nd ed.), § 691]. 

14 Lindley on Companies, (6th ed. (1902V 237]. As to ratification by companies, 
see p. 88. 
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simply knew of it and remained passive. 1 * Rm it has been held 
by higher authority 4- that in a suit for the specific performance of 
a oontrau thiid pasom claiming an interest in the subject-matter 
are noi even propel parties; and even without this it seems 
obvious that A. and B. hate no business to submit (Vs rights to the 
aibination ot IX It is apprehended actordinglv that this exccjv 
non mav be treated as non-existent. 

Another branch ot the same genci.il doctiinr is that the debtor 
lannoi l>e allowed to substitute another jktsoiis liability for his 
own without the creditor’s assent. V contract cannot be made 
except with the person with whom one intends to contract. 1 ' When 
a ttcditoi assents at the debtor’s lecpiest to accept mother person 
as his debtor in the place nl the lust, this is called a novation. 
Whether theie has Iktu a novation in am paiticular case is a 
question of face, but asse nt to a novation is nor to be infeired from 
condncr unless theie has been a distinct and unanibiguous 
lecjuest.' - Such questions aie es|jcciall\ imjMjiianr in ascertaining 
who is liable for the jxnuiership debts ol a In m when theie has 

I wen a change in the members of the Inin, ot on unmans made 
m a Imsinevs which had been banded ovet b\ one him (whethei 
carried on bv a single jwison. a [xtiuiciship, 01 a company) to 
anothci. V seties ol cases which woic\ 01 were sup[H>sed to be. ol 
this kind arose' about 1873 out of successive amalgamation* of life 
insurance companies. 1 * 

The question mav Ik* nsolved into two paits: Did tlu* new him 
assume the debts and liabilities ot the old? and did the creditor 
knowing this, consent to accept the liabilitv ol the new firm and 
discharge the original debt 01 It would Ik hevond 0111 scope to 
enter at laige on this subject 1 

There exist, however, exceptions ro the geueial mle. In ceruiin 
cases a new liabilitv mav without novation be created in substitu- 
tion tor or in addition to an existing liability, but where the. 
possibility exists of such an exceptional transfer of liabilities it is 

II Got tU v. Richmond 1834) 7 him. 1 » 4*J R. R- 5C1, doubtrd in Matin v. L. C. df P 
Ry. Co. (1866) L. R. 1 Ch. 501, 307 ; 35 L. J. Ch. 79 s ;. In ratio* v. Parry (1840 
r Man. St Gr. 604, the Court relied on positive acts of the panics as showing that 
they adopted the reference and were sulitt&ntiaily parties to it. 

14 Tasker v. Small f 1837) 3 My . & Cr. t>3 ; 45 R. R. 2i», followed in Or Heighten v. Menu, 
(1866) L. R. 2 Ch. 164. 

17 Robson y. Drummond (1831) 2 B. & Ad. 303 ; 3O R. R. 569, sec note *, p. 157. Other 
rases bearing on the same potn* are considered lor another purpose in Chap. IX 
[Whether it is permissible fur A to delerate to a sub-coturar tor the performance of AN 
contract with B is a question to be decided by’ the circumstances of each rase, including 
of course the true construction of the contract ; Dam . 1 v. Collins [i<HS] 1 All E. R. 247, 
-Hh-1 

IB Conquest's cast (1873) 1 (Jh. I>iv. 334, ^41 \ 43 L. J. Ch. 336. 
st It is doubtful whether some of these were really raaes of novation see /fort's 01c 
and Grain's cast (1875) 1 Ch. D. 307, 322 ; 45 L. J. Ch. 341. 

44 Sec Rolfe v. Flower {!&&*,) L R. 1 C. 1 *. 27, 44 ; 35 L. J, 1 \ C. 13. 

31 bee Lindley on Partnership ( 10th ed. 1935), 303 sqq., and as to die general principle 
of novation, see Wilson v. Lloyd (1873) X. R. 10 Eq. 60, 74 ; 42 I.. J. Ch. 559 ; fui 
4 later instance of true novation, MiuirPi cost (1876) 3 Ch. Div. 391. There appear 
to be no later authority than Perry v. National /Vat. Bank of England (u)loj 
1 Ch. 464. 
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bound up with the correlated possibility of an exceptional transfer 
of right*? and cannot be considered alone. For this reason the 
exceptions in question will come naturally to our notice under 
Rule 4. when we deal with the peculiar modes in which rights 
arising out of certain classes of contracts are transferred. 

Apart front novation in the proper sense, the creditor may bind 
himself once for all by the original contract to accept a substituted 
liability at the debtor s option- Such an arrangement is in the 
nature ol things unlikely to occur in the ordinary dealings of 
private persons among themselves. But where the deed of settle- 
ment of an insuiance company contained a power to transfer die 
business and liabilities to another company, a transfer made under 
this power was binding on the policy -holders and rhev had no 
claim against the original company. 2- * In the case of a policy-holder 
there is indeed no subsisting debt/ - but he is a creditor in the 
wider sense above defined. 


Rrn 3. “•/ thnd person < an not hrunnr entitled the contract 
itself to demand the performance of an\ dut\ under the 
( outuu t 

ftetoie nc consul* 1 the j>ossihilit\ of creating aibitrary excep- 
tions to this 1 ule 111 anv patticulai cases, theie are some extensive 
classes of contracts and transactions analogous to coimact which 
call for attention as ofleimg leal 01 appaient anomalies 

A. Conn acts made bv agents Heir the exception is only 
apparent. The principal acquires lights under a contract which 
he did not make in jxison. But the agent is only his instrument 
to make the contract within the limits ol the authority given to 
him, howevei extensive that auihontv mav be: and from the 
beginning to the end of the transaction the ical contracting party 
is the prim ipal. 

Consider the following series of steps fiotu mere seivice to full 
discretionary | rowers- 

1. A messenger is charged to convev a pioposal, 01 the acceptance 
or refusal of one, to a sjretihed pci son. 

2. He is authorized to vary the terms ot the proposal, 01 to 
endeavour to obtain a variation on the other party’s proposal (i.e., 
to make the best bargain he can with the particular person), within 
certain limits. 

3. He is not confined to one person, but is authorized to conclude 
the contract with any one ot seveial specified persons, or generally 
with any one from whom he can get the best terms. 

4. He is not confined to one particular contract, but is 
authorized generally to make such contracts in a specified line of 
business or for specified purposes as lie may judge best for the 
principal's interest.** 


Hart's cm and Groin's cost (1875) 1 Ch. D. 307 ; 45 L. J. Ch. 3-n ; Harman's ca 
(1875) 1 Ch. Div. 326 ; 45 L. J. Ch, 332 ; Cocker's case (1876) 3 Ch. Div. 1 ; 4 
JLJ. Ch. 88a. 11 Cp. Savigny, ObJ. 2. 57—60- 



l6* PRINCIPLES OF CONTRACT 

The fact that in mam cases an agent contracts for himself as 
well as fot his ptmcipal, and the modifications which are intro- 
duced into the relations between the principal and the othet 
pan) act 01 ding as the agent is 01 is not known to be an agent at 
the time when the contract is made, do not pi event the acts of the 
agent within his auihoms ftom being for the pui poses of the con 
tract the acts of the principal, m the ptinctpal iioin being the real 
eomiauing parts Vgam when the agent is also a contracting 
pans theic are two alternative contracts with the. agent and with 
the principal it'spt envois 

\s fot the subsequent indication of unauthonml acts there is 
no difference ioi oui pi event purpose between a conn act made 
with authouts anti one made without authouts and subsequently 
lanhed The consent of the principal is reft. tied back to the date 
of the ongmal act b\ a beneficent and mtevsan fiction 

B I lit u ut ceit mi ulat ions ci catcil b\ com i act of which that 
ofcicditoi punt ipal cic btoi ind suicts mis be taken as the type, 
m which the lights 01 duties of one puts nun Ik \ at ltd bs a new 
coimact bttwnnoihcis But whin isuitiv is discluugecl In deal 
mgs between tlu cuditoi ind the piuuipil tie blot this is the 
result of 1 condition annexed lie law to the suuts s ongmal con 
tract I hue is a< coidingls no ual anom ih not indeed is thcie 
c\e n am scibil iiuonsisttncs witfi im of the definite lules wc 
hast stated Ilust cases arc mentioned onh bee uisc this hast* 
been cnnstdmd as ual exceptions In wnuis of it cognized 
authority 4 

Insolvents and bankuipn \ again hast s u ious const qucncts 
which affect the tights of panics to eontiaets but which thcgencial 
print spies of contnui ate lnidequate to explain We allude to 
them in this place onls to ohseisc that it is best to regard 
them not as duivtd fiom 01 incidental to contiaet but as results 
of an ovemtling necessity ind Ixscmd the itgion of contract 
altogcthci 3 Fsen those n ansae uons in bankruptes and insolvency 
which hast some resemblance to eonriaets such as statutory com 
positions with uoditois ait reallv of a judicial or quasi judicial 
chaiactei It is obvious that if these transpicuous weic merely 
contracts no dissenting cicclitoi could he bound 

C Trusts aie sometimes ic^gaided as deriving their origin from 
i conti act between the author of ihc tiust and the trustee This 
point of view mas foi some pmj>oves be* useful I lit Scottish msti 
tutional writcis (who follow the Roman anangernent in the 
learning of Obligations as elscwhtic) considci tiust as a species of 
teal contract coming undci the head of depositation 1# ConverscJs 
* £ cr PothiH Obi % 

3 * \ striking lastarwr is turnohori b\ thr rulr in ttanng s cost iBi 5) iq Ves 345 f 
13 R R. 2 17 , kt prr J-ord Cairns, Dantm \ lohmion ft 871) 1 R 5 H L at 174. 
40L J Ch 730 

** Sic, though no such abstract term is knoun in Roman lan See Lrskine, Inst BJe ), 
Tit 1 1 jJt 
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deposits, bailments, and the contract implied by law, which is 
the foundation of the action for money received, are spoken of 
in English books as analogous to trusts .’ 7 

Ir is certain that by the creation of a trust duties are often 
imposed on anti undo taken by the trustee which persons not 
parties to the transaction, or even not in existence at its date, 
ma> aiterwards 011(01 cc. And die relation of a trustee to his cestui 
que trust is in some ways analogous to that of a debtor to his 
creduoi. '1 bus the tiansfo of equitable rights of any kind is sub- 
ject, as regards die perfection of the transferee's title, to precisely 
the same conditions as the transler of rights under a contract. 
And the true was to understand the nature and incidents of 
equitable ownership is to start with the notion not of a real owner- 
ship which is piotec ted only in a court of equity, but of an obliga- 
tion of ihe legal ovvnei which (in t lie case of trusts properly so 
called) cannot be cnloued at all, or (in the case of constructive 
trust v such as that which aiises on a contract for the sale of land) 
cannot lx* enloued completely, except in a court of equity. 2 * 

However, although every trust may be said in this sense to 
include a conti act. it includes so much more, and the purposes for 
which the machinery ol trusts is employed are of so dilterent a 
kind, dial trusts aie distinct in a marked way not merely from 
even othei species of contract, hut from all contracts as a genus. 
The complex illations involved in a trust cannot be reduced to 
the oidinan elements of contract. Trust, in fact, is a legal cate- 
gory w u generis and found only m English-speaking communities 
01 undei the influence of English law / 1 

1 ). Closelv connected with the cases covered by the doctrine of 
trims, but extended bcvonci them, we have the rules of equity by 
which special lavom is extended to provisions made by parents 
for then children . In the ordinary case of a marriage settlement 
the children of the contemplated marriage itself are said to be 
” within the consideration of marriage”** and may enforce any 
covenant foi then benefit contained in the settlement .* 1 

Blarkjuonr, Comm in, 4311. 

-* See per Lord W esthury, Knox v Gyt (1871-2) L. R. 3 H. L. at 675 ; 42 L. J. Ch. 234 , 
Show v. Foster \ 1H7 2 l L.R 3 H. L. at 338 (Lord Cairns) and at 35O (Lord Hatherley) ; 
42 L J, Ch 4Q. 

3i Nee F. W. Maitland's full exposition. Collected Papers, Camb 1911, tii, 321. There 
is no connection with the Roman fukicomtmssum. 

** It u even said that consideration moves, or is assumed to move, from them. But 
it must not lie infened from this that cquit) regards M la peine de naltre ” as a 
legal detriment. 

J 1 VVnrre a settlement made on thr marriage of a widow provides for her children by 
a former marriage, such children, though in the technical language of eouitv volunteers , 
or persons having no part in the consideration, have been held entitled to enforce 
thr provisions for their benefit ; but this extension has been doubted in the Court 
of Appeal : Gob v. Galt (1877 1 6 Ch, D. 144, 152 i 4$ L. J. Ch. 809, criticized per 
Lindley L J. A.-G. v. Jacobs Smith 1 1895] 2 Q,. B. 341, 349 ; and see Re Cameron 
and Wells (1887) 37 Ch. U. 32 ; 57 L. J. Ch. 69. The question how far limitations 
in a marriage settlement to persons other than children can be supported by the 
consideration of marriage, so as not to be defeasible under 27 Eliz. c. 4, against 
subsequent purchasers, u a distinct and wider one, not falling within the scope of 
the present work. See Gab v. Gab for references to the authorities. 
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Such rules, however. ,tre in truth remote from the proper field 
of contract law\ the> arc incidental to dispositions of property 
Apart fioni those dispositions 44 the Court will not cnlorce a con- 
tract as distinguished from a mist at the instance of persons not 
parties to the conuact ’** 

F There is also a class ol vtatuton exceptions (though of de- 
creasing importance) in cases where companies and public bodies, 
though not intorpoiauri, are empowered to sue and be sued b) 
then public olhceis 01 trustees 

Such pioMsions aie nor real exceptions to the principle, tor 
the\ do not m substance lnitoduct thud paitus hut onl\ enable 
the parties conceined to act m one name* instead of mam ** 

Bv the Real Pi opens Vtt i8j-j {h x y V ut c 106), s 3, a per 
son not a paits to an uiduituK was enabled to take tlie benefit 
ot a covenant m it it lating to ual pio|KfH> I his was tcpcalcd 
and in substance ic enacted bv the Law ot Pi opcm Vet iys% 
(1% ih (ico c <jo) s -,b and its c tic c t tnlaigtd to (met all 
propei is ( land and othc r piojxits ) 3 4 

Has ing disposed ni these exceptions wlutlui ual oi appaient, 
sst pioeeed to examine the rule in its <m!in<u\ application which 
mas he expressed thus 1 he agreement ol (onuaitmg |umc> 
cannot conlti on a thud |xivmans tight toenloue 1 he contract 
There trt two different (lasses of cases in which it mas stem 
desinble tnd in which jccotdingls it has been am input! to clicci 
this in where the object ol the conuact is the benefit of a third 
person <a?uhct< the partus arc tiunu ions and the jhivhiv ttalls 
interested m liable to be e hanged from lime to tune 

It was for a long time not clear wheuhet 1 conuui lutwcen 
A and B tint one of them should do something lor the Ik nefo 

3 - emotion I f m Re D iru . dxiu iLKo } ( h I lis at ji. rrfrmng n> ( jlyiarx Kfulirtue 

i8$b K.r<n Hi 44 R R nji \Rr hays Srttlemtnt (1939) Ol 3*9 341 itifl 

L 1 Cb I Vi ) 

J Sre like prcivtsu ni in Fnradls Sntirtir* So 187. jH & \ « 1 ( t#o > n [«nr» 

irpealed anti rum emtxxlird in ihr Fnrndlv Societies Art, i8d> S9 At <x> Viet t 
<14] lrade t mon Vet 1B71 34 IL n V < 31} 9 It k ihr wunr with 

iniilding vmrtir* formed licforr ihr Sri of 1874 and not incorporated undo it \ 
Ut’Ur t nahling * l<*al aurh n 4 j to rwrrvrr <xpr use* -tnd not specifying **m remedy 
ha, l>rrn hrld u inakr ihe local authorit\ 1 quast-r 01 pox at inn for the purpose oi 
'jing Mil 1 s S rott 1 87 jj> I R 8 Q H yjt* U 1 J Q, B J34 And 1 hr gram 
•A a ngt l b» thr Crown to a r lass of jhtnohs may have ihr rfTrt t of incorporating 
hr in to enabb tlwm to rwrir the right WUlmgalc \ Maitland \i866) L R 3 Eq 
1 03 jt> L f < n 84 explained b> Jnacl M R in LhdUm \ (at pm alum of landau 
1678 7 Ch L) at 741 47 L J Ch 433 

J4 |l>riHiom « n ihr sututn arr Kehry \ Dodd tiHBi ) ',2 1 j ( h 34 , Dyson v / oritrt 
(1909] SC f/H, Westhouxhton UDC v W'tjjan (jslUery ( 0 ltd finiQil ' Ch 1^9 
88 1 I Cli 60 f Umtmdjon [ J q 31 J 1 Ch 1 Ion 1 J Ch 1 , Rt bxrUsuutxol 

C ommuiumers [1938] C h 430 , 105 I J f h 6fl , Whitt \ Bijou Mansuim , Lid I1938I 
Ch 3*1,1 i<^7 1 J CJi , &ti*md\ fhutr ( 1937] Cb b^i (rr%rrnrd (1939] Qi I 

107 1 ] Ch 31b on ground* not involving the statutr) t He Sintltnr ( 1 9 36] Ch 799 
107 I J Ch 405 , Rt hosier [1938J 3 All L R Oio] For an rxamplc of th< 
iiKonvrnimrc provided against by the section, see lord Southampton \ Brmtm ( 1827; 
6B At C 718, 30 R R 311, where thr person who was really interested in ihr 
payment of rent cm a demise made b> trnstres and with whom jointly with the trustm 
the covenant for payment of rent was expressed to be made, was held incapable d 
imnincr in an action on the covenant. 
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rtf G, did or did not give C a right of action on the contract ^ And 
there was positive authouty that at all events a contract made for 
Lhe benefit of a person nearly related to one or both of the con 
1 racting parties might lx enforced bs that person” However , 
the rule is now settled that a third j>erson cannot sue on a contract 
made by otheis foi his benefit even if the contracting parties 
have agreed that lie may, and also that near relationship makes 
no difference as tegaids any common lavs right of action Apparent 
exceptions <ol which more presently aie clue to the creation of 
mteiests in pioptwv by way of tiust I he final decision was 
in fueddlt \ It kin son" 1 he follow mg written agreement had 
Ivec'ii em< ted into 

“Memorandum of an agreement made this cia^ between William 
Guy, &t of the one part and John Twrddle of the other part Whereas 
it is mutually agreed that the said W llham Guv shall and will pay the 
sum of £200 to William Tweddlc his son-m-lav\ railway inspector, resid- 
ing in Thornton m the counts of Fife in Scotland and the said John 
Tweddle father to the aforesaid William Twcddle shall and will pay the 
urn of £100 to the said William 1 weddle each and severally the said 
urns on or before llu 21st day of \ugust 1855 and it is hereby further 
igreed bv tlu aforesaid William Guy and tlie said John Tweddle, that 
the said William Tweddle has lull power to sue the said parties in any 
Court of lavs or tquitv for the aforewid sums hereby promised and 
specified 

William Iwcddlt the son of fohn J wcddlc brought an action 
i gainst the tvtcutoi of William Gu\ 011 this agrecmcni the 
declaration inning his ul itioiiship 10 ihc punts aid then mten 
non to cans out a nibal agreement made befoit the plaintiff's 
tuatnage to piovidc a mauiagc poition I he action was held 
not to be maintainable I he Couit did not in teims o\tnulc 
lit oldci casts to the conn an tonsideiing that their authority 
was alieadv sufluuntly dispostd ol In tlu effect of modem deci- 
sions and prat tuc ” 

Sec V inn Mir Vssumjmi / i jjU per 1 yrc C J ( of PeitmuUrs \ Dames 
{rpyj\ i Hon A. P n Ur to P^cott \ fhompson (180 2\ 3 Bos &. P 14Q 
* Dutton \ Poole ^1877! tx Ch 2 Lev 21 j \<m 318 322 Vpprovrd by Lord 
Mandtcld C ovsp 44 1 Inhere ippean. to have brtn much difference of opinion ai 
ihe time 

31 Manners irmftnru, 1 1 ^ J4] 1 C h 63 8b 10, 1 J Ch 1 per Lawrence L J citing 
h>rd Haitian* m Dunlop Pncumatu 7 >r< Co \ Srifrui^r o' Co ^ C 847 853 r 

HiL J K H 16U0 and Lonl W right in \ andepxtU \ Prejnrtd Accidmt Insce (strpn of 
JS feu lor A (iQUl * C 70 -g 102 1 } C V 21 Sec aLso Ganth \ Gandy (1883^ 

jo Ch Lhv 37 31 1 J (h 1134 (Bui note tlu remarks on Good* \ Gandy in 

Hyman v Hyman |it)2g] V l boi q8 I ) P 81 ] 

(1861) 1 B & S w jo l JOB 283 124 R R 610 It would seem that if the 

plaintiff had surd in John 1 meddle s name the defendant would have been estopped 
from disputing his authority 
” tj° 1 J Q, B at 266 ) 

4 See also Pru r v £* 4 /<m ( 1 83 ^ 4 B & Vd 433 Much less can a stranger to a contract 
vs ho has suffered damage by the non-pedormam e of it sue the defaulting party as 
on the contract Playford \ L ntird kingdom fleetne Telegraph Co (i86q> L R 4Q B 
70b , 38 L I Q B 240 , Dwksm \ Reiuer * nUgram Co (1877) 2 C P 1 ) 62, in 

C A jC P‘Div 1 , 47 L J C P 1 It a distinct question whether these decisions 

rightly denied that there was any cause ot action at all See Pollock Lavs of Torts, 
14th ed 441— 445 
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The duct i ine% oJr equin (if and so tar as they may still base to 
be considered apart) aie at hm sight not so free from doubt. There 
is dear and distinct author it v for these propositions : When two 
persons, foi \ aluablc consideration iis between themselves, contract 
to do sonu act 1m the lieneht at another jierson not a parts to 
the contract- - 

<0 That prison cannot colour the contract against cither of the 
contracting panics 4 K\u ptions ateonls appamit (pp> tin ) 
y n\ Bm etthei contracting [xuts mas enfoue it against the othei 
although the prison to Ik benefited had nothing <o do uitli the 
consideration 4 " 

On the othei hand the uim of \ 11 ilhams** shows that 

a ihnd pi 1 son lot whose Irik fit a conttact is made mas soinctiiucs 
join as to plaintiff with om ot tin actual < oim act mg panics against 
the oiltu and insist on the ai iangcnicnt lx mg complc ids canted 
out 1 he Luts til that cast vi lai as now niaimal mas lie stated 
as follows Paikti w is mdc hud to \\ illiams and also ln(»ugon. 
Williams luing lntoiuud b\ Paiku that th< th bt io (.ugois was 
alx)Ut *x*h . aiul that then wcu no othei drills, umleuook to 
sausfs the debt to (ntgois on basing .111 assignment ot uiitin 
prop* t is o{ Patkei s C.regots w is not a pairs to this at range nient, 
nor was it communicated to him at the unit Iheptn|>eiiv basing 
Item assigned to Williams auoidingls the Conn held ihar 
(oegois, suing jotnth uuh Paiku, was t milled to tall it|>on 
Williams to sands his debt to the esatm of quo' (but not latfhei 
although the debt s\as m iait guatrt) out ot ihr pout ids nl the 
pi opens It was not at all suggested that he could hive sue ri done 
ineqmts mote than at law , 44 and the mu siew ot the c isc ippeais 
robe that the imnsae nous betwre n Williams and Parke 1 amounted 
’o a declaration ol mist ol the [nope its assignedfoi the satisfaction 
of Coegots s claim to the spexilird extent 4 \nothei seeming 
exception <KCtns m Pc/t/ \ ( o \, 4 when 11 was held tlia f 1 pu> 
sisiou in partmiship aincles that a paimei s widow should be* 
entitled to his shau of the business might be enfoiccd b\ ihc 
widoss But the decision was caiefulls put on 1 hr ground that the 
provision in the aincles mated a sahd t r cist ol the panne 1 ship 
pi opc its m the hands of the sums mg paiiner The result ts that 
thru is no real and allowed authorns foi holding that lights can 

11 ( oh tar \ l/i iijra r ibjb 2 Kr<n ill , ff H R U|l 

11 Darrnfiort \ Ituhopp 184 ] & C 4 ", l l J*h txjfJ “Of 

4n ifii 7 1 Mrr 5R1 , 17 R R 15b 

44 lor an aiirmpt of a third prr*on to suf at lau undo \rr\ similar c 1 1 < 11111st.uu mt 
P rice \ I niton ifljj \ B A \d 4 $ j, \huvvmi< clrailv than \ < anont %ur on a promivr 
by B 10 i to pas (. s drbi to A fit is noss srttlrd prai iiu thai if ihr irusirr irfusm 
10 sue ih< tK*nrhaar\ is rniitlrd u> sur m his ovm name, malting ihr irustcc Of- 
lend am Imnlm J in Royal Exchange Anurofue \ Hope |u>-*H] l Oh 17*), 185 , 
97 U J. Ui iy*.} 

11 Empress Engineering (0 iBfJo U> I h Uw wg 1 n>. t*\ Jrww't M K aivl 

June* L I 

4 * (1B51) 10 Ha H» j > tp Murray \ Ilaiell 1883) J”, Ch Div 89 y r iJ l» J. 

Gh 185. 
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in general be acquired by third parties under a contract, unless by 
the creation of a trust . 47 

The general principle has been re-affirmed in our own time. 
M A mere agreement between A, and B. that B. shall pay C. (an 
agreement to which C. is not a party either directly or indirectly) 
will not prevent A. and B. from coining to an agreement the next 
day releasing the old one. ’ 4 * 

An agreement between A. and B. that Ii. shall pa> C. ghes C. 
no right ot action against ll.’'* 1 ' 

(The author seems to haw* ignored a strong attack upon the 
doctrine that time is a shaip distinction between cases in which 
it has been held that \. cannot sue Y. foi a benefit which Y. has 
contracted with /, that V will confer upon X., X. being no party 
to the conn act and cases in which it has been held that X. can 
sue Y, foi that benefit if the corn tact between Y. and Z. creates 
a trust in X.s favour. I he leadei ol this attack contends that the 
English decisions show tliat the device ol a nust can be made 
tquallv successful bv net ion in cases wheie the contracting parties 
do not cAjnesslv adopt it, use no such woids as trust and trustee, 
and ,ti e not run conscious ol the existence ot such concept* ' :o h 
must be confessed that some of the English decisions raise the 
inference that 1! the (aunts wish to enable X. to sue. ihev make Y. 
a Cluster, but that if ihev wish to pievent him from doing so they 
fall back ii|*m the dogma that there is no privitv oi contract 
between \ and V. Some of tin* cases mav lx* explicable on the 
ground tint thev aie implicated \s it li special kinds ol contiacts; 
c g., < liaitei patties. ' but otheis do not depend upon am such 
jxruhai u\ .’ 


4 * 


ft I 


It 

»a 


In l.n Ajfjfituri Reunu \ / o fndJ I I’utjtnJ* 1 ‘j J i <4 1 <i } \ ( • Hoi : 88 1 . |. K.. B 861 
nie ihartctep. wrtc b\ neated at suim* a> irusirrs foi ilu brokers. 

|e*scl M R /'fl/wu I'm’itiftnn r (a> . 10 Gh. I >is - 123, 1J9. 

t.imllev LJ Ht Huth/i 'ii2ir> Alum .md Chennai Ca. 1883' 23 Ch Di\. ai ill. I'hcse 
uateinnu* ovnrulr wh.u is s.ud in 7 (wht ^ Atetwf. Raihv «n \\ arfhouwuz Co. 1,1871! 
I..R. 8 (III Ciji. . pi J„ J. Ch pit* ' die ‘MWial decision inav Ik- supported on 
thr ground ot tiuv ( impair furtliti bJrv \ Poittut, yj'r. Lift Auamuif Co. « 1876) 
t Ex. l>i\ 88 , 4^ 1 , j Fa. 4 "|1 a ptmwnm in aitiilrs uf association llut A. shall be 
tntuitor lJt« < nnip.im and transact all its IcrhI busmen is regards A. trs inter 
t t hut art# and Rives him no litjhi against the 1 nmpanvt ; Melhado v. Porto AUt>rr Ry. Co. 
18741 h. K. n C . P. VM i 43 l- J. t* P. *2 >3. (The person referred 10 as “ A ” in 
1 he text (Aimoi. unh-M th'* * outran shows a contrary intention, require B to pay 
1 hr money to him. instead of to G , Rc Stoplrton-Bretherton [0*41 J Oh. 481 ; Rt 
yhebsmm [104 j] Ch. ] 

| IW. A. G. Corbin 111 4b 1 .. C> R 19.!*'* 1 - 45 * ar ! 7 * lh( * authorities are collected 

ami examined in the article.] 

[C:r Dwlofr Pneumatv Lvte Cm.. Ltd. 1. Stlfndv [rqijl A C. 847 : 84 I.. J. h. B., 
tG 8 o, with /si AffrSUun, €fr. v. llW/nvrf |iqi<)| A. C. 801 ; 88 L. J. K. B 861, and 
the remarks on these eases In* 1W Corbin in 4G G. Q. R. 33—38. and Plot. L. 
rJiafrr in 41 Harvard Ijcy Review \ 1928b 931 * 95 ® ■] 

| Wolford' i out last note) ; tf. Lord Strathmna S.. S'. Co. v. Dominion Coal Co . Im2b] 
A. C- 108 ; 93 !.« I- P. G. 71. | 

(They are cited in 46 t.. Q. R. 12 45 - Ihf ol Property Act, 1925 (15 Geo. 5, 
r, no), s. 56, sub. -s. 1 , provides that “ a person may lake an immediate or other interest 
in land or other property .... although he may not be named as a party to the 
conveyance or other instrument.” This sub-section has not the sweeping *Hect «at 
might be uifcrrrd from its wonling ; H f SuuUir's Life Polity [1938] Gh, 799 ; R* 
Foster [1938] 3 All E, R. 357, 3^5 ) 
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The whole question has been recently investigated by the Lord 
Chancellor^ Law Revision Committee. In their Sixth Interim 
Report, 1937 * tht\ pointed out the inconvenience arising from 
the uncerumtv whcthei the Couits will, in anv pamculat case, 
apph the mw idea 01 the idea of pnvu\ of conuact; the pro- 
cedural difficulties whcic the tiust idea is held to l>c applicable; 
and the special netessitv of daub mg this branch of the law in 
the case at Bankeis Commemal la edits, whuh aie a prominent 
tcatuic in modem business juuiculaih in foreign tiade ** Thes 
lecomineiuled that where a contract h\ us evpiess terms purports 
10 confer a benefit on a thud pam u shall lx* enforceable by the 
thud pans subject to am defences that would ha\e been valid 
between the conu.utmg partus but that the panics to the oon 
tract mav unless 11 otherwise ptoudts canctl it at am time before 
the thud pain has adopted u cvpitssh 01 In conduct **] 

In India thud parties from whom consideration moved have 
been allowed on the constitution of s * subs id) of the Contract 
-Vet. to sue in tin a own nanus Imt the cvtcm and author its of 
these decisions au not dear 

We now coint to the t lass of t as< s m which conn acting panics 
have attempted toi then own comcninut to \<si the light of 
enfoicing tht contract 111 a thud \n ison f \c t pi w ultiii the domain 
of the stmiei rules applicable to pauus to tenons on deeds and 
negotiable nwiumcnts rluu ip|xaistolu no objee non to several 
contracting puncs agreeing that one of them shall have j*>wn to 
sue for the hemhr d all except the parts sikc! Ihuswhcu part 
ntrsutuu In agiccimm jh minis to be paid In am paitnei who 
bicaks a pn u ill n stipulation t!u\ mav <ni[K)W<i out partner 
alone to siu lot ilu jHiultv f he application of tht dextrine s 
of agents nu\ alv> kacl in similar itsulis Jr sums doubtful 


44 C.md S440 - * 'i*l 

s * See Gutirridg* Bank* r v (ommciiiai < mills Hjja Ch HI IV | 

44 It v\ ai alto pointed out that th< C/rmnum lavs stand* alone among modem legal 
syxteim in its rigid tdbrrrnrr to the view that a uiiumt shall not cooler any rights 
on a sir mgr t i j it Ir Vinrneu the* Rrvtairinrnt of (auitracK ^| ■ *47 mitigate* 

the rigour o* fhr i tlr Vr too Prof / C hah r u» 41 Harvard I„aw Rexiew (iqaU , 
94') lot ( and V\ illiston Contrails ^ 11 j Pollock % non on thr American 
authontir, vsas o. 1 dlowx Hatnman jij sqq Pro! WiUislon in Han lam 
Rev \v, -t>- mi article is in part rnrdxxlird m an rxt ursu* to thr third American 
edition <»< this I took Vr further Pro* ( rasslord I) Hrnmg Historv ol the 

Beneficiary s Action in Assumpsit I ways in Anglo American lagal History (1909! 
111 n f » sfi»wing that thr reason lor thr modern I nglixh rulr do not apply to fh< 
actions ol dent and account which Vsrrr not an inn* on promises at all I lm, with 
great rr*j*r 1 tan l* <»t practical mirreu only in jurutdir tiont whric the old forms 
of action in still in use j 

Seethe \t edited h\ the present vw if rr and Sir 1 ) h Mulla, hdi rd 1941 19 2% 

The rule discussed in the text ts of course ijuite independent oi the doctrine of 
ron&ideratinn 

44 Radmhunt \ Hatr% iPah 3 Butg 470 2W R R Of course the* must 

take care to make the penalty payable not to die whole firm but to the members 

of the hrm rmmi < the offending partner VMirlhrr under the present Rules uf 
Court the other partners could use the name ril the hrm to sue foi the [tenall), 
quitrt 

44 *ipttrr \ 1B7 1 R > Q. B hjb J 9 I> J Q. B 249 
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whether a promise to several persons to make a payment to one 
ot them will of itself enable that one to sue alone.* 0 
But it is quite cleat that the most express agreement of con 
tract ing parties cannot confer any tight ot action on the contract 
on a person who is not a party \ auous devices of this kind have 
been tiled in ordei to evade the difficulties that stand in the 
was of unincorporated associations enlorung their rights, but 
ha\c always failed when attention was called to them. This has 
happened in the case of actions bi ought by the chairman for the 
time being of the tin cctois of a compam,* bv the directors for the 
time being of a covupam * s bv the purser foi the time being of a 
cost book coni|>am * ami bv the managers ol a mutual marine 
insurance societv “ it will not be necessary to dwell on any 

instance other than the last In (>ra\ \ Pearson the reasons against 
il lowing the ughi ol action .11 c v\cll given 111 the judgment of 
Willes | - 

I am of opinion that this dtuori cannot be maintained, and for the 
simple n a son a rroson not applicable merelv to the procedure of this 
countrv but one alTecung all sound procedure — that die proper person 
to bring an action 1 * the person whose right has been violated Though 
there arc certain exceptions to the general rule for instance m the case 
of agents, auctioneers 01 factor> these exceptions are m truth more 
apparent than real The persons who are suing here are mere agents 
managers of an assurance association of which tliev are not members . 
and thc\ are suing for premiums alleged to have become payable by the 
defendant in respect of policies effected bv the plaintiffs for him. and 
for his share of contributions to losses and damages paid by them to other 
members of the association whost \rsse)s hive been ltwt or damaged 
Hie bar* statement of the facts is enough to show that the action cannot 
hr maintained It is in effect an attempt to substitute a person as a 

nominal plaintiff m hru of the persons whose rights have been 
v loLited *’ 

\i common law the pavet of a negotiable instrument mu&t, on 
the same punc iple. lx- a prison who can be ascertained at the time 
uf accepting the hill or making the note But bv the Bills oi 
t xc h mgt* Vc t 1 ( 4*> & |h \ hi c (>1) s 7* bill (and it seems 

•• CJMHtrr V Utit 18m 4 M K VN jqs m hx Ch M &. W t>q8 51 R R 584 
w hr re boih Court* inclined 10 think nol bui give no decision In Jorus \ Rohmsov 
1847 1 L* 4^1 17 L I 1.x )b, an action was brought bv one of two late partners 

*gaTmi the nun havi of the business on a promise to pa* the plaintiff what was 
due to him from the hrm foi advanrn Ihi* was rite fared on as a separate promt* 
tn addition to a grneral promise to the two partners to pa> the partnership debts 
and thr uitl\ question was whether there was any separate consideration for th< 
promise sued on 

•* //a// v Bawbn<it*c 1840 1 Min sV l*i 4** 

•* rhftp \ />/m >«w m» v a 1 im v» R h 

«» Rnrket 18,8/ |( B \ S j 7 I J t P uu ii^R & t>75 > 

Willrs | suggrslrd that it was tienthmg on tin preiogatnr, of the Crown to make 
a new spe< ich ol corporation sole for ihc puipov ol bringing actions 
*« C,m \ I'tarw 1870 l R ( P ^ in thr raihrr cave of On v Oibion ^i8M>) 
l R j(> F uo 1 I ( P on » similar action succeeded the question of the 
manager * right 10 sue not being raised In Scotland there seems to l>e no similar 
dithc nits at all events where the (ontnet is with an official represematn c ot a 
hung 11 government see I squirt do \ (h if bank f nwnffrm$ Co [iooj] V C r i ^4 * 

1. J c P «h 
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by ss. 73 and He* also a cheque or a promissory note) mav be made 
pas able to the holdeis of an afficc for the time being/* 

\SSIl.WIFM Ol (OMRU IS 

Riijfc V\e now tome to tht touith liih, which wr have 
expressed thus - 

Prtionsothti than tht nt ditto may, hrtomr entitled b\ irprr- 
\*ntation tn asugnment to "tantl in tht ttrditor\ fdatc and to 
' \tnat hi\ r igA Is undo the lonttmt 

UV nml sa\ not hunt heu about the light ot {K'lsoiul repre- 
sentatives to enfotee the conn acts of the jxnson the\ represent* 
except that u has Ihtu ictogm/cd liom the eailiest pmod of the 
historv ol out piesem svsiemof law ** With tegaid to assignment, 
the benefit of acontiact cannot Ik assigned (except bv the C'roun) 
at common law so as to enable t he assignee to sue in ins own 
name*' I lit oiigm ot ih< rule was attnbuud b\ ( okc to the 
‘“wisdom and jx>h< \ ol the tounckis ol mu law ’ in cIimou raging 
maimenaiKt and litigation “ but it is he tic i explained as a 
logical consequent t of theauhau mi w ol a (ontiact as dealing a 
stnctb peivmal obligation between the cmlitot and th# dehtoi ** 
I hat same mle is stare d b\ < »ums as pit vailing m the Roman law T * 
Am how it has In tn long established that the piojHi eouist at 
common law is foi the assignee to sm m i lie name ol th< assignoi 
It appeals tmm tlu ^ai Books that aitempis weu sometimes maeie 

10 object to action, ol this kind on I In ground ot m.iinuiuiie t , but 
without success 

In ccjuuv the light ot tlu assignee was pruts soon mogni/ed 
and piotuted ihai is d ih< assignoi uftisul n» t mjxmi i the 
assignee to sue in his n ime at law Oidinaiv e hoses in action 
weie not assignable at law but weit gemialb speaking, assign 
able m ecjuitv whcthci themselves legal 01 crjuitable c hoses In 
the foinie*! < is< , ecjuitv compelled the assignoi to allow his name 

On thr formrr hut ur Hoimrs \ ~faqw\ 1 * I R iQ H 17M j,l ( g B 130. 

1 Subject tn <Mnur technical t \o ptioin \Um Ik tint nrn\ cluapjK^rc d m< note# to 
Wh/atlr jr v hint 1(^7 1 Wni Saund 2 |n <w and hn o»r!\ m«' iners of at tions 

of dfht brought h\ executors S IV jo iX ji Ld 1 jo} 

11 1 trmt* de h 1 I**y tit ( ho\f m \ettor , 

Ijimpet i fate ibipioCx* Rep 4H n 1 ot rxjxmtion of thr rule in dr tail, vr Ditrv 
on Partin t 1 ^ 

** Spew*- lfj Juusd of (hv ! Xt> rx.iimnutmn nf thr rarliet authorities hat 

hern found to < rmfurn this virv* 111? rule is assumed us unquestionable ind there 
is no trace of (>>ki\ reason for it T lie objection of maintenance uai set up, not 
as^nnsT the jvicner Hiunsj in hus own mum, v> hi< h was wwr attempted Ur ai we 
can lind Inn aspumt hn wiing in thr naiw of the avugnoi see Note (» in Appendix 
Gai 2 qq C^uod imhi ah aliquu drtwtur, id w \rhm uhi dr Inti, millo roriim 
modo (pnhus re^s <f»rporales ad ahum trAiivfmintiir, id efheere pomum *ed opus 
rst. ui lubentr me tu ah ro stipulrn* , cjuae res rflfnt it* ut a me IdKTCtui et mcipiat 
tibi Inter 1 quae tJuinir novalio obligalionn Sine hat \cm nosatione non potem 
tuo norninc a s?rrr f srd debes ex persona mea quasi ro^mior aut procurator mrus 
expenn In later iimrs tlu iranifcrec of a debt v.*ls rnahled to sue by mitu actw 
in his own rurm This seems to havr been first mtrcxlucrd r>nl\ for thr Ixnefit of 
the purchaser of an inheritance I). J. 14 dr paclts, tf> pr , V 4, jp de hered vel 
act vend 1 2, 4 b , and afterwards extended to all rases G eod nt 7, q V* 
too C 4. 10 dr obi rr act 1, 2, C. 4 15 quando fiscus, *j. 
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to be used lor their recovery in legal proceedings, in the latter 
case the assignee could vuc in equity in his own name/* 11 Where 
the assignee had an easv remedy by suing in the name of the 
assignor, the Court of Chancery would not interfere. Ta 

But etjniu also ifgauicd flic prom non of the debtor; the 
modern law still does so, and therefore will not enforce an assign- 
ment bv wIik h tin debtors Imtdcn is increased** or his remedies 
diminished. 4 

rhe Supirmc Conn of (udicatuic An. 1873 (36 iL-37 Viet. c. 66), 
v now u*j>la<(d bv s. 13b, sub s. 1, of the l-aw of Property 

Act. iqa;, (1;, v ih ( fco c. 20 ), created a legal right to sue in the 
assignee s turn name, bur confined to cases wheic ihe assignment 
is absolute and b\ wilting uiulei the liand of the assignor, and 
express notice in wining lias been given to the debtor. 

1 hete ma\ still be moie extensive equitable rights of this kind. 

! Ihe I .aw ol Pinpeiiv \ct. hjjt,, s. -,3, suh-s. 1 (c) t which replaces 
the Statute oi 1 lauds 1(177 Cai. 11 . <. 3), s. 9, provides that “a 
disposition ot an equitable mteiesi or trust subsisting at the time 
of the disposition. nuisi b< m wining signed b\ the p»erson dispos- 
ing of the same. 01 b\ Ins agent thereunto lawfully authorized 
in wmmg 01 b\ will " Vnd s. -,3. sub s. 1 (b) of the same Act 
(replacing the Statute <»l Hands, s. 7) pi o\ ides that 44 a declaration 
of mist irspe tung am land 01 am mteicsr theiein must be mani- 
fested and piowd bv some wilting signed bv some person who is 
able to deflate such mist or bv his will.”] 

}\*rk«i | (.//j;. \ Hi omit \ |n,u) *k B at jC/onsidei ulion i* not neressar) for 

,i;i .mnrnrnrnt Holt v HfathufiAd 1 iu\t y Ltd. [iqpj] 2 K. B. 1. In 59 

I, Q R ,r I 2, Mr Mrgjrr* points out th^ ton fused state of the l.tv, on this topic ; 
are, too, Mt Hollom 1 . ibtd I2u 1 O J 

"• H*wi*notuj s V/< ,f > ia ,h t Sjiu }2"* , Sjkiui, 2 6 >4 , Harv Law Rev. 1, 6-7. 
lolht* f \ 1 «,/ Ptrtlumt (rrtu*' Manujo* 1*att [1901] 2 k B 81 1, reversed in 

{ . A and ii 1 . see [it/iij] AC 414 . 72 I . J. K. B. B j 4, hat onh on the ground 
that ilir nrigtiiiii toMracl u«is still m Inn e and extended to assigns. See per Lord 
1 mdlt 1 J hum I \ ( at 42 5 

’* ht'i'p \ Ht'trsf man [nM»l 2 h B fm* L ,1 K B 873, C A. wline the assignor 
ha< l tin nr <1 Ins Business «nto a limited ioni]Uin. and part ol the original 1 on«idri ation 
on his side ws a pronnv l>\ which flit conipanv could not l>r bound. 

■* 7 <mtrt,h ifnnR) ( n. #1889 23 Q. 1 L D 239, 58L.J.Q.B. 

4 S9 \n .ibsoltitc alignment mas l>c suhjtcl lo n trust in respect of the moneys 

ro ov( ml 1 v tint v [ 1 H* 1 1 ] 1 Q. B- 737 • 60 L- J. Q- B 656, A. The 
«ul»-sr< turn does not apph to an assignment of part oi an entire debt ; the assignee 
becomes onlv a cicditoi m cc|uit\ as to the pait assigned . Re Steel Ring Co. [1921] 
j Ch 149 ; <>o I 1 C.h uh ; UV/kotu v Atlaniu Awtarance Co. I1933] 1 K. B. 81 ; 
102 L | K, B jp.l \ See luriher as to what amounts to an absolute assignment, 
SfrramtiU ilank oi iMutm ^ Fnm j [1899] 2 Q B (>13 ; 68 L J-Q.-B.q21. C. A. ; 
Van bant M or tor, Ooitn <S (,a. |iqoil 2KB 829 ; 70 L. J. K. B. 820 ; Hughes 
\ Pump Hou\r Hotel < 0 1 1902] 2 K B. 190 , 7« I« J- K. B. 630, C. A. : Rf Williams 
[1917] 1 Oi 1. tk>. L | Ch. 36 C>. A \ attempt to construe incomplete gift as such). 
The term “ legal ilicwr m action *' in a t orresponding Colonial Act has been held 
10 unhide a lause o* a< tion lot negligent e : King v. IV/ww Insurance Co. I1896J 
A. C. 2 r jt) ; bv L. J. V. C,. ^taruell J. in Manchester flrraerv Co. s. Coombs [* 90 *] 
u Ch. 608, 619 ; 70 L. J. Ch 814, adopted the general definition but said nothing 
of the application ; and see Dr fries v. 3 / line [ 1 91 3l iCh. 98 ; 82 L. J. Cli. 1, C. A. ) 
It includes a claim to e onitienxatmn undrt s. 08 ol the Lands Clauses Act, 1045 (o 0: 

9 Virt. c. 18) * Dawson v. ii. A- City Rj. Co. [1905] 1 K. B. a6o ; 74 L. . 1 - ! 9 °» 

C. A. : and the benefit of a contract for the purchase oT a reversion : TnrtongUm v. 
Afager J1009] 2 K. B. 427 ; 71 L. J- K. B. 7 i«» re\^d. in C. A. on other grounds [1903] 

1 K.B.644; 7a L. J. K. B, 336. 
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It seems that to constitute an equitable assignment there must 
be at least an order to pay out of a specified fund.** 

As for the notice to the debtor, the rule of equity is that it must 
be expressed but need not be in writing.” 

There remain, therefore, a gTeat number of cases where the right 
is purely equitable, although the enlarged jurisdiction of every 
branch of the Supreme Court makes the distinction less material 
than formerly. The Judicature Act does not in any way impair 
the efficacy of a transaction which would have been a good equit 
able assignment before the Act.” 

In ordinary' cases” rights under a contract derived by assign- 
ment from the original creditor are subject as already stated, to the 
following limitations : — 

i st. Title by assignment is not complete as against the debtor 
without notice to the debtor.”* and a debtor who performs his 
contract to the original creditor without notice of am assign- 
ment by the creditor is thereby discharged. 

and. The debtor is entitled as against the represciuati\es. and, 
unless a contrary intention appears In the original contract, as 
against the assignees of the creditor, to the benefit of anv defence 
which he might have had against the creditor himself. 

i. As to notice to the debtor. Notice is not necessary to com 
piece the assignee's equitable right as against the original creditor 
himself, or as against his representatives, including assignees in 
bankruptcy : 44 but the claims of competing assignees or incum- 
brancers rank xs between themselves not according to the order 
in date of the assignments, but according to the dates at which 
they have respectively given notice to the debtor. This was decided 
by the cases of Dearie \. Hall and Loir ridge v. Coaler.” the prin- 
ciple of which was soon afterwards affirmed by the House of 
Lords. ^ The same rule prevails in the modern civil law ** and 

Percual v. Dunn (i88v 29 Ch. Div. 128 ; 54 l,.J. Ch. 27a. [Followed in Re Gunsbourg 
,1919} L. J. K. B. 479. | An adventurous attempt to extend the conception of 
equitable assignment may be vrrn in If ‘extern Wagon and Property Co, v. MVjI [>89*1 
1 Oi. J71 ; 61 L. J. Gh. 244. 

7 7 Re Tichier (18651 35 Beav. 317. 

T * William Brandt's Sons csf Co, v. Dunlop Rubber Co. [1905 I A- C. 154 ; 74 L J- K, B 898. 
? * It Hoes not seem useful, at this day, to refer here to the various statutes passed tn the 
course of the nineteenth century which made various kinds of ^rarities and things 
in action specially transferable . 

7i » CP MTr ’ i% no assignment until he actually receives notice ; Holt v. Healherfteld 
trust. Ltd. [1942] 2 K. B. 1 ; see references, ante p. 171, n. 71.} 

M Bum v. Carvalho <1839) 4 \1. k Cr. 890 ; 48 R. R. 213. 

11 (1823-7 ) 3 Rim. 1, 38, 48 ; 27 R. R . 1. The application of the rule is not modifwd 
by consideration of the parties’ relative merits as to diligence in particular cases : 
Re Lake [1903] 1 K. B. 151 ; 72 L.J. K. B. it 7. Cp. (though not quite in pan maUrm) 
Jared v. Clements [1903] 1 CH- 4^8 ; 72 L. J- Ch. 291, C. A. 

** Foster v. Cockerell (1635) 3 Cl. & F. 456 ; 39 R. R, 24. It was later decided that a 
second assignee who takes his assignment not from the beneficiary himself, but 
from his legal personal representative, may equally {fain priority by notice : FmtykM*s 
Tmts (1879) 11 Ch, Div. 19B. The rule is criticized, though allowed to be srttkd 
law, in Ward v. Dmeombe [1893] A. C. 389, per Lord Macnaghten at 391*3, 62 L. J. 
Ch. 88i. If will not lie extended t HiU v' Peters [1918] 2 Ch. 273 ; 87 L J. Ch. 584. 
*■ See Pothicr, Contrat de Vente, §§ 560, 554 sqq. 
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ha$ been adopted from it in the Scottish law;** and the true reason 
of it* though not made very prominent in the decisions which estab- 
lish the rule in England, is the protection of the debtor. He has a 
right to look to the person with whom he made his contract to 
accept perforinaiK e of it, ami to give him a discharge, unless and 
until he is distinrth informed that he is to look to some other 
person. According to the original strict conception o£ contract 
{ & ne eonsiderer que la subtilite du droit ” as Pothier" expressed 
it), his creditor or his creditor's assignee cannot even require him 
to do this, anv more than in the converse but substantially different 
case a debtor tan require his creditor to accept another person’s 
liability, and his assent must be expressed b\ a novation. 9 * Such 
was in fact the old Roman law, as is shown bv the passage already 
cited from Gaius. Bv the modern practice the novation is dis- 
pensed with, and the debtor becomes bound to the assignee of 
whom he has notice. Bur he cannot be bound by any other assign- 
ment, though prior in time, oi which he knows nothing. He is 
free if he has fulfilled his obligation to the original creditor with- 
out notice of am assignment; he is cqualh free if he fulfils it to the 
assignee nl whose* light he is first informed, not knowing either of 
ail) prior assignment In the original creditor or of any subsequent 
assignment bv the new u editor It is enough for the completion 
of tile assignee s title “ ii notice be given to the person by whom 
payment oi the assigned debt is to be made, whether that person 
is himself liable or is mciclv charged with the duty of making the 
pawnent. M c.g., as an agent entrusted with a particular fund. 
Notice not given bv the assignee may be sufficient, if shown to be 
such as a icasoiiable man would act upon/* All this doctrine of 
notice has no application to mu tests in land: “ c but. subject to that 
exception, it applies to lights cieatecl bv tiust as well as to those 
created In connate; the beneficial interest being treated for this 
purpose cxjcth as if it wire a debt due from the trustee. In the 
cast: ot ousts a dillii nils tnav arise from a change of trustees ; for 
it ma\ hap|>cn that a fund is transferred to a new set of trustees 
without am notice oi an assignment which has been duly notified 
to theit piedet essors, and that notice is given to the new trustees 
of some othet assignment. The first assignee prevails if he gave 


Er*kittc Imt. ttk 3. It* > 

Comrat dr Yrrilr. § y»i. 

"w ntr Willrs I \. K IV at VM- 1Vr knight Bruce L. J. Stocks v. Dobson (1853) 
/nTi V; II iw R R •• «; >7 ; « 1- J Cl>- sa 4 . Notice after a negotiable 
instrument has l.rei. given hv the debtor is too late even if the instrument is still 
hf^ki by ihr original rrccliior : Hfncc v- Shuitmon [18981 2 C.h. 582 , (>7 t. J. C*h. 

KVlSnlSellxirnc C. AdJsson v. Cox (187a' I- R « Ch. 76. 7 !» ! 4 * l- J Cli. J91. 
Uoyd v. Banks liStifll L. R. 3 <’*. 48(5. . , , . , . 

Although the exception is fully established ^ reasonableness n doubtful, ts effeci 
» that equitable interests in land stand or. a different fooling : from personal rights : 
see this relied on as the ground of the exception, Jones v. Jones 11837-38) 1 Sun. 

. V R. R. 249. But on the other hand their liability to be defeated by a purchase 
J the teg®* estate for value without notice .them's that they fall short of real ownership. 
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notice to all the trustees in existence at the date of his assignment / 1 
but the new trustees cannot be made personally liable for having 
acted on the second assignment.” If, however, only one truster 
has notice of A/s incumbrance, and dies, and after his death, 
another incumbrancer IV gives notice to all the then existing 
trustees, B. will be preferred ” 

The rules as to nonce applv to dealings with iutute or con 
tingeiu as well as with present and liquidated claims. An 
assurance office might lend rnonev upon a poluv ol insurance 10 a 
person who had insured his life, notwithstanding am pievious 
assignment bs him of the |x>hev of wht<lt no notice had been 
given to them/’** 

it. As to the debtors lights against assignees I he mle laid 
down in the second explanation is often evpiessed in the maxim 
*' The assignee of an cqutrv is )>ou(h 1 bv all the equities affecting 
it." This, however, includes a not bn iiilt founded on a distinct 
principle, which is that no uansaction piujxntmg to give a lx*ne- 
ficial interest apait from legal ownership can tonlei on the jxTson 
who takes or is intended to take mu h an inteust am bniei right 
than belonged to the person professing to give u him If A con- 
tracts vs ith B. to give IV vmir thing which he hasalte.tclv contracted 
to give C.. then (1 s claim to have the tiling must pievaii ovei B.’> 
wluuhcT B. knew of the pnoi cuntracr with (.. or not * And if B 
makes over his right to L)., 1 ). will have no beitci light than B 
had.” And this applies not only to absolute but to pattial interests 
(such as equitable charges on proper tv) to the extent to which 
they mav aflcct the jjropertv dealt with Again, In a slightly 
different application of the same principle, a creditoi of A. who 
becomes entitled In operation of law to appropriate lot the satis 
faction of his debt am benefit lal inteiest of A.s (whether an cquit- 
able intercut in piojxTtv or a light of action) can claim nothing 
more than such interest as A. actuallv had; and lie can gam no 
prioiirv by notice to A. s trustee or debtor even in cast's where he 
might have gained it if A. had made an express and unqualified 
assignment to him.*' But we are not concerned heie with the 
development of these doctrines, and wr return to the other sense 

Re Wttfdale [ittqqj i C.h 164 , 6A I J . C .h 1 t 7 
* J Phipp \ l>h f%ro; f 187 $ l. R ib l,q. 8<> , I. ,) Cb 1. R. ib Kq qn 

as lo ihr pr^aucirmn lx* Ukrn an auign rr id an cquiublr mtrrrsi ^ho wifthr* 
to l»c jxrlrctlv <»afr Thr drath of onr of two or more crmtrrs, thr only onr 

who licts notur of an incumbrance, doc* not deprive that iiKiimbramr of th** priority 
it has gamed : Ward v. Duncombe [ 1893J A C’ 369 ; t»J I* I- Ch 88 1 
#1 Phillips TYmi/j f i i Ch. 183 . 7-1 L. J. Ch 94. 

*< L. R. ib Kq a* 88. 

'Urn 11 of muMf 1 onju<trnt n nh B hav mg bis n inedv in dan .a an Cp pp jj. -25 
M See Pinkttl >. 1 \n%hl *1842,1 2 Ha 120. affd. nom. Munn\ \ Pinkrtt (184b 12CL&. l , 
764 ; 69 R. R tqi , VW v White (18521 ib Bern 120 , ob R R 55 : Clock \ 
Holland (1851 Brav. 51(12 ; 105 R. R. 1 * 44 - 

Ptckerin# v, Ilfracombe R% . Co . (1868) I„ R. 3 C. P. 24") i 37 L J. C. P. 118, overruling 
virtually Waiu v, Porter 1 1854) 3 E. , & B. 743 ; 23 L. J. Q,. B. 343 ; 97 R. R. 731 . 
see Crow v. Robinson, Robinson \ . Nesbitt (1868) 1 . R. 3 C. P. 2164 ; 37 L. J 0 . P. 124 ; 
judgment ol Erie J. (dm.) in Watts v. Porter. 
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of the general maxim. In that sense it is used in such judicial 
expressions as the following: 

4 If there is one rule more perfectly established in a court of equity 
than another, it w that whoever takes an assignment of a chose in 
action . . . fakes it subject to all the equity of the person who made 
the assignment"" 

4< It is a rule and principle of this Court, and of every Court, I believe, 
that where there is a chose in artion, whether it is a debt, or an obliga- 
tion, or a trust fund, and it is assigned, the person who holds that debt 
or obligation, or has undertaken to hold the trust fund, has , as against 
the assignee, exactly the same equities that he would have as against the 
assignor,"" 

This is in hut the same principle which is applied by common 
law* as well as equm jurisdictions ioi the protection of persons 
who tomiatt with agents not known to them at the time to be 
agents . 1 What is meant In this special use of the term ” equities” 
will Ik* best shown In illustration. A debt is due from B. to A., 
but there is also a debt due from A. to B. which B. might set off 
in an artion In V In this state of things A. assigns the first debt 
to C without telling him ol the set oft. B. is entitled to the set-off 
against C. Again. B. has conn acted to pas a sum of money to A., 
but the cornua i> \mcl.ible on the gionncl of fraud or misrepre- 
sentation. A. assigns the tomiatt to C., who does not know the 
art nmstam es that reiulei ti \oidahle. B may avoid the contract 
as against ( . \gain, in a somewhat less simple rase, there is a 
liquidated debt from B to A and a current account between them 
on which the balance is against A. A. assigns the debt to C., who 
knows nothing of the account. B. ma\ set off as against C. the 
balance which is due on the tun cut account when he receives 
notice of the assignment, but not am balance which becomes due 
afterwaids . 4 

But it is open to the contracting parties to exclude the operation 
of this rule if the\ think fit b\ making it a term of the original 
contract that the debtor shall not set up against an assignee of the 
contract am lountci claim which he mav have against the original 
creditor. This is established bv the decision of the Court of 
Appeal in Chancers in Ex paitc Asiatic Banking Corporation , the 


m 1 -ronauK .U,n^r> \ /Mon 1832) *H I (,.702,7.11; 88 R. R. 296. 31 r 

[Cl. the American Restatement uf Contrails * 1O7. which is to much the same 

*i jfmwV.J mii id v; .IS \ -( PhiftH \ I o . fgtth e .'1873) I.. R. *6 Eq. Ro, 88 ; 4^ 
L. J. Ch. O92. 

* Drtu/f (i «S 7 24 Hra\ . ihj. i 7 J : J 7 E-J.Ch. 314 5 u. 6 R. R. 7 . 8 ." hcrr 

ihr d<K trmr 1* fulls expounded A' accruing after notice of asugnmeni, 

Mefihmf s. WnubUK <1 flbsri 30 Bcax, (ir, , li atvm v. M id Males fy. Co. (1867) L. K. 
•j t!. P. r »q'l , 30 1 ,. 1 * C P. 285* 

9 Graham v. Jahman (iBhq/ E. R. 8 Eq 3*’ : 3 B l -. J. Ch. 374. 

- Caunduh v. Gton. mite ", But the innocent assignee of a contract obtained by 
fraud cannot be held liable to the defrauded party on the footing or an acuon for 
deceit (which assumes the contract not to be rescinded) : Sloddart v. Unton Trust 
lioial 1 K. B. 181 ; 81 L. J. K, B. 140, C. A. ; sec E. Lumley thereon in L.Q,. R. 
ixvii, 184, a case much complicated b> a strange course of pleading. 
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fans of which have already been stated lor another aspect of the 
case/ 

Two altemanv t giounds were given for the dec ision in favoui of 
the claim ot the Asiatic Banking Oorpoiation undei ihc letter oi 
tredit One which we have alieudv noticed, was that the lettei 
was a gential proposal, and that theic was a complete contract with 
any one who accepted it b\ advancing mono on the faith of it, 
I he othti was that assuming the ougmal contmct to l>e onh 
with Dickson, I atham s, Co, to whom the lettu was given, vet 
the takeis of bills negotiated undei the lettei weie assignees ot 
tlie contiact and it ap|**aud to have been the intention of the 
ougmal parties that the ec}uuits vs Inch might lx available for the 
bank against Dickson T atham ^ Co should not he available 
against assignees loid ( amis thin 1 oid Justice thus stated the 
law — 

Gentrallv speaking ,i chose in action assignable onh in rquitv must 
be assigned subject to the equities existing between the original parties 
to the contract hut this ^ a rule vs hull must \irld when it appears from 
the nature or terms ot the contract that it must have hern intended to be 
assignable free from and unaffritrcl hv such equities * 

When, issignees f >1 a (hose in action aic enabled b\ statute to 
sue at 1 iw sirmln consequences mav be produced !>v wav of 
estoppel * which Kills comes in the same thing the doctnnc ot 
estoppel being founded on the same pi me 1 pic 

I he punciplc tl us laid clown has been followed mil m seveial 
latex decisions on the (fled of nansftrablc debenture's issued bv 
companies 11 k question whethei the holder of such a dchentuie 
lakes it fret ftom equities is to Ik dctei mined bv the ougmal 
intention ot the pames 

The foi m ot the insti mm nr is of < ouise matcual but the gcneial 
tenor is to be looked to latliei rh 111 t fie wot els denoting to whom 
payment will be made these cannot be relied on as a sole 01 con 
elusive test Making a d< be muu piv ibl< ro the holdei ot beam 
does not necessaiih mean rnoie than that the issuing compam will 
not lcquiu the holdei who pie stilts the insti ument foi prvment 
to prove his title csjieciallv if the objec t of the de be mine is on the 
face of it to see me a s|x 1 die debt But an antecedent agnmunt 
to g?vc debentures in such a form is evidence that thev were meant 
to be assignable free from equities / and del>cmuies pavable to 
bcaici without naming am one as payee m the first instance are 
prima jaci * so assignable* and mav be negotiable ,0 so again it the 

* (1867; I R 2 Cli 191 I J CJh 222 , pp 17 if* 

* Wibb \ firms Bay Commttnonm (iBjoi I K r , Q. ® J9 I J Q. ® iii 

7 Financial (orpmatum'i claim f 1868) T R j ( h $7 L J C h 36.1 

* hx part* Mew Zealand Banking Corporation f 1867) I R jCh 1 54 , 37 1 | Ch 418 

* Ex parte Utlbsmu & Strau bridge ( 1870-1) L. R 1 1 tq 47H jo I J Ch 93, 343 
19 Notwithstanding Crouch v Crfdit Pother ( 1873) L R BQ B 374,385, 4s L. j. Q, B 

183 ; see* Bochuanaland Poplar at um Co v London I radtng Book fifkjHJ 2 Q B 858 
67 L J Q, B 986 , Edehitm v Schuler & Co f 190a] ;K B 144 , 71 L JK B w 
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document resembles a negotiable instrument rather than a common 
money bond or debenture in its general form . 1 

Even when there is nothing on the face of the instrument to show 
the special intention of the parties, the issuer cannot set up 
equities against the assignee if the instrument was issued for the 
purpose of raising money on it. - The general circumstances 
attending the original contract — e.g. the issue of a number of 
debentures to a creditor instead of giving a single bond or covenant 
for the whole amount due — may likewise be important. More- 
over, apart from any contract with the original creditor, the issuing 
company may be estopped from setting up equities against 
assignees by subsequent recognition of their title . 15 

The rule extends to an order for the delivery of goods as well as 
to debentures or other documents of title to a debt payable in 
money . 14 

On principle tins doctrine seems inapplicable in a case where 
the original contract is not merely subject to a cross claim but is 
voidable. For the agreement that the contract shall be assignable 
free from equities is itself part of the contract, and should thus 
have no greater validity than the rest. A collateral contract for a 
distinct consideration might be another matter: but the notion of 
making it a term of the contract itself that one shall not exercise 
any right of rescinding it that may afterwards be discovered seems 
to involve the same kind of fallacy as a sovereign legislature 
assuming to make its own acts irrevocable. Nor does it make any 
difference, so long as we adhere to the general rules of contract, 
that the stipulation is in favour, not of the original creditor, but 
only of his assignees, " However, the point has not been distinctly 
raised in anv of the decided cases. In Graham v. Johnson /* where 
the contract was originally voidable (if not altogether void, the 
plaintiff had executed a bond under the impression that he was 
accepting or indorsing a bill of exchange), 1 ' an assignee of the bond 
as well as the obligee was restrained from enforcing the bond: 
but the decision was rested on the somewhat unsatisfactory ground 
that, although the instrument was given for the purpose of money 


11 Ex part* City Bank \ i86B ■ K. 3 wi- /;>«- , 

” Dickm v. I ’alt Kv. Co. ii86B> I- R. •», Q. B 44 '• 3 # '-.I- Q-B. 17 ; Crahun 

v. Johnson (1869 L. R. 8 Kq. 3 * : 3 » J- J <*• 374 . «•*"» not consistent with An. 
» Hiigi v. .Vorlhtrn Assam Tea Co. {1869) L. R. 4 t*. 3«7 5 3« L. J. Ex. 233 ; Export. 
I’nUarsal Lift Aswan re Co. (1870) I- R- «» 458 ; 39 L J. Cli. 829 ^n same 

facts) ; Export* CJmlty (.870) L. R. >' W > 37 i ¥> L - J- ^..53 ; cp. fit Bahu, 
& San Aarvc, **. (k U868) L- R 3 Q. »• 5 »f i 37 L. J. Q.. B. 17b. Qu. can 
Atht mum Lift Aukancr Sm. v. Poolty 11858) 3 De G. & J. 294 ; 28 L. J. Ch. 119, be 
reconciled with lti«c cases ? It seems not : Bnmtons claim (1874) X.. R. 19 Eq. 

>. V. Phamx Btsstmt, Strtl Co. (,877) 3 Ch. D. 205 ; 

46 L. J. Ch. 418. . , . , 

i*. In principle. it is the same as tlir case put in the Digest (50, 17, de reg. juris, 23.1 non 

valor si convenurit, ne dolus prarstetur. 

>* Vfoe^evidence wu confl'ic ung!"but ^he Court took this view of the facts : see L. R. 8 

Eq. 43 
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being raised upon it, there was no intention expressed on the 
lace of it that u should be assignable free from equities. 

Howcva, d the cotuiaci ism not enloueable as between the 
original panics onh hv lcason ol their being in pau delicto , as 
not having complied with sututon lequnements 01 the like, an 
assignee loi value without nonce ot iliconginal dclett will, at all 
events hau a good title b\ estoppel l * 

\\c ma\ now obstive the difficulties which make the mcie 
assignment ol a connate inadequate loi the lequnements of corn 
muu, and to meet which negotiable mstiumcms have been 
mtuxlueed 

Ilu assignee ol a commit is undei two income m ernes l ' I he 
fust is that he ina\ Ik met v\ nh am detente which vsould have 
been gexxi against Ins asstgnoi l Ins, we have seen nu\ to a ton 
sideiablc extent il not ahogului be obviaied l>v the agiccrnent ol 
the otigmai eonu acting pames 

I he second is that he must piovt his own title and that ol tin 
intei mediate assignees it am and tm this put [lose lie must 
jnqunt into the title ot his immediate assignot 1 his can be in 
pau, bm onh in pail pi ov uteri against b\ ague mem ot tin 
patties It is quite eoi]i|Mtuit loi them lo stipulate* that as between 
themselves [Mvmtiu to the holtlei ot a panic ulai document shall 
lx a g<xxl dischaige bm stall t stipulation will mnhei alien the 
lights ot miei mediate assignets noi cnaoU the holdci ioeotn|xl 
(MMmnt w ithout pioung his nth Panics e annot set tt[> a iiuikt * 
ovett toi eomiaetual lights 


MOOIIVBI 1 INSTRl MIMS 

1 lie complete solutmn ol the piohlem loi which the oiduuiv 
law ol conuact is inadcepjate is aitauud bv tin law men haiif * 
in the follow mg mannei 

(i) 'Ilu absolute Ik. 11c (it ot the contiact is attached to the 
ownuslnpol rlu document which aceoidnig to oidinaiv rules 
would b< onh evidence of flu < outran 

Oi) I he piool ol ow nt 1 ship is then tac ilitaie'd bv pi escribing 
a mode ot tianstci which makes the instillment itself an authentic 
iec oid ol the successive riansfeis this is the case with instalments 
tiansh rable bv mcloisrment 

(111) I malh this pioof is dispensed with bv presuming the bona 
pdr possessoi ol the instiument to be the tiue owner, this is the 
case with mstuimcnts tianslerablc hv dehvnv, which are negoti- 
able in the lullest sense of the word 

lt S<r 0 ehb \ fftrm Hay Commit uontr t * 1870 ) L It ^ t„) B JO I- f Q, B 031. 

l * Cp. hav^ny Obi 1} 6 j 

a * Extended in promnwory noirs by ntaluir 3 & 4 Anne c 8 (in Res Slat ), as. I -3, 
now superseded ami repralrd l>v the BdU of Exchange Act, 1882 (45 & 46 Viet < 61) 
As to the rarlmt lorrm of bills of exchange, see Jules X al^ry, **■ Unr traile de Philippe 
Jr Bd M Pans, 1909 , Re> gen du droit, xxxu. 485 (1908). 
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The result is that the contract is completely embodied 41 for all 
practical purposes in the instrument which is the symbol of the 
contract : and both the right under the contract and the property 
in the instrument are treated in a manner quite at variance with 
the general principles of contract and ownership. We give refer- 
ences to a few passages where specimens will be found of the 
positive terms in which the privileges of bona fide holders of 
negotiable instruments have been repeatedly asserted by the 
highest judicial authority . 2 J 

The narrower doctrine which for a time prevailed, requiring a 
certain measure ol caution on the part of the holder, is now com- 
pletely exploded. Nothing short of actual knowledge of the facts 
Electing his transferor's title or Avillul and therefore dishonest 
avoidance of inquiry* will defeat the holder s right . 24 

Moreover, there is no discrepance between common law and 
equit\ in this matter. Equity has interfered in certain cases of 
iorgei\ and fraud to restrain negotiation ; but at law no title to 
sue on tile instrument can be made through a forgery ; 2a and “ the 
cases of fraud where a bill has been ordeied to be gi\en up are . . . 
confined to those whole the possession, but for the fraud, would 
be that ol the plaint ill m equits .”' 6 The rights of bona fide 
holdeis foi \alue are as fully pioicctcd in equity as at common 
law. and against such a holder equity will not interfere . 17 

I he most frequent examples of negotiable instruments are bills 
of exchange (of which cheques are a species ) 14 and promissory 
notes. I hen exceptional qualities arc concisely stated in Crouch 
\ . Credit bum iei.~* 

Bills of exchange and promissory notes, whether payable to order or 
to bearer, air by the law merchant negotiable in both senses of the word 
The person who, by a genuine indorsement, or. where it is payable to 
beam, by a delivery, becomes holder, may sue in his own name on the 
contract, and if he is a bona fide holder for value he has a good title 

* l “ Yrrkurperung der Obligation, 1 ’ Savigny. 

5 * Sec per B\lcs J Su*an v JY B. AmtraLauan Co. ( 1863; in Lv Ch 2 H. & C. 184 ; 31 
L. J. V.v 425 ; I*" 1 Campbell, Brandao v. Barnett (1846) 12 Cl. &. F. 787 ; 69 

R R ; opinion ol Supieme Court, U.S., delivered bv Story J. Swift v. Tyson 
,14th) i(» Friers, 1. 13. I hr following references as to the nature of the contracts 
undertaken b> thr parties to a bill of exchange may be found useful. Acceptor 
and drawer : Jams v. Broadhurst (1850) 9 C. B 173, 18 1 ; 82 R. R. 336 ; Lebel v. 
Tucket v 18*171 1 - R* S Cl B. 77, 84 ; 37 I.. J. Q..B. 46. Indorser: L. R. 3 Q,. B, 83 ; 
Denton \. PeUts { 1870) L. R. 3 Q.. B. 475, 477. 

11 Lord Blackburn in Jone* \. Gordon (1877) 2 App. Ca. at 629. 
li Goodman v. Harvty (1836) 4 A. & E. 870, 876 ; 43 R. R. 507, 509 ; Raphael v. Bank 
of England (1853) 17 6. B. 161, 175 ; 25 L. J. C. P. 33 ; 140 R. R. 638, 647 ; Bill* 
of Exchange A^t, s. 90, and Sir M. Chalmers* note thereon. 

91 The tom 1 fide holder of an instrument with a forged indorsement may be exposed to 
considerable hardship. See BobbtU v. Pinketl (1876) 1 Ex. D. 368 ; 35 L. J. Ex. 555. 
31 Jones v. Lane (1838-9) 3 Y. & C. Ex. Eq. 281, 293. 

57 Thvdemann v. Goldschmidt (1839) 1 J- 4* 

** Bills of Exchange Act, 1882 ^45 & 46 Viet. c. 61L s. 73. And they are equally 
negotiable : M'Lean v. Clydesdale Banking Co. (1883) 9 App. Ca. 95. [As to the 

II acceptance ” of a cheque, in the sense in which that word is applied to other bills 
of exchange, see Bank of Banda , Ltd . v. Punjab National Bank , Ltd. [1944] A. C. 176 
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notwithstanding any defect of title in the party (whether indorser or 
deliverer) fro m whom he took it** 

It is doubtful at common law whether the seal of a coi potation 
tan be treated as equivalent to signature foi the purpose of making 
a bill or note under it negotiable; in England the doubt is 
removed bv the Bilk of Exchange \u ,0 

\ negotiable instrument must Ik* a connate to pa\ moiicv ot 
u> deliVLi anothei negotiable vium\ lepiesemmg moiicv 
thciefoic a pioimse m writing in deliver 1.000 ions ol iron to the 
beam is not negotiable and gives no right ol action to tho 
povsevsoi 3 

Mere private agueimnt 01 pattu ulat t usimn cannot be adtniued 
as pan of the law nuicluuu so as to introduce new kinds oi 
negotiable mstiununtv But the fact that a utuvawl mcuaniih 
usage is modem is no t cason against its fn:ing juduialtv it cog 
lured as pan of the law nn ichant I he notion that genual usage 
is insufficient much because it is not aiuuni is founded on the 
erroneous assumption that the law iikhImiu is to Ik h< md as 
fixed and imauable Hit negotiability ol dtUimms issued b\ 
limited companits is now iccogm/td on tin ground ol genet al 
though up Klein niei cant lit custom 14 

The Ixmds ol foreign governments issued abioacl and mated 
in the English market as mgunibh instillments ait lccngm/ed as 
siuh bv law So is tin piovtsxoiul snip issued in England bv the 
agent of i fouign govcinmem as preparatory to giving dchmte 
bonds 4 Such binds or sc up md otliei foreign lnstimuents 
negotiable bv the law of the country wheie tins an nude may 
Ire recogm/td as negotiable l» out Courts tliougli tliev do not 
satisfy all the conditions of an l nglish negotiable uisiuumnt * 

• But ihr ofUiuon if ihr *ral v ill not pmcnc an imuurimi from l»rmg a a mwJ bill 
or note il h is akn vigned b\ in agent or agrnu lot ihr (omp.in\ y» vli«a L j* would 
hr (food without ihr v*x| yrr Haljard * ( umeton j ( aal brook s fc (a f H 1 i(t 

Q, B 442 jo I J <.) B U»o im \ Sttfwhnn 18 »h i II &. X t* j - , I J 
Lx *48 108 R R >»> Brijour \ frnat i8r,q ( HNS <kji jB 1 J < P 
170 iifiR R -(SH Dutton v Manh 18^1 I R l><| H ^hi 40 1 ] <*1 B 17*^ , 
Bills r»| l 11 Vft 1882 4^ & V u t 1 hi s qi . 

Coodatn* Rtharh 18711 f R 10 Tx nr lx fh l App (-1 17b \ ! fix 

7 t« 

* J Diton \ Baal 1 i8V> 1 Mat q 1 tab R R <$7 \ daring «ct*rmpt m dumm 

l-oni C ranuc nh \ opinion a* not material to ihr (Irtwor mas Itr mth ml Q R 
xtvui -,h fan 1932 in any taw I orrl ( ranwnrth only dec larrrl *m accepted rule ) 
•such 4 <omrift may however t*e made d&ognahle frrr from equates \frr chant 
Banking ( a of London \ Phoenix Bessemer Sttt 1 ( 0 1877 5 ( h t) JO r > 4b 1 , | Hi 418 

a * Gwxfann v Hobart*, not r ** overruling ( touch \ (jfdit foncur cm ihw point RumbaJi 
\ Metropolitan Bank 1877 a Q B I) 194 4 6 I f Q B 14b 

14 Bechuanaiand Exploration O v London Trading Bank [ iHqttJ ; Q B t»*jl Ir I J Cg B 

f ), tollcmcd In Bigham J in hdehtem \ S ihuler Cd (a (1902] 2KB 144 , 71 

] K B %7J , and v> the law is now waled Proof of general usage ami recognition 
in England is enough the original reason was that a jurv an * the country, %l could 
have no knowledge of what was usual elsewhere 
n Gorgter v MvmUt (1824) ) B & C 4% , 27 R R 290 Negotiability in a foreign 
market u not enough Pucker v London and County Banking ( o (1887) 18 Q B Div 515. 
*" Gaodwm V Roberts 1876) L R to Ex /h , and in Lx Ch tb 337 in H L 1 App 
Cia. 476 * 45 L J Ex 748 

* 9 See Crouch v Crtmt fanner {1873) L R BQ B al ^84-5 » 6oodtw« \ Roberts 1 App 
Ca, at 494*5 



PERSONS AFFECTED BY CONTRACT 


181 

From what was said in Goodwin v. Roberts ** in the House of 
Ixutls it seems that where the holder of an instrument purporting 
on the face of it to be negotiable, and in fact usually dealt with as 
such, intrusts it to a broker or agent who deals with it in the 
market where such usage prevails, he is estopped from denying its 
negotiable quality as against any one who in good faith and for 
value takes it from the broker or agent. But where a person takes 
documents of value, negotiable or not, from one whom he knows 
to be an agent having limited authority, he must at his own peril 
ascertain what that authority is ; and this whether his knowledge 
be derived from the principal or not . 39 

An instrument which has been negotiable mav cease to be so 
in various ways, namel) : — 

Payment by the person ultimateh liable . 49 

Restrictive indorsement . 41 

Crossing with the words " not negotiable/ 19 ' 

In a certain extent in the case of bills payable to order, indorse- 
ment when overdue, which makes the indorsee’s rights subject to 
what are called equities attaching to the bill itself, e.g., an agree- 
ment between the original parties to the bill that in certain events 
the acceptor shall not be held liable, but not to collateral equities 
such as set -off. ° 


Rl’RDKN AS Wi:u. AS BLMIII, WHEN TK\NM EKABI.l . 

We have purposely left to the last the comideraiion of certain 
important classes of contracts which may be roughly described as 
involving the transfer of duties as well as of rights This happens 
in die cases 

(A) Of transferable shares in partnerships and companies. 

(B) Of obligations 44 attached to ownership or interests in 

property . 

A, The contrau of partnership generally involves personal con- 
fidence, and is therefore of a strictly personal character. But, 
there is nothing in law against agreed provisions for the introduc- 
tion of new* partners on specified terms, and such provisions are 
common in partnership articles , 45 

sa i App. Ga. 486, 498, 493, 497. 

M Earl of Shtffitld v. London Joint Stock Bank (1888) 13 App. Ga. 333 , 37 L. J. Gh. 
q 8G This applies only where (here is actual knowledge of Lhr limited authority : 
London Joint Stock Bank v. Simmons ^[1892] A. C. 201 ; 61 L. J. Ch. 723. 

40 Lazarus v. Cowte (1842) 3 Q. B. 464. As to the possibility of suing on a bill after 
it has been paid by sorar other person, see Cook v. Listtr (1863) 13 C. B. N. S. 543 > 
32 L. J. C. P. 121. 

41 Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), ss. 35, 36. 

49 Bills of Exchange Act, 1882, s. 77. A person taking a cheque so crossed has not 
and cannot give a better title than the person from whom he took it : s. 8 1 . The 
practice of crossing cheques is unknown in America. 

19 See Ex parts Swan (1868) L. R. 6 Eq. 344, 359, where the authorities are discussed. 

44 We use the word here in its wide sense so as to denote the benefit or burden of a 
contract, or both, according to the nature of the case. 

41 See Lindley, Partnership (joth ed. 1935), 5*3 
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At oovnmon law the number of persons engaged in a contract of part- 
nership does not make any difference in the nature or validity of the 
contract; hence it follows that if in a partnership of two or three the 
share of a partner may be transferred on terms agreed on by the original 
partners, there is nothing at common law to prevent thr same arrange- 
ment from being made in the case of a larger partnership, however 
numerous the members may be; in other words, unincorporated com- 
panies with transferable sham are not unlawful at common law. But 
this is now* only of historical interest 

At first sight this inav seem to involve the anomaly of a floating 
contract between all the members of the partnership for the time 
Ireing, who bv the natuu* of the tase me unasceitained persons 
when we look to am future time “ But there is really no excep- 
tion from the ordinary rules of contract It was |x>inted out by 
Lord Westburv that the transfer of a shaic m a partnership at 
common law is stmtlv not the tumier of the outgoing partner’s 
contract to the incoming puitnei, but the formation of a new con- 
tract. ‘ llv the ordinal's law ol parent i ship as it existed pie 
\iouslv to” the Companies Acts a paitner could not tiaasiei to 
another i>eisnn his shaic in tire paitneiship Lven it hr attempted 
to do so with the consent of the other paitneis, it would not be a 
transfer of his share, it would in elfrci be the tieanon ol a new 
partnership This therefore is to be added to the cases m which 
we have all each found apparent anomalies to vanish on t loser 
examination 

Notwithstanding th* theoretical Irgalitv of unme orpoiatrd companies 
there does not appear to he anv ver\ satisfactory way of rniortmg either 
the claims of such a company against an individual nirmbri. 11 or those of 
.in individual member against the companv 4t But under die modern law 
of companies questions of tliLS kind have no practical importance m this 
country In like manner thr transfer of shares in companies as well as* 
their original formation is almost entirely govern* ti bv nuxlrrn statutes 
B. Obligations h\ or in the nature of cnntiact attached to owner- 
ship or interests in piopcrtv are of several kinds With regatd to 
those attached to estates and interests m land, which alone offei 
.mv great matter lor observation, t ho discussion ol them m detail 
is usually and conveniently ticated as belonging to the law of real 
property. The re are, however, matters of general principle to be 
noted, and misunderstanding to be avoided, as to the respective 
methods of common law and cquitv in dealing with burdens 
imposed on the use of land by contrac t. 

The law has Ixren much .simplified bv the mem 1 >«h 1> of legis- 
lation recasting the Law of Property, but a summan statement of 
the lormei law mav still be useful for reference 

4 * Cp. per Abbott C J, m Josephs v Pebrer (1823} 4 B Ac C 639, (>4 \ Tim line of 
objection, however, does not appear to have been distinctly taken in anv of the 
cam where the legality of joint-stock companies was discussed. 

47 Webb v. Wfajm (1O72; I*. R. 3 H. L. 711, 726—727 ; 42 L. J. Ch. 161. 

*• We have seen (pp 168- 169) that they cannot empower an officer to sue cm behah 
of the saodatxm. 

41 See 1 & m v. Hcpnes (1843) 5 M. & Gr. 504. A partner can now sue or lie sued by the 
partnership in the firm-name. See Ord. XLVIIIa. rr. l, 10. 
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OBLIGATIONS ATTACHED TO OWNERSHIP AND INTERESTS 
IN PROPERTY 


I. Goods. 


A contract cannot In* annexed to goods -uas to follow the property in 
the goods cither at common law 30 or in equity. Jj [A qualification of this 
appears in the decision of the* judicial Committee in Lord Strathcona 
S.i. Co. v. Dominion Coal Co. U9261 A. C. 108; 95 L. J. P. C. 71. The 
Dominion Co. held on a long term charter-party a ship owned by the 
X. Co. The X. Co. sold die ship to the Strathcona Co., who took with 
notice of the charter-party, but contended that it was not binding on 
them, because then* was no privity of contract between them and the 
Dominion Co. The Judicial Committee held that this defence was bad, 
for “ if a man acquires from another rights in a ship which is already 
under charter* with notice of rights winch required the ship to be used 
for a particular purpose and not inconsistently with it, then he appears 
to be plainly in the position of a constructive trustee with obligations 
which a court of equity will not permit him to violate” (at 125). They 
approved and applied a dictum of Knight Bruce L.J. in Dc Mattos v. 
Gibson:** “Reason and justice seem to prescribe that, at least as a 
general rule, where a man, by gift or purchase, acquires property from 
another, with knowledge of a prcsioiis contract . . . made by him with 
a third person to use and employ the property for a particular purpose 
in a >pe» died manner the acquirer shall not to the material damage of 
the third person, m opposition to the contract and inconsistently with it, 
use and emplov the propci tv in a manner not allowable to the giver or 
seller ” Hie limits of this doctrine were postulated by the Judicial Com- 
mittee. It applies only to u\cr of the article transferred and an interest 
m that article must remain with the person who seeks (as in the Strath - 
i ona case) to enforce it b\ injunction. This, it has been said. 53 marks 
the distinction between the Shatluoria case and decisions like those in 
Mt Grutlu i \ PiU ha." where it was held that it is futile for A, the 
seller of an article, to attempt (unless he is the patenter of an invention 
connected with it) to impose conditions on its resale by B.. the buyer, to 
fluid parties. But it has also been urged that, even thus limited, the 
exact scope of the dextrine, is uncertain. 3 ' In fact, wc have here in a 
rather different guise the difficulty (discussed on pp. 167 — 168) that arises 
in detei mining the boundary between privity of contract and a trust in 
favour of a sti anger to the' contract.' 6 1 

By the Bilh of Lading Act. 1855 (18 19 Viet, c 111) the indorse- 

ment of a bill of lading operates as a legal transfer of the contract, if 
and whenever h\ the law merchant it operates as a transfer of the 
property m the goods. 


to 
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3rd resolution in S p*mer'\ t or. 1 Sm I, 0 . . tyhdt \. Bowles (1808) 10 East, 279 ; 

10 R. R. 2<j(> “ In grneial contracts do not b) the law of England run with 

goods ** ■ Blackburn on Sale. 178 ; Toddy & Co. \. SUrio us & Co. [1904] 1 Ch. 
*54 ; 7* L J. Ch. iqi , M (Crusher v. Pilcher fiqiqj 2 Ch. 306 ; 73 L. J. Ch. 653. 
C. A. fit must br assumed in this ease that the person referred to as a “factor” 
was not the agent of McCruthn | ; Betts-Afcnr/l Co. Straus 11908) 210 U. S. 


Mattes v (Sibton ,18^8) 4 Dr G. & J. -27b, *95 124 R- R 250. 

( nHsqj 4 Dr G. & J. 276, 282. Sec the observations of Lord Greene, M.R., in 
Gremnalgh v. Mallard [1943) 2 All E. R. 234, 239, on this case and on Laid Strathcona 
S.S. Co. v. Dominion Coal Co. [1926] A. C. it>8 (text, supra) ). 

The learned editor of Anson, Law of Contract ',19th ed.), 253—254.] 

[1904] 2 Ch. 306 ; 73 L. J. Ch. 653.] 

Dr. E. C. S. Wade in 4a L. Q..R. (19*6) 139- > 4 * » 44 L. Q., R. (1928) 5 1 — <>5-] 
Cf. W infield, Province of Tori, 104—108.1 



1 84 


PRINCIPLES OF CON TRACT 


II. Land/ 

I Relations between landlord and leiuint on a demise. 

Burden : 

of le%ee\ covenant* As to an existing dung parcel of the 

demise, assignees are bound whether 
named or not.** 

As to something to be newly made on 
the premises, assignees are bound onlv 
if named/* l in a lease made after the 
Law of Property Act. 1925, s. 79. took 
effect, thc\ are deemed to have been 
named, unless the lease shew* a con- 
trarv intention. | 

of le**or> (.ovenanc* rum with tiir reversion 

(Grantees of Reversion* Act. 1 540 
(’52 Hen 8, c J4K repealed. Law 
of Propertv Act. 1925 (15 & 16 
Gen 5, c 20), 5 207, and Sch 
VII. fSs 141. 142 replace the 
Act of Hen VIII and thev 
appis to leases whether made 
be foie or after the Act ]) 

Benefit 

of le^ee\ covenant* rum with the reversion 

(52 Hen VIII 1 M [non 
repealed 1 > 

The statute of lien VIII applied onlv to demise* under veal/* and 
included (bv construction in Spencer ' « ta*e( onk such covenants as touch 
and concern the thu? di/nned ** The I**w of Proprrtv Act 1925 
s, 141. sub-* (li, preserve* tins rule in the phrase “ having reference to die 
subject-matter M of the lease 1 It applied onlv to the reversion which the 
covenantor had at die time of entering into the < ovenant 4 

of lessor covenants run* with die tenant \ 'Now 

embodied in I*aw of Properts 
Act, 1925 ss 78, 79] 

A covenant giving the lessrc an option of purchasing the reversion at a 
fixed rate at anv time during the term was not widim the statute, as it 
did not concern the tenancy of the land considered as the subject-mattrr 
of the lease ts A covenant with on undcrlessee to perform a covenant in 
the superior lease relating to premises not comprised in the underlease 
was collateral and did not bind assigns * 4 

17 On this grnrralK, srr Dart V & P Rth cd i 92ft I h ji t . Wcwdfall landlord and 
Tenant 24th rd. 1 *>48 trq , 845 j , jrd Report of K P Inmnmwn, Das 

Conv 1 122 4th ed 1 , and alx^r all llw notes in Spemn't rate in i Sm L C 
«md alv> as 10 rm eviiinc* in leases, thr note** to 7 hurt by v Plant i \\ ms Saund. 
278- -281, 299, 

** Ccn wants not to assign or sublet Goidttein \ Sander y [191 «j| l (J» MO. 84 L f Cli 
386, ReR Stephmum of a ftoij) 1 Ch 802 , 84 f. J Ch 
*• As to this distinction, see 1 Sm l C. 70 sag 

•• £.*, S'rmth v hugmgtan r i«74 L R 9 C r. 145 , 4; I. J C, P 140 
** For thr meaning of this, sre 1 Sm L C 67 , I'teeUtaad \ Hall jHHq 2 j Q B I) 35 ; 
58 L. J OB 341 

** Muller \ srqfford ftqni| 1 Ch *j4 , 70 L J Oh 72 

Woodall \ Clifton [ 1905 ) * Ch a*»7 . 74 L j Ch < 4. 

** Dewar \ Goodman [icfti] 1 K B 91; 77 I. J. K. B 160, C A , | A C 72, 
78 L. J. K. B 209. Srw further Dyson v. Forster [1009) A C 98 , 78 L.J, K, B 
346 ; Ricketts \ Enfield Churchwardens (1909) * Ch. 544, 553 ; 78 L J. Ch. 394 ; 
L. CL- 8 xxv, 117, 280. (Thaw decisions still hold good since the Law or Property 
Act, 19*5. For many other illustrations, see Woodfall, op, nt. 359 seq.\ 
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Naim 

(i) The lessee nu> safely pay rent 65 to his lessor so long as he ha* 
no notice of any grant over of the reversion Act of 1705, 4 & 
5 Anne, t I (in Rev Stat al 4 Anne c 16) which is in 

1 act a da Jaration of common law «ee per Willes I , L R 5 
C P >94 

( 11 ) The lessee may still be sued on his express covenants (though 
under the old practice he could not be sued in debt for rent) 
after an assignment of the term 

(m) The doctrine concerning a reversion in a term of years is the same 
as concerning a freehold reversion 
(*v) Where the statute of Henry VIII does not apply, the assignee of 
the reversion cannot sue an original lessee who has assigned 
over all his estate there being neither privity of estate nor 
pnvitv of contract " 

2 Mortgage debts 

Restrictive covenant othcnviM than between lessor and lessee] made 
since 1925 arc not binding on purchasers for values unless registered under 
the Land Charge Ac t H25 (l r >& 16 Geo 5, c 22) 

The transfer of a mortgage security operates in equity as a transfer of 
the debt ** The transfer is now a legal one as to mortgages transferred 
after the Law of Propcrtv Act 1921 s 114 took effect] Notice to the 
mortgagor is not needed to make the assignment valid, but without such 
notice the asMgruc is bound b\ the state of the accounts between 
mortgagor and mortgagee p 

1 Rent-charges and annuities imposed on land independents 
of tenancy or occupation 71 

An agreement to grant an annuity charged on land implies an agree- 
ment to give a personal covenant for payment 71 but by a somewhat 
( unous distinction the burden of a covenant to pay a rent-charge does 
not run with the land charged nor does the benefit of it run with the 
tent ' 

4 1 Othrr covenants not between landlord and tenant relating 
to land and entered into uith the owner of it 

* In thr t4N r ot the lrswc s covcnaim othrr than for pavment of rent an assignee of 
the reversion is run bound to give notice ot thr assignment to the leasee as a condition 

F rrtedenl in enforcing his rights S caltocK \ Hanton i8^»p i C P D 106 45 

) C V u, 

1 Urns Saund -ott 

* [Oxln v 7<wi« {1844 1 j \1 X. \\ 290) 

** Allcock v Uoorhome i813j q Q. B Div 56b 

" This is one ot thr cases in which tile equitable transfer ot a debt is not made a 
legal tramlei by the Judicature Act 1873 ^36 &. 17 \ ict r 66) In practice an 
express assignment ot the debt is always added ihe old power of attorney however 
is now superfluous 

Jowi \ Gibbons (1804 '|\ts 407 411 7 R R jp \fotthcisv Wallwyn (1798 

4 \ es 1 iH 1 -tb 

1 lhese must be regarded as arising from contract (we do not speaL of rents or services 
incident to tenure ) the treatment o! rent-charges m English law as real rights 
or incorporeal hereditaments seems arbitrary For a real right is the power ot 
exercising some limited part of the rights of ownerslup, and is quite distinct from 
the right to receive a fixed payment without the immediate power of doing anv 
act of ownership on the property on which the payment is secured 
Bower \ Cooper (1842) 2 Ha 408 , 11 L J Lh 287 , 62 R R 161 
TS 1 Wins Saund 503 [Haywood \ Brunswick Building Society (1881) 8 Q, B D 403 , 
51 L J Q. B 73 Grant \ Bdmondson [ 193 *] ■ Ch 1 , 100 L J. Ch 1 ] 

4 (The following monographs should be noticed Jolly, Restrictive Covenants (2nd ed 
1031) , Behan, Covenants ( 1924) See, too, S J Bailey in 6 Cambridge Law Journal 
(*938)1 339—386, VV Strachan in 46 L Q R (* 93 °)» * 59 — 168, G K Y Radcliffe 
in 57 I Q R (* 940 , 303-211 J 
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principles of contract 


The benefit runv with the covenantee's estate so that an assignee can 
sue at common law r But tn equity the benefit of a restrictive covenant 
may run with the land , so that the! lessee for years of the covenantee 
may enforce the covenant as an assign if aligns are named/* It is 
immaterial whether the covenantor \uv the person who conveyed the 
land to the covenantee or a stranger ?4 The usual vendor's covenants for 
title conic under this head It is doubtful whether a bona fide puchaser 
from a purchaser who obtained his conveyance b\ fraud tan m am cir- 
cumstances* sut on the former vendor's covenants for title ” 

"> The like tovrnant ertu r into the owner 

Hie buidcn of suth tow runts appeal s on the whole not to run witli 
die land in any case at common lavs * But whrrt a light or easement 
affecting land such a> a light to get mincials free from the ordinary 
duty of not luting down the surface is granted subject to the dutv of 
paving compensation for damage dom to die land hv the exercise of thr 
right, there the dutv of paving compensation runs at law with the l>enefit 
of the grant Here however the cormt v irw seem* to be that the right 
itself is a qualifier! om i: to let down the surface «SLt pacing < ora- 
pensation. and not otherwise r * 

Tlie burden is said to run with the land «n (quits 1 * subject to the 
limitation to be mentioned in this scrw that a <otirt of equity will en- 
force the covenant against assign* rs who have actual or c onstnit tive 1 
notice of it but unlrv> the r oven inter is m possesion of or interested 
*n, land for tht benefit ot wluth the <o\enam was made an ownei 
deriving titlr from tht (ovtnartor h n» #t txmnd hv tht covenant « ven if 
he took with notice <»f it * 

Explanation Let us call thr land on tl i tot ( f \ Inch x irstriuion 
imposed b\ covrnant the quau- cr:i*n/ trnrmrnt ind tht land for whose 
benefit it is imposed the quau dormant tenement Now restrictive 
covenants mav bf entered >nto 

i\) Bv a vendor as to the u * othu laid n tailed 01 \imu! 

taneouslv sold for ti it bnirfit of the land sold b> him 

In this cast the burden runs with the' quasi • sc iv n m tenement and tin 
^>enefit aho runs with the qua i-dommant tenement 

(2 By a purchaser as to thr use of the land purchased by him for the 
benefit of other land retained or simultaneomU void bv thr 
vendor 

Taik \ Crvt’wa i Hyq ii(h I> -17 1 4ft I I C 3 i >0™ [Srr Rn$rr \ Hast goad 
2 ( to J|fW Ck, I f ( h by* | 

* Centra Sugd \ V but al<mr among modem writer* 1h» < iso* Inmi the 

Year Books relied tm bv laird St Jjmuanh PakfnJum\ rait H I It! j, pi 14 , 
Homes case M * H t\ f O pJ 2^ wm tei show only dut tr w.w nrx r thought 
doubtful vthvthrr the avugriee could »ue without firing also heir of the original 
covenantor Srr also O VV Ilohnri, | hr ( omnuni law, joy J04 

Qnunrd Society \ Smithson f 1 Ro \) 1 Ch i, 1% bj 1 J ( h 1 ( \ 

n 3rd Report ol R P (/iminmmurn in 1 Dai Horn Austerbrrn \ ( mpenatton 0/ 
Oldham iHfly **0 C«h Di\ 7 y > v> L J (*li Iiji 1 anvell J m Rager » v Hose good 
fiqCKi] 2 <h jBft, 393 , lx* L J Ch y) 

* I tpden\ Seddan 1876) 1 lx Ih\ 436, yw, 46 I J 1.x j r , j 

** Ihe phrase is not (rrr fiom objection, per Rigbv 1 J (ie)oo] i Ch at 401 See 
however \nfoef and Patti' Contract [loobj 1 Oh *8b, 404 403 
41 Wilton v Hart iflhh 1 R 1 C h 465 , Patman v Harland '1881 17 Ch D 353 , 
yo L. J Ch 

*' m [L, C C v Alim (1914) 3KB 6^2 <C’ A / , Mtllbourn \ Lyons fi^Mj a Ch. «il 
(C. A ) See also S J Badry in 0 Cambridge law Journal, 'Ui. Two statutory 
exceptions to this rule are contained in the Town and Country Planning Act, 1932 
(2a k 23 Ceo c 48;, * 34, and the Housing Act, 1936 fsr6 Gw 5 & 1 Kd 8, c. 51 1, 
s 148 , they are for thr benefit of local authorities ] 
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Jo case the burden runs with the quasi-servient tenement, and the 
benefit may run with the quasi-dominant tenement when such is the 
intention of the parties, and especially when a portion of land is divided 
into several tenements and dealt with according to a prescribed plan or 
“ building scheme. 1 ’*- 

All these rights and liabilities being purely equitable are like all other 
equitable rights and liabilities subject to the rule that purchase for value 
without notice is an absolute defence. An assign of a covenantee may 
be entitled to the benefit of the covenant without having known of it at 
the date of his purchase : the question is whether he acquired it as 
annexed to the land .* 1 

Further, this doctrine applies only to restrictive, not to affirmative 
covenants. Thus it does not apply to a covenant to repair. “ Only such 
a covenant as can be complied with without expenditure of money will 
be enforced against the assignee on the ground of notice .” 14 It does not 
apply to merely personal and collateral covenants .* 5 

[The author, it will be noticed, barely refers to the changes effected bv 
the legislation of 1925. As he warns the reader in the last paragraph of 
this chapter that the book docs not profess to be a guide to modem 
practice, it will be sufficient to give here brief references to the relevant 
parts of the Law of Property Act, 1925 (15 & 16 Geo. 5, c. 20), in addi- 
tion to those already given by the editor and, in the following pages, by 
the author. Fuller drtaiK must he sought in the leading treatises on the 
Topic.'* 

Law of Pi opert \ Act, s )fi sub-s. (1) — A person may take an imme- 
diate or other interest in land or other property, or the benefit of any 
condition, light of entry, covenant or agreement respecting land or other 
property, although he ma\ not l>e named as a party to the instrument." 

S. 78, sub-s. Mi - A covenant relating to any land of the covenantee 
shall be deemed to be made with the covenantee and his successors in 
title and the persons deriving title under him or them. In connexion with 
covenants restrictive of the user of land, “ successors in title ” include the 
owners and occupiers for tin* time bring of the land of the covenantee 
intended to be benefited. 

S, 79. >ub-s [ 7 \ A covenant relating to any land of a covenantor shall, 
unless a contrary intention is expressed, be deemed to be made bv the 
covenantor on behalf of himself and his successors in title and the persons 
deriving title under hitn 01 them/' “Successors in title’’ has the same 
scope as in s 78 

Kraut \ Lyon , L. R- 4 Ch. 218 ; 38 L. J. CIi. 357, and other cases there 

toniidrrrtl . Harrison \ Ooih/ 11871) I,. R. 11 Eq. 338 ; 40 L. J. Gh. 294 ; RmaL 
v. Cowlishau 1 18781 n Ch 1 ). O') ; m Ch. Di\ • B6C j 48 L. J. Ch. 830 , Spicer v. 
Martin (i8M> 14 App. Ca. 12 ; 38 L. J. Ch. 309 ; Rogers v. Hosegood I1900I 2 Ch. 
*88 ; I.. | Ch. C, A. ; [FRuton v. Ren chn [1908] 2 Ch. 374 ; and in C. A. it. 

M»«* * 77 L. J. Ch. tii<| ; 78 L. J. Ch. 87]. As to thr position of a lessee of an owner 
hound hy a icsiriruvr t uvrnant, Holloway Bra\ s. Hill [i(|02] 2 Ch. 612 : J 

Ch. 818/ 

M Rogers v, Ho good, last noif. 

*« Lindlry L.J, Harwood v. Brunswick Building Sane# ^1881) 8 Q.. B. Div. 403. 410; 
31 L. J* B. 73 ; L. 6* V. It’. Rr. Co. v. Comm {1B82), 20 Ch. Div. 562 ; f>i L. J. 
Ch. ^30 , Austerhrrrv v. Corftaratum of Oldham { 1885), note 1 *, ante ; Hall v Ewvx 

(1887) 37 Ch. Div. '74 ; *>7 L J* ^ 0-,. 

44 Farmby v. Barker [1903] 2 Ch. 539 ; 71 I- J- Gh. 716 , C. A. .... 

*• [See note * 4 , p. 183, and add Dart, Vendors and Purchasers ed. 1929^ ; Smith ■> 
leading Cases (13th ed. 1929), 51— 103.) , ^ . 

47 [See WhiU v. Mmu Mansions [1938] Ch. 35 * i *07 L. J. Ch. 212. This and otlier 
authorities are discussed by Mr. Bailey in 6 Cambridge L. J. 345 — 347 J 
[The effect of thi s section has been much debated : see Smith’s Leading Cases, 92 seq . J 
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S. 80 , sub~5. ( 3 ) — The benefit of a covenant relating to land entered 
into after the commencement of the Act may be made to run with the 
land without the ase of any technical expression if the covenant is such 
that the benefit of it could have been made to run with the land before 
the Act,] 

[S. ;<S above is a recasting of s. ol the (kmvcvancing Act, ifWi 
(44 & 4 j Viet. t. .f «>. but s. 79 creates an entirely new rule.] 

The onlv points which seem to call for more notice here are the 
doctrines as to bills of lading (I.) and lestrictive covenants as to 
the use of land (II. ■*,). 

As to (Id it is to be borne in mind that bills of lading ate not 
properly negotiable instruments, though thev mu> be called so in 
a limited sense* “ as against stoppage in trnnufu onlv /’” As far as 
the law' merchant g<x*s the bill of lading onlv represents the goods, 
and does not enable am one who gets ii into his hands to give a 
better title than his own to a transferee : “ the transfer ol the syim 
bol does not operate more than a transfer of what is represented/’** 
And the whole effect of the statute* is n» attach the rights and 
liabilities of the shipper’s contract nor to the symbol, but to the 
property in the goods themselves: the tight to sue on the con- 
tract contained in the bill of lading is made to “follow the pro 
pony in tire goods therein specified ; that is to sav, the legal title 
to the goods us against the indorsee 

As to (II. ;,) the thcorv ol the common law is to the following 
effect. The normal operation of a contract, as we have already had 
occasion to sav, is ro limit or cut short in some wav the contracting 
partvs control over his own actions Vmong other kinds of action 
the exercise of rights of ownership over a pai titular portion ol 
property mav be thus limited. So iai then an ownci “ may bind 
himself bv covenant to allow am right he pleases over his pro- 
pertv M,a 01 10 deal with it in am wav not unlaw lui or against 
public poliev/* But if it be* sought to annex such an obligation 
to the property itself, this is a manifest departure from the ordinary 
rules of contract. An obligation attached to propertv in this 
manner ceases to Ik* only a burden on the freedom of the con 
tract ing party’s individual action, and becomes practically a 
burden on the freedom of ownership. Now* the extent to 
which the law will recognize such burdens is alrcadv defined. 
Certain well known kinds of permanent burdens are imposed 
bv law r , or may be imposed bv the act of the owner, on 

•• Per Wdln J. humUs v. Montu 'i868> L R. 3 (). P. at 27b ; jit L. |. (,. I* <15. .Sec, 
too, S. J. Bailey in 6 Cambridge L. J, 354 355. 

## Gurney v. Behrend (iSyt) 3 F.. & B. 822, 634 ; 23 JL. J. Q..B. 263 ; (>7 R. R. IW7. 695. 
** Fox v. J^ott fiflbi) 6 H. & .V. 630, 636 ; 30 L. J. Ex. 239 ; Smurthwaite \. Udkv u 
(il 862) 11 C. B. N. S. 842, 830 ; 31 L.J. C P. 214. 

** The Freedom ( 1871), L. R. 3 P. 0 . 594, 599. A* to indorsement by way of pledge, 
see Sewell v. Bivdtck (1884) 10 App Ca. 74, 103. 

** Mill v. Tapper ^1863) a H. & C. 121, 127 ; 32 L. j. Ex. 217. 

14 It b not [apart from certain statutory exceptions] unlawful for a landowner to let 
all hb land lie waste ; but a covenant to do so would probably be invalid. 
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the use of land, for the permanent benefit of other land; these, 
and these only, aie recognized as being necessary for the ordinary 
convenience of mankind, and new kinds cannot be admitted. And 
this principle, it may be observed, is not peculiar to the law of 
England/" Easements and other real lights in re ahena cannot 
therefore be extended at ihc arbinai) dtsuction of private owners* 
'it is not competent foi an ounci of land 10 rcndei it subject to 
a new species ol bitiden at his fanc\ 01 capuce t,B ‘ Still less is it 
allowable to cieate new kinds of tenure or to attach to property 
incidents hitherto unknown to the law But if it js not convenient 
01 allowable that these things should be done directly m the form 
of easements nculiei is 11 comcnicni 01 allowable that the) should 
be done indnuilv in the ionn of obligations created In contract 
but annexed to ownnship If ihe but den of restrictive covenants 
is to run with land, people can prac tie alls create new easements 
and new kinds of tenuit 10 an indefinite extent Such appears to 
be the* vitw of legal polic\ on which the common law doctime 
tests * 

Ihe historv of the* doe n me m the Cxnm of Chancerv is some- 
\chat curious I old Biougham in an elaborate judgment which 
seems to haw bun intended to settle the question/" treated what 
we have called the common law theoiv as final, and. ignoring the 
dificuTKC between positive and negative covenants, broadlv laid 
down that vs hut a covenant does not tun with the land at law, an 
assignee cannot be alfeeted bv notice of it But this judgment, 
though neattd as an authoritv in courts of law " was ncvci fol 
lowed in c onus of ecjuilv Vttei being di si egaid eel in two reported 
eases 1 it w is ovenuled 1 >\ 1 otd C.ottenhani in Fuik \ Mo\ha v/ 


** ( p Savigm Obi 1 “ Arid foi a singular coincidence in detail D 8 3 de srr\ 

purd rust 1 U pt ( iayton \ C orbv \ 1843) 5 Q B 41s 14 L J Q. B 364 

** Prr Mai tm B \utfall \ Bracmtll (i8bfi) L R 2 Lx i T 10 , 36 L I Lx 1 , 143 
R R 867 tor the ( 1 principles gene rally see tekrayd \ Smith 10C B 

1C4 10 1 1 ( 1 * 0 ') #4 R R r >°7 } v Stephens v iHb2i u C B N S 91 , 

31 L J C P 2 2( 1 Rights ot this kind art to be cartfull) distinguished fiom those 
treated bv grants in gross , see per Willes J 1 b 12 C. B IS S in The Courts 
might have held that new negative* easements might l>e created, but not positive 
ones but tins solution dors not seem to have ever been definitely proposed, although 
the modern din mm of rtjum as set forth in Yubct & Potts' contract [1906] 1 Ch 
386 , 7 s L J Ch 2 18 C \ < omes \ er> near it , and the vs hole subject of negative 
casements is still obscure as is shown bv the widelv diffeient opinions held in 
Dalton v .•Jgiwj 1R81) b \pp Ga 740 , V> L ] Q B 689 [Neither the text 
nor this note would warrant the conclusion that the list ol easements is closed, 
but it is wunh while to state positively that the trend of modern cases is in favour 
of the view that new easements can be u rated provided that thev complv with the 
conditions formulated for the creation of easements in general See Gale, Easements 
' nth cd 1032 , Of) -9 2 ] 

r Seej>er Willes J delivering thr judgment of the Ex Ch m Dennett \ Atherton ^1872) 
L R 7 ti B tifi, 3a', 

M Kcppel v Bmley (1834) 2 M &K VI VI, JO R R 264,270, and see the ptelau 
to that volume 

” Hilly, Tapper (1863) 2 H AC 121 \2 1 1 t\ 217 

1 Whatman \ Oman (1838') 0 Sun nib, 47 R R 214 » ' Stephen. 1846 15 



227, at 2 jv 23b , 47 k. J Ch 174 
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mm the leading ease on the subject. The most important of the 
subsequent cases are [Elliston v. Readier * jLCX\ \\ Allen 1 and 
Zetland (Marquess) v. Driver*]. When a vendor sells land in build 
ing lots and takes restrictive covenants in identical terms from the 
several purchasers, not entering into any covenant himself, it is a 
question of fact whether these covenants are meant to operate lor 
the protection of purchasers as between themselves, or as against 
the vendor in his dealings with parcels retained by him,* Where 
such is the intention, any purchaser can enforce the restriction 
against any other purchaser, or his assigns having notice, or the 
vendor as the case may be, nor can the vendor release the covenant 
to any purchaser or his successors in title without the consent 
of all the rest.' An intruder who acquires a statutory title bv 
adverse possession is in no better position than a purchaser with 
notice,' 

The result of the equitable doctrine is in practice to enable a 
great number and variety of restric tions to lx* imposed on the use; 
of land for an indefinite time, subjec t m the conttngencv of a put 

’ [[1908] 2 Ch. «?s ; 78 I Ch. 87.) 

* [1914] 3 K- B 64* : 83 JL J. K B. it^; j 
H«939) Ch. 1 ; lo 7 1 1 Ch 3,« 6*1 

Re Birmingham and Ihstnct Land Co. and Alidat ft 893) i Ch. 142 ; bj L J Ch. 90. 
.Vs to what is sufficient evidence of a k< building scheme Tucket v . I'imVi . r»«wi 
1 Ch. 195 ; 6a L J. Ch. tjj ; Osborn* v, Bradley j 1903] j Ch. 44b , 73 t. | Ch. 44 , 
Raid v. Biekerrtaff [1909] a Ch. 305 ; 7® L. J. Ch 753, C A. : [Elhsion v. RtccMr 
(next notfi ;) m//*' v. John [1910] 1 Ch. 33 5 ; 79 L. J. Ch 239. C. A. The 
vendor’s taking restririivr covenants and nut reserving any pan of the property 
is strong affirmative evident r, but his reservation of part is hv no means conclusive 
the other way. 

See Spicer v. Marlin { 1 8&8 1 1 2 App. (4. 1 Jr. 24 ; -,H I.. J. ( h . 309, per I /mi NWnaghirn 
approving the statement of Hall V.-C in Retush v. Cowhshau, 9 Ch, I). 125/139 ; 
EuisUm v. Reacher [iqoBJ 2 Ch. 374. in C. V ih. 663 ; 77 L.J. Ch. t> 14 ; 78 t. J. Ch. 87; 
Aer v . Brown [1919] 3 Ch. 314 ; 88 I, J. Ch. 474. [Bui the vendor ran release the 
covenant if the common covenants empower hint to do so: IJiuton v. Reacher 
[1908] 2 Ch. at 674 ; Ridley v. Ue [1935) Ch. 591, 602 ; 104 L. J. Ch. 304 ; Rtawr 
v. Maryon-Wilson [1935J Ch. 188, 19 it ; 104 L J. Ch. 169,] See now the general 
exposition of the doctrine in the l mm oj London and Smith's Bank Comvtanc* case 
(19331 Ch. (Si t ; loj L. J. Ch. 241, C. A. per Cur. <no building scheme, both 
parties assigns). [The authorities were again reviewed in AVw*m<wi v. Real Estate 
Debenture Corporation, Ltd . (1939; 162 L. T. 183.} Note that the equitable obligation 
between different purchasers is independent of the dates of their respective purchases. 
As to the effect of a purchaser of lots in a building estate under a restrictive scheme 
forming a “ sub-schemr “ by re-selling jx>r lions under new conditions, see Knight 
v. Stmnumds [1896) a Ch, 294; 65 L. J. Ch. 583, G. A. [distinguished in Lawrence 
v. Smith County freeholds [1939] Ch. 656 ; 108 L. J. Ch. a 4b ) . Bur. the rule in Talk 
v, Moxhay docs not extend to a case where the covenantee had no possession or other 
interest in any land in respect of which the benefit of the covenant could be enjoyed : 
L. C. C. v, Allen [1914J 3 k, B. 64a; 83 L. J. K. B. 1895, T. A. authorities ducusaed) 
Chambers v. Randall [1923] Ch. 419; 9a L J. Ch- 227, It is of course impracticable 
to pursue the details here. [.SVmWr, the covenant must ” concern or touch " the 
whole of the land : Re Ballard's Conveyance [193 7] Ch. 473 ; 106 L. J, Ch. 273, union 
expressed to be for the. benefit of every pari thereof, whereupon it may attach to 
such parts as it does concern : Zetland [Marquess) v. Driver [1939) Ch. 1 ; 107 

L. J. Ch. 316, where Re Ballard was distinguished ; cf. 54 Q R. (1938) 321 — 323.] 
JSisbu & Potts' contract [1906] 1 Ch. 386 ; 75 L. J, Ch. 238, C. A, In this case an 
equitable restriction is enforced against one who is in no way party or privy to 
the transaction which created the original equity, and thus, as F. YV. Maitland 
said in one of the latest additions made by himself to his lectures, "* a curious class 
of negative easement is here created ” : Maitland, Equity, (Jamb 1909, 170 
fed, 1936, 167). Nevertheless the derision seems inevitable. 
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chase for value without notice of the restriction* and also subject, 
as we shall immediately see, to a judicial discretion, now largelv 
extended by statute, to grant relief where the circumstances are 
materially alteicd. But equity does not profess to enforce a 
restrictive covenant on a purchaser virh notice as being a con- 
structive partv to the covenant ; it only restrains him from using 
the land in a manner which would be unconscientious as depriv- 
ing the covenantee of his effectual remedy/' So far as common 
law remedies go, covenants of this kind can be always or almost 
always evaded ; il the equitable lemedv bv injunction were con- 
fined to the original covenantoi, that also could be evaded by a 
collusive assignment. On this print iple, howevei, an assign cannot 
be and is not made answerable lor the active performance of his 
predcccssoi ’> covenant: he can onl\ be expected noi to prevent 
its peifoiinance. Hence the decisions to that effect which have 
been cited . 11 The jurisdiction is a strictly pcisonal and restrain- 
ing one. No lule of the law' of contract is violated, for the assign 
with notice is not liable on the contract but on a distinct equitable 
obligation in his own pel soil. Lord Brougham tell into the mistake 
of supposing that the covenant must be operative in equitv, if at 
all, bv wav ol giving effect to an intention to impose permanent 
buidens unknown to the law Lquitv does not trouble itself to 
assist intentions which have no legal merits, and am such action. 
Lord Brougham light l\ saw, was beyond its pioper province The 
law laid clown m v. Bailee'- was enoneous on this [>oim, 

nor from am defect ol reasoning in the judgment, but because 
the icasomng pun ceded on an enoneous assumption 


I)IS( Rl llOMIU R1 1 II 1 !R(AI UlSiRK IIONS 

'I he tiue principle is further illustrated bv the rule that even 
with notice ail assign is not liable “ wiieio an alteration takes place 
through the acts oi pel mission ol the plaint i fl or those under whom 
he claims, so that his enfoiting his covenant becomes unreason- 


B Whrrr their h.is oik r been sut li a purchase. a subsequent purchaser cannot be affected 
by notice Sec pci Kindles I J ih Q B Du at 788 , 11 likes \ Spooner [1911J 
2 K. B. 473 , 80 L J KB 1 107. C \ 

“I do not think any covenant rum with the land in equity. The equitable doctrine 
is that a person who takes with notice of a covenant is bound by it M : Rigby L.J- 
Rogers v. Hosegaod [1900] 2 Ch. 388, 401; 89 L. J. Gh. 652, but in Nxsbtt & Potts' 
contract , note *, it is said that a negative toxenant of this kind does m some sense 
bind the lanu in equit\ ■ see [1906] 1 ^ l * al 4 01 * 4°5- An assignee with notice is 
in no better pant ion than the original covenantor as to remedies : see AMI 1 v. 
ToveU [1927] 2 Ch. 241 ; 9b L J. Ch. 493 (limit* of the Court’s discretion in awarding 
damages in lieu of injunction). 

11 See a note in L Q. R iv, uq inot bv the present writer; on Hall \. Ewin (1887), 
36 W. R. 84 ; 37 Ch. Div. 74 ; 57 L, J. Gh. 95. where the doctrine is well explained : 
Powell v. nemsley (1909) 2 Ch. 252 , 78 L. J. Ch. 741, C A. : Smith v. Colbounw 
[1914J 2 Clh. 533, C. A. 

11 ( ^834) 2 M. & K. 517 , 39 R. R. 264. Other reasons with which we are not con- 
cerned here were given ; die actual decision w as perhaps also right on the ground that 
the covenant in question was not merely negative * see 39 R. R. 264, n. 
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able”: 1 * were the liability really on the covenant, nothing short 
of release or estopjiel would avoid it. The Ian of Property Act. 
i9«5. (15 & 1 <t Geo, t. *0), s. 84, has conferred on official arbitra- 
tors a laigt* chscictionaiv .luthoritv to discharge or rnodifs 
lestnc nuns ot this kind on the use of land 01 buildings 14 

I‘he 1 cadet is once more warned, toi abundant < aution, that this 
liooi does not attempt to be a guide to the details of modem 
pi act ice 

M lf>, l*J ill v 1IIH4 j8Ui Ihv ioj iih* ' j J | ( It , ;u, explaining 

llkr limits of thr mlr* as on^ivulh laid down m (hAr <*/ Brdjntds frmtres <0/ flrrfu/i 
t Hx -• i M cV K \<\ K H alW , 1 hbv*m \ ii radio ( 1 «j«> |J 2 Ch 446 , 

73 1 - J < 3 * 

* Srr also the* land KrtfitUaiitm \tt in. * i , & ih (#<t ^ t \ fL» Frtlda t \ 
Byr*t [ icgvHUl t C 3 i ban , I J ( it -14% and ha u» The fxrrotr o! tlivrruon In 
the Court Hr \unnyfttld 1 1 q u | 5 ( * - , »i I 1 ( h , IAV ^firtuer flat [i<H7l 

Ch 8t> , i<* I | Ch 
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DU TIES UNDER CONTRACT 

1 . 1 VfERPREI A'lION CiENLRAELY 

\\ e have now gone through the general and necessary elements of 
a contract, and shall hereafter consider the further causes which 
may annul or restrain its normal effect. But disputes as to the 
validity of an agreement cannot be determined without (iist deter- 
mining what the substance of the? agreement is; and a dispute as 
to the original substance and force of a promise may often be 
resolved into a conflict on the less fundamental question of what 
is a sufficient performance of a promise admitted to be binding. 
A summary view of the leading rules of interpretation seems there- 
fore desirable at this stage. We suppose an agreement formed 
with all the posithr requisites of a good contract ; and wc proceed 
to ascertain wlut are the sjxicific duties created by this agreement. 

If there be not any special cause of exception, the promisor 
must fulfil the obligation which his own act lias created. He 
must perform his promise according to its terms. Here there are 
two distinct elements ol which either or both may be more or less 
difficult to ascertain; first the terms in which the promise was 
made, and then the true sense and effect of those terms. The 
former must be determined by proof or admission, the latter by 
interpretation, which, howeser, may have to take account of 
specific facts other than those by which the promise itself is 
established. We assume the terms to be reduced to a form in 
which the Conn can understand them, as for example by trans- 
lation from anv language of which the Court does not assume 
judicial knowledge, or by explanation of terms of art in sciences 
other than the law, which is rcallv a kind ol translation out of the 
language of spccia lists. 


El* FECI OF PROMISE 

The nature of a promise is to create an expectation in the person 
to whom iL is made. And, if the promise be a legally binding one, 
he is entitled to have that expectation fulfilled by the promisor. 
It has, therefore, to be considered what the promisor did entitle 
the promisee to expect from him. Every question which can arise 
on the interpretation of a contract may be brought, in the last 
Tesort, under this general form. 

In order to ascertain what the promisee had a right to expect, 
wc do not look merely to the words used. We must look to the 
state of things as known to and affecting the parties at the time of 

N 
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ibe promise, including their information and competence with 
regard to the matter in hand, and then see what expectation the 
promisors noids, as uttered m that state of things, would hate 
created m the mind ol a reasonable man in the pioimscc’s place 
and with the same means of judgment. The reasonable expetta 
tion thus detei mined gives us the legal elicit of the ptomisc. 

Now this measuie of the contents of the promise will \>c found 
tocoiiu ide in the usual dealings of men of good faith and oidinan 
competence, both with the actual intention oi the promisor and 
with the actual expectation ol the piornisec But this is not j 
con&ant or a necessurv coincident e In exceptional cases a 
promisoi mas he txmnd to jxMtonn something which he did not 
intend to pi utilise. 01 a piotniser mav not b<- entitled to require 
that performance which lie undeisnxHl to be pionused to him 
The problem has been dealt with bv mot a lists as well as In 
laws eis Pales s solution is well known and lias been quoted b\ 
tcxt-wiitcis and m Conn * ‘ wheie the leuns o( promise admit 
ol more senses than one, the pionuse is to l)e peitnumxi in that 
sense in which the promisor appichended at the tune that tin 
promisee icceived it " But this d oes not exact lv hit the maik. 
Reflection shows that without am supposition ol fraud Pales s 
iulc might in |K 4 cuhar cases und onh ior such cases do we need 
a tule) give the promisee eithei u k> mutli oi too little Vuhhishop 
Whatelv, a write of gieat acuteness and piecision within the 
limits he assigned to himself, pm mod and collected the defect 
“Pales,” he sass “is neails but not emu els light in the mle he 
has here laid down Lvtiv assent ton, oi pionuse, oi declara- 

tion of whatevet kind, is ro be inrorpietcd on the piuiuple that 
the right meaning of am expression is that which mav be fairly 
presumed to be undn stood In it ” And stub is the iulc of 
judicial intci pretauon as laid clown and used in oui Courts. " In 
all deeds and instruments and not less, when occasion arises, 
in the case of spoken words — "the language used bv one party is 
to be construed in the sense in which it would be reasonably under- 
stood by the othet 14 All rules ol construction mav be said to be 
more or levs direct applications of this principle. Manv rules of 
evidence involve it, and in particular its development in one 
special direction, extended from words to conduct, constitutes the 
law of estoppel m pats, which under somewhat subtle and tech- 

1 See per Blackburn J. South v. Hu&hts {1871) L. R f» Q B. 397, 607 ; 40 L. J. Q. B. 
32i ; Btmll v Drytr (1884) 9 App, Ca 345 (a Scottish appeal , there is no difference 
in the law). 

* LR.6(i.B. boo, bio. 

• Palry, Moral Phil, bk % pt !, r 3 , Whatcly thereon in notes to rd, 18*9. I *m 
indebted to my learned fnmd Mr A. V. Dicey for calling my attention to Whatdy** 
amendment Austin's attempt (Jurisprudence, i, 456, cd. i860) is nothing to Use 
purpose. Some modern civilian* have said, with useless su bully, that a promisor 
who has by his own fault caused the promisee to expect more than was meant is 
bound ** non ex vi nronussionis sed ex damno per culpam dato." 

4 Blackburn J, in Fowka v. Manchssttr and Ijondon Aumane* As sedition (1863) 
3 B. k S, 917, 929 I 3* J- Q,* B. 153, 159 ; 139 R. R. 607, 614. 
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nical appearances is perhaps the most complete example of the 
power and flexibility of English jurisprudence. 

PAROL VARIATIONS 

We ha\e already seen that the terms of an offer or promise may 
be expressed in words written or spoken, or conveyed partly in 
words and partly by acts, or signified wholly by acts without any 
use of words.* For the purposes of evidence, the most important 
distinction is not between express and tacit significations of inten- 
tion. but between writing and all other modes of manifesting one’s 
intent. The purpose of reducing agreements to writing is to 
declare the intention of the parties in a convenient and permanent 
form, and to preclude subsequent disputes as to what the terms of 
the agreement were. It would be contrary to general convenience, 
and in the great majority of cases to the actual intention of the 
parties at the time, if oral evidence were admitted to contradict 
Lhe terms of a contract as expressed in writing by the parties. 
Interpretation has to deal not with conjectured but with manifest 
intent, and a supposed intent which the parties have not included 
in their chosen and manifest form of expression cannot, save for 
exceptional causes, be regaided. Our law, therefore, does not 
admit t\idence of an agreement by word of mouth against a 
written agreement in the same matter. The rule is not a technical 
one, and is quite independent of the peculiar qualities of a deed . 6 
“ The law prohibits generally, if not universally, the introduction 
of parol ev idence to add to a written agreement, whether respecting 
land, or to vary it /’ 7 “If A. and B. make a contract in writing, 
evidence is not admissible to show that A. meant something 
diflerent from what is stated in the contract itself, and that B. at 
the time assented to it. If that sort of evidence were admitted, 
every written document would be at the mercy of witnesses that 
might be called to swear anything /’ 1 

Under normal conditions the same rule prevails in equit), and 
this in actions for specific performance as well as in other proceed- 
ings, and whether the alleged variation is made by a contem- 
poraneous* or a subsequent 1 * verbal agreement. 4< Variations, 
Verbally agreed upon, ... are not sufficient to prevent the 

* Pp- 

• Those qualities are of course much abridged since the Judicature Acts by the 
universal application of rules of equity ; that accord and satisfaction is now a 

f ood defence to an action on a deed, see Berry v. Berry [1929] 2 K. B. 316; 98 

J. K. B. 748. 

7 Martin v. Pycroji (1852) 2 D. M. G. 783, 795 ; 22 L J. Ch. 94 ; 95 R. R. 324, 330. 

For the earlier history, see Wigmore, in Col. La* Rev, iv, 338. 

• Per Pollock G B. Ntchol v. Godts (1854) 10 Ex. 191, 194 ; 23 L. J. Ex. 314 ; 102 R. R. 
523 * 538- See also Hotson v. Browne (i860) 9 C. B. N. S. 442 ; 30 L.J. C. P. 106; 
Hothead v. Young (1856) 6 E. & B. 312 ; 25 L. J. Q.. B. 290 ; 106 R. R. 615. 

9 Qrnerod v. Hardman (1801) 5 Ves. 722, 730. Lord St. Leonards (V. & P. 163) says 
this cannot be deemed a general rule : but see Hill v. Wilson, L. R. 8 Ch. 888 ; 
per Mellish L.J. at 899 ; 42 L. J. Ch. 817. 

Prut v. Dyer (1810) 17 Vet. 356 ; 11 R. R. 102 ; Robinson v. Page (1826) 3 Russ. 
114, rs 1 ; 27 R. R. 26. 


9 
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execution of a written agreement, the situation of the parries in 
all other icspecu lemaimng unaltered /" 11 

Here vauation must not be confused with tesemion/* There 
is no rule that an agreement in writing can be discharged only in 
writing 01 bv the special form (if any) required bv the Statute of 
Frauds or the like loi the principal agieemem Paiol rescission 
even bv an agreement which, as such is unenforceable foi a defect 
ot form (or, verv rarelv, bv the expressed will of the parties that it 
shall not create am legal obligation) 1 ' will be good if'*- though 
onlv if" — there appears a deal intention to lescind at all events 
Collection of an admitted crior ip detailed matter of descrip- 
tion, such as the number of a house, is not a variation “ 

Similarlv, when a question arises as 10 the construction of a 
written instrument us 1/ stands parol evidence is not admissible 
(and was alwavs inadmissible in equuv as well as at law) to show 
what was the intention of the panics \ vendor* ex pi css contract 
to make a good marketable title cannot be modified bv paid evi 
dence that the purchaser knew there were icsinctive covenants* 
If is otherwise where it is sought to ratify the instillment under 
the peculiai equitable jurisdiction which will be described in a 
later chapter And theiefoic the Court has in the same suit refused 
to look at the same evidence foi the one pui pose and taken it into 
account for the other l€ 

It is no leal exception to this rule that though evidence to van 
the terms of an agreement in writing is not admivsjblc /’ vet M evi 
dence to show that there is not an agreement at all is admissible/' 
as when the operation of a writing as an agieemem is conditional 
on the approval of a third pe rson” 01 on something to lie done bv 
the other partv 11 * \ written tomiact not under seal is not the 

contract itself, but onlv evidence- the record of the contract 
When the panics have recoided then contract the rule is that they 
cannot alter or varv it bv [>arol evidence Ih<> put on paper 
what is to bind them, and so make the written document conclu- 
sive evidence between them But it is alwa>s open to the parties 

11 Price \. Dyer 1810J 17 Vea at $64 , 11 R R 107 , (lou* j \ liy^gtmon ^1813) 

1 Ves &, B 524 , 12 R R 284, where it wa* held fn that evidence wu not 
admissible to explain, contradict, or vary the written agrrrincm, but (2) that the 
written agreement was too ambiguous to lie enforced 
1 1 [See Goddard J ’s examination of some of the authorities in Besstltr 11 atchler Glover & 
Co v. South Derwent Coal (a , Ltd t fig -48 ] 1 K B 408 , 107 L J K B 365 ] 

11 Rose and Prank Co case (1925) A C 445 , 94 L J K B 120 , see p. | 

14 Atoms v Baron [1918J A. C 1 , 87 L. J K.. B 14s 

Aohle % Ward (1807) L R 2 Ex 1 45, hx Ch m explained in Atoms v Barm U 

the variation amounts to a new contract in such a case, its validity is a matter of 
form and the words of the statute , mere discharge of the old contract is a matter 
of intention . per Lord Sumner, British and Brmngtom 1 A W Cachar Tea Co 
[1923] A CL 48, 69 ; 92 1 - J K B. 62 
! * rorfiom v Lewis [1920] 2 Ch 326 , 89 L J. Ch 310 

J * Cato v Thompson (1882) 9 O B D»\ bih In such a case the true intention may 

well be that the vendor shall remove the defect. 

*" Bradford v Romney (1R62) 30 Brav 431 , cp per Lindlcy LJ 9 Q B. Div 620. 

1# Pym v. Campbell (185b) 6 E & B. 370, 374 , 25 L. J. Q, B 277 ; 106R R 63a, 833. 
Pottle v Hormbrook [1897] 1 Ch 25 , 66 L J Ch, 144. 
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to shew whether or not the written document is the binding record 
of the contract.” 3 ‘ 

"The rules excluding parol evidence liave no place in any 
inquiry in which the Court has not got before it some ascertained 
paper beyond question binding and of full effect.” 23 It may even 
be shown that what appears to be a deed was delivered as an 
escrow, notwithstanding that a deed once fully delivered is con- 
ciusive. 28 Still less does the rule apply to proof of the circumstances 
in which a document was signed which was not really part of the 
agreement at all, but onlv a memorandum made at the same time 
or immediately after. 84 

So in Jervis v. Berridge ac it was held that a document purport- 
ing to be a written transfer of a contrac t for the purchase of lands 
“was . . . not a contract valid and operative between the parties 
but omitting (designedly or otherw ise) some particular term which 
had been verbally agreed upon; but was a mere piece of machinery 
. . . subsidiar) 10 and foi the purposes of the \erbal and only 
real agreement. 0 And since the object of the suit was not to enforce 
the verbal agreement, nor “ anv hybrid agreement compounded of 
the written instrument and some terms omitted therefrom/’ but 
only to prevent the defendant from using the written document in 
a manner inconsistent with the real agreement, there was no diffi- 
culty raised bv the Statute of Frauds, 1677 (29 Car. c. 3), “which 
does not make any signed instrument a valid contract by reason of 
the signature, if it is not such according to the good faith and real 
intention of the panics/’ It it appears that a document signed by 
the parties, and apparently being the record of a contract, was not 
in fact intended to operate as a contract, then 44 whether the signa- 
ture is or is not the result of a mistake is immaterial/' 86 

Again it has been held, and that by Courts of common law' noi 
having equity jurisdiction, that even where there is an agreement 
by deed a collateial agreement not inconsistent with the WTitten 
terms may be shown. For such a collateral agreement, moreover, 
the promisee’s execution of the principal wanting or deed is con- 
sideration enough, 37 in the same way as on a sale of goods no 

11 Prr Bramwrll B. Wake v. Harrop ^861-2) 6 H. & N. at 775 ; 30 L. J. Ex. at 277 ; 

sec S. C. in Ex. Ch. 130 R. R. 461, and cp. Ware v. Alien (1888) 128 U. S. 590. 

** Guardhouse v. Blackburn (1866) L. R. 1 P. & D. 109, 115 ; 35 L. J. P. 116. And see 
Wood V.-C. in Drutf v. Lord Parker (1868) L. R. 5 Eq. 131, 137 ; 37 L. J. Ch. 241. 
** See Watkins v. Aash (1875) L. R. 20 Eq. 262 ; Whelan v. Palmer (1880) 39 Ch. D. 648, 
655 : 57 L. J. Ch. 784. “ 

M Bank of Australasia v. Palmer [1897] A. C. 540 ; 66 L. J. P. C. 105, J. C. 

(1873) L. R. 8 Ch. 351, 359, 360 ; 42 L. J. Ch. 518 ; Clarke v. Grant (1807) 14 Vcs. 
519 ; 9 R. R. 336, appears really to belong to this class. 

Per Bramwell B. Rogers v. Hadley (1863} 2 H. & C. 227, 249 ; 32 L. J, Ex. 241 ; 133 
R. R. 652. In this case there was ** a real contract not in writing and a paper 
p re pa red in order to comply with some form, which was stated at the time to 
rontain a merely nominal price.” Cp. Bank of Australasia v. Palmer , note f4 . 
Erskiru v. Adsmte (1873) E. R. 8 Ch. 756 ; 42 L, J. Ch. 835 ; Morgan v. Griffith 
(1871) L. R. 6 Ex. 70 ; 40 L. J. Ex. 46 (agreement by lessor to keep down rabbits) ; 
AngtU v. Duke (1875) h. R. io Q. B. 174 (agreement to do repairs and send in 
furniture) ; see [1901] 2 K. B. at 223 ; De L&ssalle v. Guildford [1901] 2 K. B. 215 ; 
70 L. J. K. B. 533, C. A. (warranty of drains in good order). 
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distinct consideration is required for a simultaneous collateral 
warrant) In cases of this kind the facts may be such as to make 
it a nice question but not material to the result! whether there are 
a principal and a collateral contract or two instruments to be 
construed together as an entire contract ** 

EVIDENCE AS IO SPEC IAI SINS* Ob WORDS 

\nother class ot cases in which an apparent, or sometimes, per- 
haps, a teal exception occurs, is that in which external evidence is 
admitted to explain the meaning m which particular teitm m a 
contract weu understood b\ the parties hating regaid to the 
language cm mu in that neighbourhood 01 among persons dealing 
in that kind of business Witnesses have been allowed in this wav, 
to prove that h\ local custom * a thousand of rabbits was » 200 
(t e , ten long hundred and six score each, tlu old ‘ \ngliem 
numenis of Vnglo Nounan survevs) 11 to show wlui was im*am 
hv wetklv accounts among buildcis * 10 define seal in a 
theatrical contract to pav a weekb salan foi t hrrt scats as mean 
mg onls the pan of the veai dm mg whu h the theatre was open / 1 
loiclentifs tlu wool described as soui wool in * contract to bus 
wool iZ 

I he thcois is that such cvule nee is admitted not tocontiadici 
a deKUinent but to explain the words used in it suppls as it wcu 
the meicantiU dietumarv in which sou arc to find the mercantile 
meaning of the words which arc used a (01 otlui meaning u u ived 
h\ persons in the condition of the panics as the case mas be 1 The 
process mas be lcganlid as an extension of the ge nei il rule that 
ssords shall base 1 lie 11 puniais meaning 1 01 when words aie 
used In pt isons accustomed rouse them te < hnualls tlu te< hmtal 
meaning is for those peivmsatam rate the pnniars memmg * It 
is a question not of aelding 01 altering but of idcnnfsing the 
subject matter SupjKise that I sell all ms wool which I base on 
Dale Parm evidence must alwass he adnnssible to show tint the 
w r ool which was delivered was the wool on Dale I aim The 
terms thus explained need not I>e ambiguous on their face * Parol 
evidence is equalls admissible to explain wouls m themselves 
ambiguous or obscure and to show as in the ease of a thousand 
of rabbits, that common words were used 111 a special sense 

Jatol \ Bcta.u i and Central P'mlaliow Iru.it ( i ^44 ) 1 ( It 287 a fit! fio2|) 2 Oh 
,29 , ! Ch >20 

• § Sim/A \ Wdsm (18^2) 3 B & At! 728 t j) R R 
Wjen \ Sari nflfjoi 1 r A fc qtih \<> I ) Q B (| 

* Grant \ Maddox (1848) is M & VV 717 16 L I fcx 227 71 R K 81s 

* Macdonald \ Long bottom, Lx Ch 1 850-60 , l i 1 K 077 . 28 l J Q, B 293 , 

29 th 256 

3 i Lord Gamut Bowes \ Shand {1877) 2 App 45s, 468 

** hot Lipbimtonr, Norton and Clark on fntrrprriauon, 48, 57 and Sir Howard 
El ph tins to or on “ 1 hr Limits of Rules of Construction,' L Q, R 1 466 
Erie J in Macdonald v Lmgbotum (1859-60) 28 L J Q, B at 297 , cp Bank oj 

Viw Zealand v Simpson [1000] AC 102 , 69 L J P C aa, J. C 

** See tfie judgment of Blackburn J in Mjm \ Seri, note ## . 
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M The du*y of the Court , . . is to give effect to the intention of 
the parties. ... It has always been held . . . that where the 
terms in the particular contract have besides their ordinary and 
popular sense* also a scientific or peculiar meaning, the parties who 
liave drawn up the contract with reference to that particular 
department ot tiade or business must fairly be taken to have 
intended that the words should be used not in their ordinary but 
in their peculiai sense .” 87 

This kind ot special interpretation must be kept distinct from 
the general powei ot the Court to amve at the true construction 
of a contract by taking account of the material facts and circum- 
stances proved 01 judicially known. The words “vvairanted no 
St. Lawrence ’ in a nine policy ot marine insurance have been 
decided, by leason ot the known facts of geography and the nature 
and risks ot the navigation, to include the Gulf ot St. Law r rence 
as well as the nvei, notwithstanding the iailure ot an attempt to 
prove that such was the customary meaning/* In anothci modem 
<ase the Couit found no difficulty in holding that, m the circum- 
stances oi the transaction, a guarams tor the price of goods to be 
supplied, definite as to tlu amount but otherwise looselv worded, 
must be lead as a continuing guaiantv and not as a guaiantv con- 
fined to a single sale then about to be made. 9 

C l srOMXkV IT RMS. 

I he t ouits ha\e taken set a iuithei step in this lint* of nner- 
pictation b\ reference to unexpressed matter. Not only particular 
terms mas be explained, but whole new tcims ^provided they be 
not inconsistent with the terms actually expressed in willing) may 
be added b\ pioving those terms to be an accustomed pait of such 
contracts, made between such persons, as the Court 41 ' has before it. 
Custom, when the word is used in these cases, does not necessarily 
imply eiiliei antiquity or universality 01 am definite local range. 
It is math a usage so general and well understood in fact, with 
reference to the business, place, and class of persons, that the 
parties ate presumed to have made their contract with tacit refer- 
ence to it, and to have intended to be goyerned by it in the same 
way and to the same extent as other like persons in like cases. The 
Court may act, it seems, on a proved change of usage within recent 
memory . 41 It might perhaps be better not to use in this connexion 
the word “custom. ’ which has a perfectly distinct meaning in the 

Cockbum* C1J. in Myers v Sari (i860) 30 L J Q.. B. at 12. 

™ Birrell \. Dryer (1684) 9 App. C*. 34S In Johnson v. RayUon (1881) 7 Q.- B Di\ 
418; 50L.J Q.B. 753, an implied warranty alleged to be rustoman was decided 
10 be part of the general law 
Heffield \. Meadows (i86g) L R. 4 C P 595 
•• An arbitrator authorized generally to decide disputes arising out of a contract has 
power to decide any question as to the existence of an applicable custom of trade ; 
Produce Brokers* Co . v. Olympia, Q$c. Co. [1916] 1 A. C. 314 ; 85 L. J. K. B. 160. 

• J See per Channell J. in Moult v. Hallxday [1898] 1 Q.B. at 130. 
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taw of tenure and right* over land, or at least to speak by prefer- 
ence of “usage," except where the phrase ‘custom of trade M has 
become too familiar to be easily dropped. It would take us too 
far to enlaige upon this class of cases; it must suffice to indicate 
them and refer to a few leading authorities. 

Rights allowed to agricultural tenants by the “custom of the 
country," such as to take the away going crop after the expiration 
of the term, to receive compensation for particular kinds of 
improvement, and the like, have been held for more than a 
century *' 3 not to Ik* excluded by anything short of actual contra* 
diction in the terms expressed between the parties, and this even 
where the contract is under seal. In modem cases of this class'* 
the question has generally been whether something in the express 
terms was or was not so inconsistent with the usage as to exclude 
the presumption that 4 the parties did not mean to express in 
writing the whole of the contract by which they intended to be 
bound, but to contract with reference to those known usages / 44 

Within the last century or so there have been a great number 
of decisions arising out of the usages current in trades and in 
various kinds of mercantile dealings and public employments.. One 
strong application of the principle now before us has been to make 
agents or brokers in certain trades and markets personally liable 
(unconditionally or in some particular event) notwithstanding that 
they contracted only as agents. 4 " This lias been thought to go too 
far, as adding to die written contract not mere ly a new term as 
between the same panics, but a new party. But the point is settled 
by an unbroken current of authority/* Some important groups 
of cases have turned on particular rules and usages of the Stock 
Exchange, with regard cs|x:i tally to the determination of the jm i 
sons on whom they were binding without individual assent or 
notice. 4 ' 

[A usage can arise* only from continuity of dealings and it is 
not enough that only one party to the contract knew of the usage 
in question; the other party must either know of it also or be pre- 
sumed to know of it because of its being generally well known 
in the trade/ *] 

As it is not always easy to say where the ordinary construction 
of the language used in all aits ends, and explanation of special 

49 The earliest cav commonly r itccl i$ Wiggltsworih v. Dalhson (1778-81) Dougl. aot ; 
1 Sm. L . C. 528, where sec the notes. 

** As in Tucker v. Unger (1883) 8 App. On. 308 ; yj I.. J. Ch. 941. See per Lord 
Blackburn, 8 App. Ca. at 311. 

44 Parke B. in Hutton v. Warren ( 1 836 ) 1 M. & VS . 466, 475 ; 4 <> R. R. 388, 377. For 

a recent example not without difficulty, see Walken Winsrr tsf Hamm and Shaw , 

Son & Co, (1904) 2 K. B. 15a ; 73 L. J, K. B. 325. 

4 * Hstmjrey v. Dale (1857) K. B. tk E. 100^ ; 26 L. J. Q,. B, 137, followed in Field v. 

LiUan (1861) t» H. & N. 61 7 : 30 L J. Ex. 168, itself a pretty strong case ; and other 
cases died pp. 80 83. 

4t See * Sin. I.. C. (13th cd. 1939) 613815,. 

47 See Mihails v. Merry (1875) L. R. 7 H. L. 530. 

114 [Forres v. Scottish Flax Co., Ltd. [1943] a All E, R. 366 (C. A.).] 
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term* and senses by a “ mercantile dictionary ” as Lord Cairns 
called k,* # begins, so there is a more or less fluctuating boundary 
line, even now that the law merchant is part of the general law, 
between the establishment, by evidence of usage, of particular 
incidents of jjarticular mercantile contracts, and the general 
development of meicantilc law by the judicial recognition of 
universal custom. 

CONSTRUCTION ACCORDING TO GENERAL INTENTION 
Supposing the terms of the contract, express or incorporated by 
icfercncc, to be finally established, there remains the task of 
construction in the stricter sense; namely of deciding, where the 
terms arc capable of more lhan one meaning, which meaning is to 
be preferred. On this head there are few rules, if any, which are 
confined to contracts, oi arc more applicable to them than to 
instruments in writing generally. The one universal principle is 
that effect is to be given to the intention of the parties collected 
from their expression of it as a whole. It must be collected from 
the whole; that is, pauiculai terms are to be construed in that 
sense which is most consistent with the general intention. 40 It 
must also be collected from what is expressed not from a mere 
conjecture ol some intention which the parties may have had in 
their minds, and would have expressed if they had been better 
advised/® 1 his caution. howe\ci, does not prevent the correction 
of mistakes which are obvious on the face of the document. In 
such cases the general intent, as expressed by the immediate con- 
text, or collected from the whole scope of the instrument, is clear 
enough to outcome the difficult* arising fiom erroneous or defec- 
tive expression in some part. Mere verbal blunders have always, 
in modern times at any rate, been corrected without difficulty by 
the ordinary jurisdiction even of Courts of common law/ 1 Mala 
grammahea non vttiat chartatn /' In consulting instiuments of 
wxll-knowTi tvpes. such as family settlements, even omitted clauses 
have often been supplied bv the aid of the context. 93 

41 P. 198. 

44 See Ford v Beech (1U48) (Lx. Ch » 1 1 Q. B 8s 2 , 17 L J. Q, B. 114. 

44 Jttucl M.R. Smith \ Luca\ 18 Ch. D. 531, 542 ; and see other authorities in 

Elphinstonc, Nor ton ami Clark on Interpretation. 37. 

41 Sec per Lond Mansfield, 3 Burr. 16331 and Doe d. Leach v. Micklem f i8o r / 6 East, 
486 ; 1 x>rd St. I^ronanls, Wilson v. Wdwn (1834 5 H. L. C 40, 66; 23 L. J. Ch. 
697 ; 101 R R J r ,, 41 . Sugd V. &. 1 *. 171 
41 See Shepp. Tourlm. 

44 Cropton v. Davies (1869) I.. R. 4 C. P. 159 ; 38 L. J. C. P. 159 ; Savage \. Dyers 
(1873) L. R. 7 Ch. 356 ; Darners Settlement (1873) 1 Ch. Div. 375 ; 43 L. J. Ch. 
105; In re Bird's Trusts (1876) 3 Ch. D. 214; Greenwood v. Greenwood (1877) 
5 Ch. Div. 954 ; 47 L. J. Ch. 298 ; Refdem \. Bryning (1877) 6 Ch. D. 133 ; as to 
deciding on conflict in the terms of a lease by reference to the counterpart, Burchell 
v. Clark (1876) 2 G. P. Div. 88 ; 46 L. J. C. P. 113. Sometimes it is not easy to 

decide whether the doctrine of falsa demonstratw suffices, or recourse must be had 

to the equitable Jurisdiction 10 rectify an instrument on the ground of common 
mistake (Ch. 9, Part III, p. 403) : sec Cowen v. Truefiu, Ltd . [1899J 2 Ch. 309 ; 
68 L, J. Ch. 563, a A. 
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For rhe rest. oui Courts are now much less disposed to hold 
themselves bound bv canons of construction than the\ were even 
one or two generations ago. ° They were framed with a view to 
general lesults, but are sometimes productive of injustice b> lead- 
ing to results contrarv to the intention ot the parties 0 ; -4 and the 
recent tendency is to pav less attention to am such tules and more 
to all admissible indications of what the intention actually was in 
the case in hand including the piactual consn action ot the con- 
trail b\ the conduct ol the panics thenisclses ^ It will be 
lemembeied tint a mle which does not mcIcI to sullicient evidence 
of contrary intention is not a rule of lonsuuction ai all, but a tule 
of law.* 4 Vg.uiK mam lules of constitution ate in tiuth more 
auxiliary than t\ plan a tors , then purjxise is to supply the guidance 
icquired foi dealing with events foi which the parties hast omitted 
to provide In the language of Willes | disputes ansi not as to 
the terms of the conn act, but as to then application to unfouseen 
questions, which anse incidentally or accidentally in the com sc* of 
performance and which the contract does not answer in teims vet 
which aie within the sphere of ttiL iclation established then by, 
and cannot be decided as Ik tween stiangers 1 The partus ma\ 
r calls have taken no thought and therefore had no intention u all 
with respect to those events, and vet something must be done In 
such cases am tule not inconsistent with justice is bcitci than 
Linceitaiiuv and it maitcis little whtthu tlu reasons origmallv 
assigned foi an c uhlishtd rule be convincing or not Vmong niles 
or maxims of constiuctiou some arc much wcakti than others 
ancl are entitled as u \uu only to a casting vote Sm h is tliat 
which savs that woids ue to be taken in c isc of doubt against 
the person using them a maxim to which Sir (> |cssel denied even 
a subsidiary value, ’ but which is in substance classical 4 and see im 
reasonable, and on tfu whole stands appiovcd on condition of 
being used to turn the scalt wlu ic tlute is real doubt, not to force 
a less natural meaning on words w hie h have a limit natuial one 

VRIJI u isi kt 1 1 s 

Ihcte nc artificial rules of constiuctiou in particular cases 
which stand apart from the ordinary principles, they air derived 
chiefly, but not wholly, fiom the jurisdiction of the Couit of 

Corkbum C ] . i P Du if «, 5 
k< Sff Z) ( % Caliahtr i8«« U\ l S *)O r > 

+* f V Hawktn$ on the Construction ot VVilU PrrUft 

fcT IJoyd v Ombert C iCK>*, h (,h i l R i B u r „ i;o , is 1 J Q B 74 Xrr the 
next chapter for the modern extrusion (A tht* principle lo nmchuom afire ting thr 
whole ol thr contract 

Taylor \ Corporation of Sr Heltm 1877) b Ch Di\ 264, .170 
* Papinian in D 2 14, <ir pat us, 3Q Veterthu* plain partionrm olatcutain scl 
amtnguam \enditon, tt qui locavit, wx/rc, in quorum fun potentate irgrm apertius 
coujcribnr 

•* Elphinstone, Norton and Clark, op at f)j 1-ord Sclbornc in VVi/f v Dokt $ 
Dmmshare (1882 8 App Ca at 149, si atm it in a guarded form 
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Chancery, and in their origin did not profess to be consistent with 
the expressed intention of the parties. To some extent they went 
upon a presumed real intention, but the presumption was rather 
of what the Court thought the parties ought to have intended 
than of what it thought they did intend . 61 They were in truth 
rules of positive restriction, imposed by a policy which was then 
in the hands of the judges, but is now held to be in the exclusive 
competence of the Legislature, and for the purpose of making the 
substance of the tiansaction conform to the requirements of fair 
dealing as understood by the Court. Our Courts ha\e long ceased 
to dictate to parties of full age and with the means of independent 
judgment on what tenns they shall contract, but certain forms and 
teims have had an artificial meaning firmly impressed on them. 
I he modern justification of such rules is that they are well known, 
and parties using the accustomed forms do in fact know and expect 
that theii words will be construed in that sense which, by the 
standing practice of the Courts, has become a received and settled 
technical sense . 62 

Policies of marine tnsuiaucc arc 10 this day made in a form 
winch on the lace of it is tlumsv, imperfect, and obscure. But 
the effect of tvnv clause and almost even word has been settled 
bv a senes of decisions, and the common form icallv implies a 
whole l>od\ of judicial rules, “ which ougmaicd either in decisions 
ol the Com is upon the construction or on the mode of applying 
the jxtlicv. 01 m customs proved before the Courts so clearly or 
so often as to have been long recognized bv the Courts without 
lurthci piool. Since those decisions, and the recognition of those 
customs, meu hunts and uiulcrwmcis have foi manv veais ton- 
nnuec} to enter into policies in the same form. According to 
oidinan principle, then, the later policies must be held to have 
been cnteied into upon the basis of those decisions and customs. 
If so, the rules determined bv those decisions and customs are part 
of lhc contract.’ 

The rules applied to lestram the effect of releases in general 
terms, of stipulations as to time, and of penal clauses, had a dif- 
ferent origin, but have been brought round to rest on similar 
i casons. Thcv are now admitted to be rules of construction which 
the parties can supersede, if so minded, bv the adequate expression 
of a different intention. Still, thcv preserve traces of their history, 
and so lead up to the methods bv which equity jurisdiction has 
dealt, and still deals, with cases of real mistake in expressing an 
agreement; and in that connexion we shall find it useful to return 
to them. 

fl Cp. Lindlcy I.J ai Ch. Di\. at 274. 

** See per Jessrl M.R. Walk* v. Smith (1882^ 21 Ch. Di\. 243, 254 ; 52 L J. Ch. 145. 
•* Cur, per Brett L.J. Lahrt v. AtUhtson (1878' 3 Q.. B. Div. 558, 562. |The Marine 

Insurance Act, 1906 (6 Ed. VII. c. 41), embodies the leading principles which, 

down to that Act, were contained in judicial decisions. The leading monograph 

on the topic is Arnould, Marine Insurance ^i2th ed. 1939).] 



904 


PRINOIFI.FS or CONTRACT 


*. ORDER AND MVTrAUTY OF PERFORMANCE 
When a contract consists m mutual promise* which on one or 
both sides are not to be completely performed at one time, and 
a parts who has not performed the whole of his own obligation 
complains of a failure on the other side, questions atise which may 
be of great difficult* How far is the plaintiff bound to show 
performance of the contract on his own part, 01 readmes* and 
willingness to perform? Or, to look at it fiom the othei side, 
how* fai will a failmcof one (wut> to iulfil some part ol his duties 
under the contract have the effect of dtschaigmg the othei jwurt) 
Irom hit then pcrfoinuiut m the offei ilieteof on his pan? Such 
cases base been of imieasmg Impieties and mipoitaiur in recent 
times, esjxuallv with icgatd to tontiacts foi deltwts and pasmeiu 
bv instalments lo a ccitam eviem the diflu uhs is one ol inter- 
pretation. foi the modem decisions at am tare rndeavoui to find 
a solution m accordance with tlu ti tic intern of the parties, 
although the difhcuhv is much intieustd l>\ the geneial wain of 
am specific evidence of tint iritem Mom conttacts are 01 iginalls 
nude m good faith and the panics do not neeessanh, pethaps 
the* do not usuallv, e\j>eu that all ot am of the pioituses contained 
in the conttact will I w* broken, ot contemplate in am distinct wav 
what will he the consequences of a bleach 

from I oul Mansfield s mm to the present attempts have Ixren 
made to lav down * ules foi detetminmg m the absence of express 
provisions oi othei cleat indication ol mtc nt iA the lelatmn of one 
jiarts s obligation to the other as tcgaids the ou!c t ol [Kifonuance 
ol mutual promises and t lie* extent to which either is Ixmnd to 
accept jurfotmanee of jure notwithstanding failure to |x*ifoint 
othei put In the eailiei decisions the ( ouits inclined to neat the 
several teirns of a conttact, unless evpiessed to Ixr dependent on 
the othei paitv s pci formant e as sepaiate and independent 
promises, paving little xegat d to the effec t which default in some 
or one of them might product m defeating the pur [rose* of the 
eoiuraet as a whole Vt this das the lendentv is the othei w r a\. 
The coutt looks to the putjjose and effete t ol the contrac t as a whole 
as a guide to the probable intentions of the panics,** and the 
presumption, if am thcie be, is that breach 01 default in anv 
material term of a conti act between men of business amounts to 
default m the whole 


COMMON WKMN 

Certain terms which constantly recur in the authorities must be 
well under stood and distinguished. 

Cp. Leake, (8th rd 193O 473 -512 (chapter on “ Ihr Promur 
** 15 H. VII io, pi 17 

•* Bradford v Wdhams 1872, L R. 7 Ex 239 r 41 L. J, U. 239 f *cr judgment of 
Martin B 
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Promises or covenants are said to be independent when, although 
they be mutual, breach of any of them gives the other party a 
right of action without showing performance on his own part." 

They are said to be dependent where “ the performance of one 
depends on the prior performance o* another, and, therefore, till 
this prior condition is performed, the other party is not liable to 
an action on his covenant/' 

Where one party cannot sue for breach of the other's promise 
without showing on his own part performance of some promise 
made by himself, or at least readiness and willingness to perform 
it, there, if the performance on his pan was due before the other 
party's, it is said to be a condition piecrdcnt to his right of action. 41 

If the fulfilment of mutual promises is due at the same time, 
and so that the party suing must be at least ready and willing to 
perform his part, it may be said that these are concurrent condi- 
tions, “ Neither is a condition precedent," but " the perform- 
ance of each is conditional upon the other's being performed at 
the same time." 41 

A contract which can be fulfilled only as a whole, so that failure 
in any part is failure in the whole, is said to be entire. A contract 
ol which the performance can be separated, so that failure in one 
pail affects the parlies' rights as to that part only, is said to be 
di\ isible. 

It must be always understood that questions of this kind are 
|>ossiblc only where a contract consists of mutual promises. For 
if performance itself is the consideration for a promise, there is no 
contract at all w ithout performance. But when thcie is a contract 
made h\ mutual piomises, we ma> hd\e to enqune whether, in 
addition to each pioniisc 01 set of promises being the consideration 
for the other, the performance thereof on the one side is not a 
condition precedent or concunent. of the right to claim perform- 
ance on the olhci. There is no logical reason why it should not be 
so, or why evptess words should be required to manifest an inten- 
tion that it should. Each parts ‘s promise is the consideration for 
the piomisc of the other, not for the performance which is due by 
reason of the promise. What are the terms and conditions of the 
duty created bv the promise is another matter. In an executory 
contract of sale the promise to deliver is the consideration for the 
promise to pay. but this need not be a promise to pay before or 
without delivery. Howes er, the earlier line of decisions w as biassed 
by rules laid down in cases on piomises by deed before the law 
of executory simple contracts was de\ eloped; and for a long time it 
was supposed that promises which were the consideration for each 

* 7 Ix>rd Maas field in Kingston v. Preston (1 773 1 in Jones v. Burkin (1781), 2 Doug. 

1 *689; ' Finch, Sri, Ca. (and ed,) 735. 

•* See Bankart v. Bourns (1866) I- R. 1 C, P. 484 ; Nomngton v. Wiight (1885) 115 

U. S. 189. 

•• ItangdeU, Summary, § 13a. [American law is more fully treated in Williston, 

Contracts, §§ 860— *887.) 
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other must, as a matter of law, be independent. 1 " Late in the 
eighteenth evimm this view was abandoned, and it was held 
that u whether covenants be 01 be not independent of each odtei 
must depend on the good sense of the case, and on the otdei in 
which the several things aie to be done M so that ' if one partv 
coscitam to do one thing in consideration ’ 1 of the other party's 
doing anothei, each must be reads to pcifotm his pait of the con 
tract at the time he chaiges the othei with non performance * 
Gencraliv * the order in which the several things are to be done * 
is the test most icadilv applicable, atcoirimglv, it is said thar 
if a dav be appointed foi juviiunt of monev oi pan of it 01 
for doing am other act and the dav is to hap[>en or mas happen 
before the thing which is the consideration of the monev (oi othn 
act) is to Ire performed, an action mas be biouglu foi the montr 
{or for not doing such othti act) btfort [R*ifoimame * But thi^ 
tsieallv no moie than a lule of imeipictauon n * onlv piolesst> 
to give the icsuit of the intuition of the panic's ' me mtson 
given for it is thar u apjnais that ilu panv uhed upon hjs 
remedv, and did not intend to make tin performance a condition 
precedent I herefoie the rule iikt all mlesof us kind, must weld 
to evidence of a ditfciem intention, and uhc re u is tleai that the 
intention was to rclv on the peifm mance of the condition and nor 
on the lemedv, the performance is a condition precedent 

Vnothei test often applied is whether the tenn of the contract 
in which default has been made goes to the whole of the con 
siderauori, oi onlv to pait, in other woids whether the import 
ancc of that term with regard to the contract as a whole is oi is 
not such that jicrfoimanu of the residue would be not a defective 
performance of that which was contracted for, but a total failure 
to perform it Can it be said that the pionusce gets what he bar 
gained for, with some shortcoming for which damage's will com 
pensate him, or is the |x>nu ol failure so vital that his estimation 
is m substance defeated? I'hc necessity of dealing with this ques- 
tion as a whole was perhaps obscured to some evtent bv the 
requirements of formal pleading. * but it has been strongh asserted 
in all the recent authorities 

'* S*ff Langdrll $ \ 40 and the whole ndr oi Impendent and Independent Covenants 
and Promises, and notes to Pordaze \ Cole , 1 V\rm baund A revised 

version of I<&ngdell 5 rule* may be v*rn in Vvhlrv on Contracts Boston, Mass 191 1, 
at 164. 102 fSer 100 Willuton, Centra* tv 860 887 ) 

71 The word * consideration ’ u here used in an elliptic al manner, and not quite 
arrtiMirk The promises are the consideration and the only consideration, for 

rarh other But if the suhstancr of the promises 1* that performance shall be 
exchanged lor performaiu r, neither partv can demand perfomtaiirr on any other terms 
71 Morton v luiml < 17971 7 I R 125 , 4 R R 395, pet ixjrd Kenyon C J and Grose J 
71 Cp Clark Hare on Contracts, *$9 

T4 Wins Saund <551 , Jervis C J in Roberts v Brett 1856) 18 C B 373 , a^L J C P 
280, 286 

74 Jervtt CJ ioc ett 

74 It cannot be said that it was overlooked see Wither* \ Reynolds (1811; 2 B & Ad 
882 , 36 R. R 782 , brwtklw v MUUr ( 18361 4 A & E 599, both long before the 
Common Law Procedure Act 
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“Parties may think some matter, apparently of very little 
importance, essential; and if they sufficiently express an inten- 
tion to make the literal fulfilment of such a thing a condition 
precedent, it will be one; or they may think that the performance 
of some matter, apparently of essential importance and prima 
facie a condition precedent, is not really vital, and may be com- 
pensated for in damages, and if they sufficiently express such an 
intention, it will not be a condition precedent/’ 

“ And in the absence of such an express declaration, we think 
that we are to look to the whole contract, and applying the rule 
slated by Parke B. to be acknowledged / 7 see whether the particular 
stipulation goes to the root of the matter, so that a failure to 
perform it would tcndei the performance of the rest of the contract 
h} the plaintiff a thing diflercnt in substance from w r hat the 
defendant has stipulated for; or whether it merely partially affects 
it and ma\ be compensated for in damages. Accordingly, as it is 
one or the other, we think it must be taken to be 01 not to be 
intended to be a condition precedent /’ 18 

l'he agi cement sued on in the case where the principle was 
thus declared w T as an opera singer s engagement. The singer, who 
was plaintiff in the cause, was to sing in concerts as well as 
operas, and during a period o£ a year, beginning three months 
before the active duties of the engagement, he was not to sing 
out of the theatre in the I’nitcd Kingdom (in ’he opera season, 
or within lifts miles of London) without the defendant's permis- 
sion. He was also to be in London for rehearsals six days before 
rhe commencement of the engagement. This last term was not 
fulfilled, but n was held that, hawng regard to the whole scope 
of the agreement, it did not go to the root of the matter so as to 
justify the defendant m determining the engagement and refusing 
to employ the plaintiff. Matter of excuse was alleged by the plain- 
tiff for his failure to arrne at the time stipulated, but nothing 
turned upon this. On the other hand wrongful dismissal of an 
employee is a total lepudiation of the contract of service, and dis- 
charges him not onh from further service but from an under- 
taking restraining his right to cam on a similar business after the 
termination of the contract/* 

If, however, there be any presumption either wav in the modern 
view of such cases, it is that, in mercantile contracts at any rate, 
all express terms are material. “ Merchants are not in the habit of 
placing upon thcii contracts stipulations to which they do not 
attach some value and importance/ M In a case not mercantile, 
where the contract befoic the Court was held on its terms to be 
divisible, Lord Justice Mcllish said: — 

77 In Gram v, Ltgg (1854) <1 Ex, at 716 ; 23 L. J. Ex. 228 ; 96 R. R. 936 [applied by 

the C. A. in Htmtoon Co* v. holy no \ {incorporated) [1930] 1 Ch. 528 ; 99 L. J. Gh. 321]. 
74 Blackburn). Bittmt v. G> (1876) 1 Q.B. D. 183, 187, 188 ; Finch, Se! Ca. 742, 745. 

Gtwrai BiUpostingCo * v. Atkinson [1909] A. C. 118 ; 78 L. J, Ch. 77, 

40 Lord Cairns in Bourn v. Shand 1 1077 > 2 App. Ca. 455, 463. 
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M 1 quilt agree that as a general rule all agreements must be 
considered as entire. Generally speaking, the consideration for 
the performance of the whole and each pan of an agreement by 
one parts to it is the performance of the whole of it by the other, 
and if the Court is not m a position to compel the plaintiff, who 
conics for specific performance, to perform the whole of it on his 
part. the Court will not compel the defendant to perform his part 
or am jiart of the agreement. As a general rule, therefore, an 
agreement is enme. I tan also toncei\e tlui a Court of Equity 
might treat an agreement as enure even in cases wheie a court 
of law would say that the performance of one part is not a condition 
precedent to the performance of the other part, because the Court 
might see that those uiles as to conditions precedent, which to 
a certain extent aie technical, might not meet the real justice of 
the case But. on the othei hand, I do not find u laid down anv 
where that it is impossible for the patties so to frame an agreement 
t fiat there uuv Ik* a specific jxrfoiuunce of jiart. M 

1 he question to what extent, if at all, a partv is ImhukI to accept 
performance of less than all that was premised him is to !>e dis- 
tinguished fiom the cjuesuon, not to be puivued here, of the dut> 
mcunecl b\ one who does accept and m fact has vmic Ixrieht from 
a partial jx'rforniance It mav lx* the intention of a coiuiaa that 
the promise* of one pans shall be* conditional on the* actual \ kt ~ 
formance of the other s premise, so that nothing levs than complete 
performance shall found am claim to pas mem If such is realls 
the parties’ intention effect will lx* given to it ihe condition, 
if thev choose to nuke it, is good enough, and an uiqxrfect per- 
formance, fiom whatever cause lemaining nnjx*rfcct, affords no 
ground of action I he express terms ait* not fulfilled, and a term 
or new contract to pav what the benefit received is reasonably 
worth cannot be unreduced where the express terms exclude it. 1 * 
In its results, though not in its form, such a case resembles that 
of a reward offered by advertisement to the In si person who pio- 
cures ccitam information. A person who brings the information, 
but is not the first to bung it. evidentlv has no claim on the advei- 
user, whatcvci amount of double and expense he may have 
incurred, and although the delay may be due to uie\ liable 
accident. 0 

S DEFAUI T IN HFLS1 OR O I HER INS I \l MENTS OF 
DISCONTINUOUS PERFORMANCE 

Pecuharlv troublesome questions have arisen upon contracts 
for the sale of goods to be* delivered and paid foi by instalments. 

#l Wilkinson \ ( Irmenti (187a; I- R. 8 CM c)0, 110 111. 

** Wliere performance has brrn defrctivr by the plaintiff's own fault, the burden is on 
him to show a fresh contract to pay for what he has actually done : see Sumpter 
v Hrdgm [r«0B] 1 Q B 673 . 67 L. J Q. B 545, C. A 
M See Cutter v Parnell 11795) 67 R 320 , 3 R. K. 185, and notes thereto in 9 Sm, L. C, 
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h is not yet settled whether failure to deliver the first or any 
subsequent instalments is or is not picsumed, in the absence of 
any special indication of the parties' intention, to go to the whole 
of the consideration and entitle the bust i to refuse acceptance of 
anv further dchveiics. It seems 10 lx* admitted that failure on 
the buyer s ]iait to pa\ attending to the* tetms of the contract for 
the first or any panic ulai instalment as deliveied is not of itself 
a breach of the enttic conn act/* but such default or refusal may 
b\ the reason assigned foi it, 01 because of othei paiucular circum- 
stances, manifest an inteiuion to icpuchate the contiact as a whole, 
m which casc fc (lie v llei mav justlv lcfusc* m his nun to goon with 
i hr contract/' 

lu Hoart \ lit unit /’ a case dec ided on pleadings, the contract 
appeared 10 have bet n to sell alxmt 667 tons of iton of a specified 
kind, to be slnpjKtl in [unc, Jul\, \iigust awl Scptcnibci. in about 
equal [xiiuoiis each month 1 he action was bv the sellers foi 
non acceptance, and foi wi ought 1 lepudiauoii of the contract. The 
hovers pleaded, in effect, i li.it a June shipment of 51 tons only was 
offered b\ the plaintiffs, who wrie nevei leads and willing to 
delis ci a pi o| k*i |um shipment accoidittg to the contract, and 
that the defendants iluuiqxm leiused to icceive the ixirtion 
diippcd and it tide ml, and gave none ( that they would not icceive 
the tesidut 1 lu pi untiffs deimnied uid the j>leas wcie upheld, 
as showing that the plaitmiis had not been leads and willing to 
|x*iform the substance of then < out? act within the appointed time. 
In the judgments almost exclusive attention is paid to Lhe ques- 
tion whethei the* defendants weic hound to accept the first ship- 
ment; 111 onlv one of the in ts it stated m gtiuidl leims that the 
defendants wen at lihcitv to upuduu the contiact, but that 
derision cvidrntlv involves tins 

In Sim/ntm \ <,upfnn" the connau was to supplv al>out 6,000 
to H.ooo tons of coal, to Ik deliveied into the buyers waggons, 
in “equal monihlv quantities duimg the pcuod of twelve months 
it om tht‘ 1st of Julv next ’ Dm mg the fust month of the contract 
ihe buy cis, though piesscd hv the selleis to send waggons, took 
only 158 tons lhe selleis thcicujxm gave notice to the buyers 
that they cancelled the contract It was held that the breach did 
not justify rescission, and great doubt w.ts thrown upon Hoare v. 
Htnnte. 


\ 




i Start and Iran Cnniputi) \ Senior itUp q ^PP | ,a 4 439» 444 » 53 L. J. Q. B. 
407 . hrreth \ Bmr iiB/p I R M C 1* ■* r *8 4 j * J ^ * 9J- D , 

WWms v Brymhh (illfO 2 B & *d M2 R R 7B2. BnOk v. Burr (1874^ 
L. K q c J08 , a\ I | f’ P 141 T AIM I pn l-orci Blackburn, Masty btrel 
and Iron Cm \ .Sartor, Benson Co ' iBHp ‘I t)a At 44.2. 

11859) 5 H. & X ig , jq L. J I .% 71 

CHanncil B. 5 H & N at jq ,, . . . _ tarr 

Much of the language of the judgments would icilainK have been more appropriate 
if the action had been lor non-arrepunte <it ilie h«t shipment only. Cf. L. Q. R 
11, 981 ; and per Bowen T.. J in Afrrsn SmI and Iron Co v Naylor ,1884) 
at 671 ; and per Jeascl M.li tb at 658. 
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In Hatuk \ Mutltr** the comma was to deliver x„ooo tons of 
iron, “November 1879 or «qualh over November! December, 
and Jarman next at fid per ton extra/’ l he buver failed to take any 
of the iron in November, but ncai the end of the month offered to 
“ take deltven of all in Detcmbet and January ’ M On December 1 
the seller cancelled the conn ait and was held b\ the majonts of 
the Coun ol Vppeal to have turn em tiled to do so, even on the 
vupjK>sition that in tht ciuumsumrs the busci could and did elect 
to take delivers tn three portions in the three months named 
I think said Brainwell 1 J where no part of a contract lias 
been pcifoimul and oru parts »o it irfuses to ]x?rfonn the entirets 
to be performed bv him the othet pins has a tight to refuse am 
pan to lx v pci for turd In him I think it a nun sells 2,000 tons of 
non he ought not to Ik* bound to dehvei 1 ^ onlv, if it can be 

avoided * 

Meanwhile it had been held in l utth \ Hun that icfusal bv 
a buvei to piv toi a much delastd delicti* of the lust instalment 
uindci a mistaken 1 la tin to xt oil loss arising Itom anv futuit 
default 111 deli*tung the residue > did not entitle the seller to 
lcsctnd the cotitiact It was suggest id that in cases of this son 
whole the question is whet ha the nut part* is set hti bv the 
action of the other tht real uutui foi lonstduanon is whethn 
tht acts 01 conduit of the one do 01 do not amount to an intiina 
non of an intention to abandon and altogether to refuse peifoim 
anie of the conn ict 01 in other words tv nice an umnnon no 
longer to be !>oiind bv the contract ,l 

The later cast of the \fcrsr\ S trr 1 and lion tornjnm\ * where 
there was onlv 1 post]*>n< merit of pavmem in ]>e(uliai nreuxn 
stances undei enoncous advue icmlu 111s / t<(th \ Hun si> fai as 
it goes M \* 1 positive ttst thi rule ol lutth \ Bun is doubtless 
correct, that is a pirn who bv declaration m conduct evinces 
an intention no longei to hi hound In the lonnatt entitles tht 
othei to lescind and this wluthri he has 01 has nor apait from 
this committed a breach of the contrail going to the whole ol the 
consideration But it seems doubtful whethci t lie t< st will hold 
negative!* Can an intention to repudiate the contract lie notes 
sar\ as well as sufficient to constitute a total and mepaiablc 

*• if Pi 7 q> B Oiv O ,< I 1 U B 

* l S ff i Q 11 I>i \ t[ m t nnr third in l)<*rmi»c r ir t nr th ir I in Juiuun a< 
*uird hi thr hrari-notf 

11 " Q. D I)i\ fjfs Bafft4ail.1v I J to thr sanif fRn approving Hour* Rrtwte, and 
disapproving \tmfnon \ ( nppm, winch Bramwcll ( J rndravouml to distinguish 
on liw" ground that the < oniric* had in tint caw* l»rrn partly performed Brrrt I*.J 
disarmed dunking V im/wim \ ( nppui right a -id Hmrt \ kmm t wrong „ «p hi* 

dissenting judgnu nt m RjmUr v Sola 187 <#; 4 ( P Dn JS9 48 f J C P 491 
•> 11874} U'iCP 108 , nU CP<H 

*• Lord Coleridge C J at Ji{ , Keating and Drnrrun JJ (incurred in afliimjng this 
principle 

fi 1884; 9 App Ca 4J4 , 53 1 | Q B *97 l he House of Ifftrdu srrms 10 bif 

thought cntitum of H&art \ Renme not relevant 
*• See per lajrtl SeUwne 9 App Ca at 4 58 and per Lord Blackburn at 442*3 
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breach? Can there not be, without any such intent, a failure in a 
vital part of the performance which destroys the benefit of the 
contract as a whole? Must it not depend on the nature of the con- 
tract and the order and apparent connection of its terms? All that 
the authorities require of us is not to presume delay in payment, 
as distinguished from delivery, to be in itself a total breach. In other 
words, non-payment will not as a rule justify refusal to perform 
on the other side, unless there be something more in the circum- 
stances bv which it is shown to amount to repudiation, as in 
Withers v. Reynolds " where there was a deliberate and wilful 
refusal to pay for the successi\e delis cries according to the terms of 
the contract. 

[In Mafile Hock Co., Ltd , v. Universal furniture cr Co., Ltd." 
rag flock had been sold b> A. to B., deliverv to be by instalments. 
Several instalments were delivered and accepted. Then three 
moie were deli\cred and found to be defecthe in quality. B. 
contended that this amounted to a repudiation bv A. of the con- 
tact, wiiliin the Sale of Goods Act, 1893, s. 31 (2) (p. 213V which 
entitled B. to icfuse to accept further deliveries. The Court of 
\ppeal held that it was not such a repudiation, and that B/s refusal 
was a Ineach of the contract. Although the decision was on the 
intetpietation of the Act, the Court freely a\ailed themselves of 
some of the ditta cited above. The\ were of opinion that the true 
cruel 1011 ol what constitutes repudiation is. in general, not the 
objective mental state of the defaulting parts, but the objective 
test at the relation in fact of the default to the whole purpose of 
the corn 1 act.” They deduced from the authorities that the prin- 
ciples to be applied die, ‘ fust, the ratio quamitativclv which the 
breach beais to the contract as a whole, and. secondly, the degree 
of probabilitv or improbability that such a breach will be 
repeated/’ 1 ] 

In 1885 the Supicme Court of the Tinted States 2 had to deal 
with a case verv like Hoare v. Rennie. The contract was for 5,000 
rons of iron rails to be shipped from Europe “ at the rate of about 
1,000 tons per month, beginning February, 1880: but the whole 
contract to be shipped before August 1. 1880.” The action was 
for non-acceptance. A few passages fiom the judgment of the 
Court will best show the view taken by them. 

“In the conti acts of merchants, time is of the essence.' The 

07 (183O 12 B. & Ad 88 a ; 36 R R. 782 ; Finch, Sel. Ga. (and ed.) 71a. 

**[[19341 1 K. B . 148 ; 103 L. J. K. B. 513.] 

11 [At ifjG.] 

1 (At 157. This principle was applied bv analogy to a quite different type of contract, 
m Combagnis Prwura, &t. v. Campania Arrendetaria, <&e. [1939] a K. B. 117; io8 f 
L J KB. 613.I 

1 N&nn&ton v. Wright { 1885) 11 5 U. 8. 189. [See, too, WiUiston, Contracts, §§ 866 — 867, 
and Restatement of Contracts, § 275.] 

• This had already been laid down in England : Jtruter v. Sola (1B79) 4 C. P- Div. ajo, 
see per Cotton UJ, at 249 j 48 L.J. C. P. 49a. Cp. Brown v. Guarantee Trust £9. 
128 U. S. 403, 414. 
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time of shipment is the usual and convenient means of fixing the 
probable time of arrival, with a view of providing funds to pay for 
the goods, or of fulfilling contracts with third persons . . . 

" The contract sued on is a single contract for the sale and 
purchase of 5,000 tons of iron rails, shipped from a European port 
or ports for Philadelphia. The subsidiary provisions as to shipping 
in different months, and as to pa>inetu for each shipment upon 
its delivery, do not split up the contract into as many contracts 
as there shall be shipments or deliv cries ot so manv distinct quant i 
ties of iron . . . 

M The seller is hound to deliver the quantity stipulated and has 
no right either to comjicl the bmci to accept a less quantity or 
to requiie him to select pan out ol a greater quantity and when 
the goods are to Ik* shipped in cenain projections monthly the 
seller's failuic to ship the requited qu.uuitv in the fust month 
gives the huvei the same right to rescind the whole contract that 
he would have had if it had been agiccd that all the goods should 
have been delivered at once. 

" The plaintiff, instead of shipjung about 1,000 tons in Feb- 
ruary and about i,oontonsin March, as stipulated in the contract. 
shipjKtl oniv 400 tons in Februarv, and KK;, tons in Match. His 
failure to fulfil the contract on Ins j>an in respeci to these hrst 
two instalments justified the defendants in rescinding the wlrole 
contract, provided thev distinctlv and scMsonablv asserted the light 
of rescission." 

'Fhc Court went on to review the* English cases, which did not 
in their opinion establish anv rule inconsistent with the decision 
arrived at in the case at bar. All will agree with them that " a 
diversity in the law as admmisteied on the two sides of the Yitaniu 
concerning the interpretation and effect of commercial contracts 
of this kind, is greatlv to be deprecated." 1 And although the dr 
cision is not authoritative in this couiurs, we ltiav cvj>cct that an 
opinion of such weight, and so caiefullv and crUicallv expressed, 
will receive full consideration whenever the jxiiiu is again before 
the Court of Appeal or the House of Lords, It is a notable addition 
of force to the modern tendency to eschew stiff and artific ial canons 
of construction, and to hold parties who have made deliberate 
promises to the full and plain meaning of their terms/ 

The Sale of Goods Act. 181)3 (56 and 57 Viet. t. 71), has now 
declared as follows: — 

Sect. 10. — (1) Unless a different intention appears by the con- 
tract, stipulations as to time of payment are not deemed to be of 
*he essence of a contract of sale. Whether any other stipulation 
4 1 15 U. S. at 206. 

4 [Professor Wtlliaton, Contract* (ed. 1936), $ 866, nates that the American cases, in 
general, establish the view that the true test is the materiality of the breach, and 
he regards later English decisions, especially the MapU Flock Co . case <p. an), as 
leading our taw back in the same direction, after a regrettable deviation in some 
of the earlier caws to a more artificial test (§ 865).] 



DUTIES UNDER CONTRACT 31 $ 

as to time is of the essence of the contract or not depends on the 
terms of the contract. 

Sect. 31. — (i) Unless otherwise agreed, the buyer of goods is not 
bound to accept delivery thereof by instalments. 

(s) Where there is a contract for the sale of goods to be delivered 
by stated instalments, which arc to be separately paid for, and the 
seller makes defective deliveries in respect of one or more instal- 
ments, it is a question in each case depending on the terms of the 
contract and the circumstances of the case, whether the breach 
of contract is a repudiation of the whole contract or whether it is 
a severable breach giving rise to a claim for compensation but not 
to a right to treat the whole contract as repudiated. 

The apparent intention and effect of these enactments is to put 
on record the existing state of the authorities without deciding 
any question that still remains fairly open. What is said as to 
lepudiation is obviously derived from Frceth \. Burr (p. 210), but 
does not seem to amount to a legislative approval ol everything 
that was slid in that case: for the ‘Xct does not say “shows an 
intention to lcpudiatc/* hut “is a repudiation/’ Indeed, the 
opinion that the ical question is not of intention but of result 
seems to be lathei strengthened than otherwise by this language.* 

In the foregoing discussion we have once or tw f icc come very near 
the pioblems incidental to the interpretation of conditions and 
exceptions expressed or implied in contracts: an exception to the 
duty of performance in case of some future contingent event is, 
wc need hardly say, in the natuie of a condition subsequent. The 
disturbance of business by unfoiescen restraints and hindrances in 
the couise of the War, 1914 — 1918, and the present war has not 
only magnified the practical imj>ortancc of such problems but led 
the Courts to a gcnciai ieview r of the doctrine and considerable 
extension o( the governing principles, as we shall see in the 
following chapter. 


4. REPUDIATION** 

The test laid down for one class of cases by the Sale of Gopds 
Act, 189$, as we have just seen, is an application of the wider 
principle that a conti act may be broken or discharged by repudia- 
tion, that is, by conduct manifestly repugnant to the due fulfilment 
of the terms. The good faith of agreements requires that, so long 
as anything remains to be done, each party should do w r hat is 
icasonably necessary for carrying out the intention and should not 
do anything to hinder completion. 4 * * 7 There are three definite w'ays 
in which a party to a contract mav violate this obligation, namely 

• rSee Maple Flock Co., Ltd. v. Universal Furniture, fife., Lid., p. an.] 

• a [The ambiguity of this term was noticed by the H. L. in Herman v. Darwins, Ltd 
[1942] A. C. 356, 371, 378, 398.] 

T See Harrison v. Walker [1919] 2 K. B. 453 ; 89 L. J. K. B. 105, where a rather 
adventurous attempt to enforce this duty in unusual circumstances failed. 
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b) an express t dr usd to perform his part, even if the performance 
is not yet due; by disabling himself from performance; and bv pre- 
venting the other party from pcifonning what is due from him. 

RLMSAl. (AMK.IPArORV BREACH) 

It is now well settled that if a promisor under a contract, even 
before the time for performance has arrived, declares his intention 
of not {lerfomiing it, the promisee may tteat this as an immediate 
breach of contract if he thinks lit, and biing lus action acumlingly/ 
The teason for the tule mav be put in various wavs, but the teallv 
decisive ground is convenience, I'he alternative doc nine which 
appeared tenable till the middle of the nineteenth ceniuiv was 
that the promisee’s onlv election is to rescind the conn act, thcrebv 
tenounting am claim foi damages, tu to ignote the ietus.il and 
await the rune foi perfot manic, tfieiebv lemaiuiug bound to show 
himself leads and willing to pet foi tu at that time though ht knows 
the promt so i will not be* 1 he refus.il whith under ihe modem 
rule mav be tiratcd as a present bleach must, ol couise. be total, 
and the promisee's c lroit e whethn to neat the tonttac l as irx mried 
hv consent iwhich might sometimes though seldom be foi his 
advamagi oi pit need as loi a bieach must be ileai and final,* 
^ Moreover, die piomiset must gut evidence ol his election to 
treat the tnnuatr as rescinded with all leavmahle despau fi **] 
■Vppaientb the mh wa> unwelcome to some of the juelg* s and its 
geneialuv was ifhimed <mp when, ne.ulv twiur ve.us.dtet the 
leading dc omom ) ’ was hi h! ipplu ihle tn the < outiac t to mans. 


PROMISOR t)ls\IUI\C IIIMM 1 ! 

When* in* piomisoi disable s hmist If In his own default hom 
performing bis ])ionuse f not mils is he not e\c uvt d (toi wlm h indeed 
auihoutv would be superfluous' but lus conduct is equivalent to a 
breach of the contract, although the rune foi jieiloimame mav not 
have aimed, and i ven though in contingent c nc umstaiues it mav 
again become jios^ible n» [H/rfonn it’ so vtvs an old autlioi 1 1 \ d* 

* HothsUr v D< la Tata 185 j 2 E. & B 07 8 , 2/ I, J O B 4 33 ; 93 R. K 74? ; 
[approval m Marttn >. Stout (1925) A G. 339. 3G4J followed in America, Romm 
v Horn (iqooi 178 C S. i. (In VSithsion, Contra* u, $$ 130O 1315, the teamed 
author investigate* the huiorv of thr ndr and ttrongh 1 rifn i/rs both HothsUr \. Dt la 
Tour and Roehm Horil. Me admits howrvrr f that thr law 1* irtllrd in England 
tn th<- srnsr stated in thr trxi abovr ; that it ha* Iwrn adopted in l«tnada and in 
thr Cnitrd Statrs, rwrpl m Ma*sachu*cm and a lew othrr Mate* , and dial thr 
Rrotatrrnrnt of Gontracts. § 318, recognizes it, *ubjr< t tu established tpialikations] 

• Johns torn v. Milling 1886^ 16 Q. B. I). 460 , 35 L. J. Ci B. i(>7 ; [Guy-Pelt Fostrr 
{1930] a Ch. 169 ; 99 L. J. Ch. ^20.} 

*• fBrnur* v. Firming [1925] Gh. 264 ; 94 I.. J. Gh. 273 J 

11 FroJt v. Kmghi u®7®) b- K- 7 Ex. 1 1 1 ; 41 L. J- R** 7 9, rrvroting thr judgment below. 
** 1 Ro. Ab. 448, B, citing 21 E. IV. 54, pi. 26 : “ If you arc bound to enfeoff aw of 
the manor of O. before such a feast, and you make a feoffment of that manor U> 
another before the feast, you have forfeited the bond notwithstanding that you 
have the land hack before the feast, having once disabled yourself from making the 
said fcof&ncot/' per Choke J. This really involves the principle of Hochsttr v. DoU 
Tsar. [See the criticism of Choke J/a dictum in Wiiliston, Contracts, §§ 1308—1310.] 
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In a modern case, 1 * Z. promised A., his future wife, in con- 
sideration of marriage, to leave her Whiteacre for life. Some time 
after the marriage Z. conveyed Whiteacre to Q. Held, a breach of 
contract imniediateh actionable. 

It is ob\ious that if a man has the choice of performing his 
promise in more ways than one, and b\ his own fault is debarred 
from one of them, he remains bound to the other. Moreover there 
is no general rule that he is discharged if one alternative is 
excluded without his fault: in such a case the Court has to decide 
what the parties intended, and it is an open question of construc- 
tion . 14 But if the same thing should happen In the promisee’s 
fault, it would seem that the promisor would be discharged. 


PRIVIMION liV PROMISEE 

Where a promisor is prevented from performing his contract or 
am part of it by the default or refusal of the promisee, the per- 
formance is to that extent excused; and moreover default or refusal 
is a cause of action on which the piomisor ma\ leaner anv loss 
he has incurred theiebv. 1 '’ or he mas rescind the contract and 
lecover back anv monev he lias ahead* paid under it . 16 Default 
may consist eithci in arrive interruption or interference on the 
part of the promisee , 1 m in i he mere omission ot something with* 
out which the piomisor cannot jktIoiiii his part ot the contract . 11 

The principle, m itself well settled, is illustrated by se\eral 
modern cases Whcie the fa time of a building contractor to com- 
plete the woiks b\ the dav specified is caused b\ the failure of the 
other panics and their architect to supplv plans and set out the 
lands necessary to enable* him to commence the works. “ the rule 
of law applies which exonerates one of the two conn acting parties 
from the performance of a coutraci when the performance of it is 
prevented and icncleied impossible bv the wion&ful act of the 
other contuuing pam," 1 * and the other pairs cannot take advan- 
tage of a piowsion in the contract making it detcimmable at their 
option m the event of the contractor failing in the due perform- 

1 v. Synge [1814! 1 Q,- B. 466 ; 63 L. J. Q. B. 202, C. A., purporting to follow 

/ rost Knight ; the r .11 her duett authority sircms to have been overlooked. 

* '-re Barkitorih Faun g (185, 4 Drew. 1, 24 , 26 L. J. Ch. 153 ; 113 R. R. 297. 

1 Vs in the familiar ca*r of an action for non-acccptantr of goods, for not furnishing 
a cargo, &r. ; so with .1 special contract, eg.. Roberts v. Bury Commissioners (1869) 
I-* R. 4 Cl. P. 751,, in IX. Cili. 1 C. P. 310 ; 39 L. J. G. P. 129. [Sec, too, Southern 
Foundries (iqr6), Ltd v. Shirlaw (1940! A. C. 701 ; 109 L. J. K. B. 461 ; Thomas 
v. Hammersmith B. (J. [1938] 3 All K. R. 203, 208 ; Creenhalgh v. Mallard [1943] 2 All 
E. R. 234, .Another example is where A. extinguishes the possibility of S.’s per- 
formance of his contract of employment with A , by transferring the business in which 
B. is employed to C. ; Collier v. Sunday Referee Publishing Co ., Ltd. [1940] 2 K. B. 657 ; 
100 L.J. K. B, 974.] 

l * Gibs v. Edwards (1797) 7 T. R. 181 ; 4 R. R. 414- 17 * Ro. Ab. 453, N. 

Where a condition can be performed only in the obligee's presence, his absence is 
an excuse : 1 Ro. Ab. 457, U. A covenant to make within a year such assurance 
as the covenantee's counsel shall devise is discharged if the covenantee does not 
tender an assurance within the year, ii. 446, pi. 12. 

1$ Roberts v. Bury Commissioners (1809) L. R. 5 C. P. 310, 329. 
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ance of any part of his undertaking,* ' So where it is a term ol 
the contract that the contractor shall pay penalties for any delay in 
the fulfilment of it, no penalty becomes due in respect of any 
delay caused b\ the icfusal 01 interference of the other party. 1 * 
Where a machine is ordered for doing certain work on the buyer's 
land, ou the terms that it is to l>e accepted only if it answers a 
certain test; their, if the buver fails to provide a ht plate and 
occasion for Irving the machine, and so deals with it as to present 
a fait test fn>m being applied according to the contract, he is 
bound to accept and pay for the machine.” 

lit Raymond s. Minton” it svas pleaded to an action of tosenam 
against a master for not teaching his apprentice that at the time 
of the alleged breach the apprentice would not lx- taught, and bv 
his own wilful atts pi even led the master ftotn loathing him. This 
was held a good plea, foi "it is evident that the mustn cannot 
be liable for not teaching tile apptentice if the apprentice will 
not be taught," An earliet and i ornery* tasr is Flint v. Tapp'' 
referred to bv the rejumeis There a master undeitook to teach 
an apprentice several tratlev, ii was held that on his giving up one* 
of them, and thus disabling huny-lf iiom lomplett |xifoi manic* 
of his own patt of the contract, the uppiemuc was no longci txvund 
to sen c him in am. " If the masm is not readv to teach in the 
very trade which he has stipulated [pinmiyd} to teach, the appien 
lice is not hound to sene ." 

jin all these cays, the prevention bv the pimniscr constituted a 
breach of contract. But when* the piomiscc doc*s ot omits to do 
somc'thing which, as between the piomivn and himself, he is free* 
to do oi not to do. he commits no breach of contract, and thcrc- 
fote cannot Ik* held liable for prevention. Tims, a house-agent 
who is promised a commission on the express condition that he 
brings about a sale has no cauy* of action against his principal if 
the latter disposes of the property himself or through otlin 
channels, for that event ualitv is a business tisk which a house- 
agent must take”) 

See pat(r a '» tor notr 

*• Halm* v. Guppy s j M. & \\ . , 4<i K H, , H uottl \ (hi Hfindftw (ittbj) 

13 C. B. N. S 149. vl-,l c. K U1 

Muckav v. Dtei «i88i/ in II. 1 . St .) b App. Cd wji . 

** fiR66) L. R. 1 Rx. J44 ; 33 I- J. Kx, 151 St* if a pawnbroker .ippmitur u a 
habitual thief : Ltarord \ /)r«w* [iffyi] 1 Q H 441 ; ho K. J <2 11 *7 * 

11 1 1851 1 6 Kx 434, , jo I- J. Kx J41 < Hb R. R, iur tbit loo there is good 

authority much earlier: .see per Choke I jj tsl IV. vi* 

11 I luxm t Eastbaumt 1 , Ltd. \ Cmf#r Jipii) A. C. roft, 1 ill. 141, 14H 1411; no 

L. J. K. B. 131 ; Dm n \ Gm$t Troli0pf & Wit | K43I 1 AH K R v»i . Jams v. lait* 

[■Wil K. B. 73.] 
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CONDITIONS , 1 AND HEREIN OF FRUSTRATION 

( OXDI riONAL PROMISLS 

A promise i.s called unconditional when the promisor binds him- 
sell to performance in any event; conditional when performance 
is to be due only if some state of facts not within the promisor’s 
knowledge now exists, or is to be demandable or not according to 
some uncertain event in the future. A condition may be annexed 
to the promise either by its express terms, or by a tacit common 
understanding of the parties. 

A familiar example of conditional promise is the insurer's 
iukIh taking in a ( out 1 act of marine, fire or accident insurance. 
F\erv guaranty of whatever kind is likewise a conditional promise. 
Reciprocal promises mas both be conditional, as in the common 
case of .1 wager, which is an agreement complete in form though 
for le.isons ol substance not enforceable. 

Some very learned writers include in the class of conditional 
pi onuses those which arc to be j>erformcd only after the lapse 
of a certain time. But this does not appear to be correct; for, in 
the world of space and time in which we live, the lapse of time is 
not contingent but certain. Thus the insurer’s promise in a con- 
tract of lite insurance is not conditional, since human life must 
come to an end sooner or later; this is noL the less so because there 
may be conditional incidents, such as the addition of bonuses to 
the original sum insured in a mutual society. On the other side 
no one would call the promise of a lessee for lives, or a term deter- 
minable on lives, conditional, though the number of times rent 
will be due depends on the uncertain length of the lives named. 
The fact that the extent of a promisor’s obligation can be deter- 
mined onlv by future events does not make the obligation itself 
conditional. \Vc mav add that, if lapse of time were of itself a 
condition, the acceptor of a bill of exchange at six or three months 
would be a promisor on condition; but to call him so would contra- 
dict the settled elementary definition of a negotiable instrument 
as an unconditional order in writing. 

On the other hand the conception of conditional acts in the law 
was formerly limited in the usage of learned authors to those which 
depend on a future contingent event assigned by the will of the 

1 As to the various and formerly not always well defined senses in which the words 
“ condition ” and “ warranty ” have been used in our books, see a profitable note 
in the Appendix to Chalmers on the Sale of Goods. 
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parties* 3 This restriction is incompatible with the language and 
doctrine of our modern authorities, and is not acceptable on its 
merits. " Any present fact which is unknown to riser parties is 
just as uncertain for the purposes of making an arrangement at 
this moment as any future fact/** 

The difference between a condition and an ordinary term of an 
agreement must be carefully borne in mind. Non jx-rfonuance of 
a temi gives a right of action for the breach; failure of a condition 
acts as a release of the corresponding duty.* 


conditions pkicmwyt and scbscch i vr 

In the case of a conditional promise projxilv so called, namely 
where the promisor s obligation becomes effective only if some 
state of facts exists or it and wiiert some further event hapjxms. 
his agreement is said to be subject to a condition precedent, I heir 
is another very imjximnt class of piomi.scs in which the promisors 
duty is perfect in its inception, but later events, according to 
express or unexpressed terms of the agreement , mav dispense him 
from performance wholly or in fart. In such cases the agreement 
is said to be subject to a condition subsequent. 

Events interfering with the performance of a promise mav or 
may not operate as conditions subsequent according to the inter: 
tion of the parties and the nature of the case. I he simplest case 
occurs where the parties have both contemplated and specified, 
such events; less simple, but still in the region of ascertainable fact, 
is that where they contemplated them and had a common under- 
standing but did not express it in words (a known trade custom, 
for example, being assumed to be applicable); more serious diffi- 
culties arise where the parties had no such event in their mind 
at all, and the Court has to decide what they would, as reasonable 
men, have agreed upon or understood if they had contemplated 
that which in fact has happened. Questions under the last head, 
as interesting as they are hard, have become prominent in our 
time. 

Perhaps the best example in form of a condition subsequent 
is to be found in a bond, an instrument under seal applied to 
many kinds of contracts in the Middle Ages. 4 but now in use only 
for securing payment of official dues and the like. The obligor; 
as the promisor is called, declares himself bound to pay a sum of 
money; hut by the terms of the condition following, his obligation 
is to be void if he fays a less sum (usually half of the first-named 

* *' Ufif condition art le cat cTun £v6netnent tutor et incertain, qui prut ar river on 

nc pa* arrivrr, duquel on fait d£pmdrr I’obligation ” : Pothier, Obi. $ 199. Similarly, 

Ssvtgny, Syst. 3. iai. 

* Holmes, The Common Law, 304 ; cp. 329. 

4 See per Bramwrll B. Jackson v. Union M. /. Co, { 1874), L« R, 10 C. P. at 143. 

1 Accordingly the duo to the medieval doctrine and practice of contracts are mostly 

to be found under the title of Condition in the old Abridgments. 
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or penal sum) at a certain date, or, as the case may be, performs a 
specified act 01 a continuing series of duties. A bond might well 
enough, in poini of foim, he conditioned on the happening of 
something independent of the obligors action; but this does not 
occur in practice Heie the oniv real object is the performance or 
satisfaction of the condition 1 he equitable intei pretauon of the 
|>enaltv will be mentioned in anothei place 

I’AkllAI c o\di 1 ion s 

PaiiKulai turns ol an agicunent nid) be conditional, or there 
mj) be alternative piomiscs accoidmg to different possible e\cnts. 
Funis of this kind aic often expiessed bv wa\ of exception from 
the general effect of the pi mupal undertaking, this does noi affect 
then substantial eharaciu V paitv s piomisc is conditional as 
a whole onh when 11 does not oblige him ro am immediate duty 
whaiuo mile ss 01 until some condition is satisfied 

FXPR1SS AND IMPLIED 

Conditions aic uihu express or implied 1 he cftect of express 
conditions has to be duel mined b> the ordinal v lules of construc- 
tion 01 bv special rules belonging to the learning of particular 
classes ol contracts 1 he existence and effect of implied conditions 
depend on the nature of the contract and the Court s estimate of 
what provision the panics would ha\e made as icasonable men‘ 
if the) had contemplated e\ents that in fact were beyond their 
foresight Rules aimed at in this was go tar bevond the legulai 
piocess ol judicial constitution, and aic* pi evented f 10111 being 
]X>si tiv c lules of law onh bv the icservation that tliev aie ahvajs 
m aid of the piesumed intention of the paities, and theie is no 
place for them where the actual intention can be ascenained. 
Some judicial statements have c\en said that the Couit must 
find an actual though unexpressed intention that the agreement 
should not be applicable to the new state of facts on which the 
question anscs But anv such view is smelv too nanovv foi doing 
justice in unforeseen emergencies, and would lead in practice 
10 something veiy like a new class ol legal fictions. The sound 
doctrine, it is submitted, is that which Lord Russell of Killowen, 
being then a judge of first instance, expressed as follows in the 
Badtsche Co r s case 1 he doc nine ol dissolution of a contract 
by the frustration of its commercial object lests on an implication 
arising from the presumed common intention of the parties If the 
supervening events or circumstances arc such that it is impossible 
to hold that reasonable men could hav e contemplated that event 
or those circumstances and yet have entered into the bargain 

* Dahl \ Wilson (1881) 6 App C a 38, 59, per Lord Watson. 

" fiqai] 2 Ch. 331, 379 
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expressed in ihe document, a term should be implied dissolving 
the contract upon the happening of the event or tircuimunces. The 
dissolution lies not in the choice of one or other of the parties, but 
results automatically from a term of the con u act. The term to be 
implied must not be inconsistent with any express term of the 
contract. These general statements are, 1 conceive, justified by the 
language used, and the views expressed bv laird Sumner in Bank 
Lint v. Capel & to..' and bv the lairds Ireforc whom was atgued 
the Tamplm rave.“* 

Also Lord Watson said mote dun lull a centutv ago. though 
with reference at the time onlv to a special class of ton tracts, 
“ there may be manv possibilities within the contempladon of the 
contract . . . which vvete not uciuallv present to the minds of 
the parties at the time of making it, and. when one oi other of 
those possibilities Incomes a fact, the meaning of the contiuu must 
be taken to be. not what the {Mines did intend (fot thev had 
neither thought not intention regarding ti ). hut that wluth the 
(Kilties, as fait and reasonable men. would piesumahlv have agreed 
upon if, having such possihiliiv in view*, they had made express 
provision as to theii several lights and liabilities in the* event 
of its occuriente 

Lord Bowen s statement as to the naum of implied wat ramie* 
or covenants, made by him as a meinhci ol the Camit of Ap|x k al 
before the recent extensions of the dot trine, will l>e lound no less 
applicable to conditions. 1 he implication, lit' savs. is founded on 
the presumed intention of the pit ties, and the object aimed at is 
" to give such business cfficac v to die n ansae turn as must have Iktii 
intended at all events In Ixuh jumrs who ate business men; not 
to impose on one side all the priilsof the u ansae non, or to emanci- 
pate one side from all the chances of failiuc, but to make each 
party promise in law as tntuh. at all events, as it must have been 
in the contemplation of t>orh (Mines that lie should be ic*s|xmsible 
for in respect of those jx'iils or chances." 1 ' 

i xpri xs c (Aim i ions 

No sjxriul woids are necessarv to create an express condition. 
In contracts of sale a term expressed to lie a warranty may still 
operate as a condition; 11 m such cases there are the distinct alterna- 
tive courses of maintaining the contract and ttiymg on the 
warrants m insisting on the condition and disowning the contract. 
Mote general Is. it mav be a question whether a descriptive state- 
ment is a mere representation or a substantive part of the contract, 

* 110*91 A C. 43V 

• 1*9**) 2 A. C > 

*• Daht v. A'elson (1881) 6 App. Ca. at 59 ; similarly Bailhachr J. LonypUnr Cvmmmud 

A/wtrsou v. Pmor 1 19210] 1 K. B. 868, W7Q ; 89 L J. K. B. 849. 

11 Tht Moorcock t 18H9) 14 I*. Div, 64, 60 ; 48 JL J. P. 73. 

« P. 4 a# 
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and, if it be a substantive part, whether it amounts to a condition; 
such points are for the Court to decide as matter of construction 
with the aid of the circumstances found as a matter of fact. 

Thus in a charter-party where it was agreed that the plaintiff’s 
ship, " now in the port o£ Amsterdam/’ should go to an English 
port and load a cargo of coals to be provided by the defendant, 
it was held that the situation of the ship was not mere matter of 
description, but an essential term or condition of the agreement. 
The Coiitt considers not only the language of the instrument, but 
the circumstances under which, and the purposes for which it 
was made. So far the leading case of Behn \ . Burncs s" 

Further, a statement about ilic subjcct-mattei of an agreement 
made in the course of the preliminary negotiation by the partv 
with whose knowledge it is or ought to be may amount to a condi- 
tion if such appears to be the intention of the parties, though the 
agreement itself does not embody it as pari of the description; 
and this effect will not be excluded, as matter of law, by the 
inclusion in the agreement as concluded of a wairaniy of more 
01 less similar content. In this class the most stiiking example 
is Bannciman \. White." I he case a;ose on the sale of a year’s 
growth of hops by the grower to hop merchants. It was known 
that many breweis would not buy hops that had been treated with 
sulphui. When samples were produced the buyers' representative 
asked il any sulphui had been used that year, which was denied; 
and according to the findings of the jury as accepted by the Court 
he added that he would not eyen ask the price il any' sulphur had 
been used. The price being agreed on, the seller gave an express 
guarantee “against any loss . . . thiough the mode of treatment 
on the poles or curing." It turned out that sulphur had been 
experimentally applied to a small part of the crop (5 acres out 
of 300). The seller had honestly forgotten this, in the view of the 
jury, who expressly negatived wilful misrcpiescntation. The 
buyers received flic hops, but on discovering that some part was 
sulphured, and the whole mixed together, refused to accept them. 
The Court held that there was only one question of substance, 
namely, what the parties intended; “ the intention of the parties 
governs in the making and the construction of all contracts"; and 
on the facts as found the intention appeared to be " that the con- 
tract should be null if sulphur had been used," and accordingly 
the buyer was entitled to repudiate the agreement. In the par- 
ticular case the result may be thought hard on the seller, for his 
express warranty was to all appearance meant to provide for just 
such an accident as happened. Hut this only makes the example 
more instructive. 

11 (1863) Ex. Ch. 3 B. & S. 751 ; 124 R. R. 794 i 3« C J. Q. B. 204, reversing the 
judgment in Q,. B. 

14 (1861) 10 C. B. N. S, 844 ; 128 R. R. 953, decided by a very strong Court. 
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promises primary rich r 

Wc have to remember here that a promisee's first and para- 
mount claim is to fulfilment of the contract according to its 
terms as teasonablv undei stood; this is best exemplified in a 
buvcr's ught to have mctchantable goods answering the descrip- 
tion in the contract, but the punciple is not conhned to the 
conn act of sale In the case o( sale it makes no difference that a 
defect tendering the goods umncic turntable evists m a simple bv 
which the\ were sold, if that defect is not disc on entitle l>**the usual 
and appropriate inspection. 1 * neiihei is the gcneial dues cut down 
bv an c\piess wauaim of less extent** oi bv a irfusal to give anv 
wanam\ at all 1 It nu\ Ik* howevei that the description ol the 
thing oi performance contiacted foi is not all in one piece (as 
where ihete is a ptevums dcclaiaiioii *) oi v> iai as the words ol 
description go is scteiahle, * and in these* cases the satisfaction 
of it in all jtoims is almost nrcesvinlv s|>oken ol as a condition 

Horn this |*mit of \ iew \u iua\ tonsidti u not \ ci \ uuutuI 
whethu an essential m[uncmenr is hud down as i pultmnitiv 
condition oi t ml melted m die agueim in as a reim rlu mil tmi the 
ctmsideiatmn d such mpmcim nts n, tin light ol pai imount 
gcneial irueunon makes the n insition hom <vpies S to implied 
conditions i asm 


IViPI II |) ( o\ni l lO\N 

Fomin Iv mu ( nuns were avtist m going h< v<md dp sme* 
lcrtei of msrnuni nts and would onh m < \ti< iih t ises nnph tennis 
that unc not expressed or at lc *i-t mi|M»ii<d In some gennalh 
understood custom I hus it was decided in dial a leasehold 

tenant's obligation to j>av rent is not affected In die destitution 
of a building demised, or othei inevitable accident interrupting 
his occupation, nor even in the cxrieme case* of eviction bv public 
enemies It was said that hujki vetting disability without the 
partv\ fault will excuse him if t he dutv oi chaige is c tea ted bv 
law and there is no remedv over but when the pans bv his own 
contract creates i dutv or chaige u|>on lumsell he is Itound to 
make it good, if he mas. notwithstanding anv amdent bv inevil 
able neccssitv, because he might have provided against it bv hts 
contract/'** 

11 Drummond \ l j n 1887 12 Ypp (a 284 ,l> I J (j H ^b), (p Utilimli 

\ Hukwn (1872 L R 7 C P 4 r lfl , 41 1 J (, V jjS wmth wtnrd a peculiar 
< asr *1 ihe timr, hut now fall* quite naturally into iti pla<r urwlrr thr principles 
rmuolidatrcl ut * 1 ", of ilw* S«ile of G<*rfh Art, liiqj 
Bannerman \ WhtU p 221 

17 Wallis v Pratt JiqiiJ V C 104 , 80 1 J K B 1058, adopting 1 In# her Moulton 
LJ si (Indenting judgment brlmv (iqro] 2KB iooj, 1011 
11 Bmntntum \ White, p 221 
19 Btkn \ Burrms . p 221 

11 Parodist* v Jane, Vleyn, 26 Reservation of rent ci rates the same duty that an 
express covenant by the lesser (alarm in this case) would t * b Neither the date 
of die drr »mn nor thr reporter 1 ! standing {see Wallace on thr Reporters) can be 
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This rule appears to be peculiar to the common law. In the 
Roman law® 1 and in the law of Scotland,” and presumably in all 
systems where Roman doctrine prevails, it is otherwise; and if 
may be doubtful what an English Court would hold at this day if 
the question were open."’ But it is concluded here by authority, 
and modern decisions add (which is only a logical consequence) 
that it does not matter whether the lessor is insured or not,** this 
being merely collateral to the contract between landlord and 
tenant. 

The medieval canons of strict tonsuuction were perhaps not 
irrational in their time; there was much to be said for them so 
long as the suj>crior courts were mostly concerned with solemn and 
formal instruments. But they became inconvenient when the 
Ring’s judges took over the common affairs ot mankind from 
the decaying local and customary jurisdictions; and a series of 
exceptions was introduced which have grown at an increasing rate 
since the* middle ol the nineteenth century. and now, since the 
notable examples added by cases arising out of the war of 1914, 
can be lcgardcd as branches of a comprehensive principle. That 
principle ma\ be broadly stated, without am pretence to exact 
verbal accuracy 10 the following effect. Wlieie the fulfilment 
of a contract arcoiding to the parties’ true meaning and intent 
demands mu only their action in conformity with the terms, but 
the nt cut rente ol events in the normal order contemplated, or the 
existence or continuance of a normal state of things at the due 
limeol performance. and the material circumstances are so radically 
changed b\ unforeseen accident that the purjxise of the contract 
as a whole is frustrated, there a perfouuance which has become 
impossible, 01 though literally possible would be futile, is excused, 
and both parties are discharged. 23 This, however, is not a rule of 
[>o.siti\c law, but a canon of interpretation; it is in aid of the 
parties' presumed icasonable intention and must vield so anv 
sufficient indication of what in fact they intended. There is 

taid to lecommeiul it, but it is typical of the views then current and has been uniformly 
followed. It has been applied in our own time m a case of military occupation 
under statutory authority : which was held not to amount to eviction by title para- 
mount : Ma they \ Curlrnz [1922J 2 A. C. 180 ; 91 L. J. K. B. 593 ; a curious case 
involving various disputable matters which cannot be pursued here. [Sec, too, 
the Crick Uwood Case , post , 246.) 

ai D. 19. 2. locau conduct), 13, Extraordinary accident in general (“ omnem vim cui 
resisti non potest ") is at die lessor's risk ; the case of hostile eviction — “ si incursus 
h ostium fiat ”■ — is expressly included. 
aa Bell, Principles, § 1208. 

- a [For American law, see Willis ton, Contracts, §§ 943—946. The common law in the 
United States with respect to destruction of leased property, or its seizure by eminent 
domain, is generally die same as the rule in Paradme v. Jane, but an illogical distinction 
is taken between total and partial destruction of the premises, relief being given 
to the tenant where it is total.] 

9i Leeds v. Cheetham (1827) 1 Sim. 146 ; 27 R. R. 181 ; Loffi v, Dennis (1859) 1 E. & E. 
474 ; 28 L. J. Q,- B. 168 ; 117 R. R. 292. On the effect of special agreements, 
Reynard v. Arnold (1875) L. R. 10 Ch, 386 ; Edwards v. West (1878) 7 Ch. D. 858. 

11 The discharge (does not necessarily annul an arbitration clause : Herman v. Darwins, 
Ltd . [1942] A. C. 356, H. L., criticizing on this point Hirji Mmji v. Cheung Tue 
S.S. Co. [1926] A. C. 497 ; 95 L. J. P. C. 121 ; see p, 304]. 
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nothing new in the test of the unforeseen event being “of such 
a chaiacter that it cannot reasonably be supposed to have been 
in the contemplation of the contracting parties when the contract 
was made ” That was laid down long ago b\ Hanncn J.» attei 
wards Loid Hanncn, dchieiing the judgment of the Couit ot 
Queen's Bench.** But it was then sup|x>sed that the test was 
applicable onlv in caw of the pcrioimaiue having Imnoiih* ac nulls 
mqxmiblr Ret cm authoutv slums that the application is widei, 
and gives us an cnlaigcd \ tew l>\ whit h the leal diHetence tuTween 
the archaic rules of constiutnon and the nuxlein endeavoui to 
give effect to the genuine intention is masked.” [Vistouiu Simon. 
L C „ has dehnetl frustration as the cHiuiicnce of an iruci vening 
event ot cliange of circuinstaiues so fundaniemal as to be icgaidcd 
bv the law both as sn iking at the loot oi the agieement and as 
enttrefr bevond what was tomeiiiplated In the jut tics when thev 
enteied into the agreement ]* * 

The Indian Com i act \tt attempted to gtneuli/c t lie dottniu 
as long ago as 1872 N ->b juia i leads 

A contract to do an act which aftt 1 the contract 1% iuad« txmmr* 
impassible or, b\ rraM>n of some event si huh the prom nor could not 
prevent, unlawful become void when th< at t lx*toiiic* impossible or 
unlawful 

T his is uusatisfuttots both 111 cm tvs and mdehn It puipottN 
to las down a positive nth ol law ltgaulless of the panics mu n 
non, and thciehm is tc w> wide nt it laih m it tins to include tin 
case of litcuil peifoimanct (xmg jxmible hut useless and 111 that 
respect is ux> nairow It does not ap|x ir hnucvci t h tr 1 lie 1 0 h.is 
in practice been am material divcigriut (10111 English doer mu 

The case of a condition, tvjrress 01 implied in a continuing 
contract, which gives either jiam an option to detmmne the 
contract in certain events, is ol course quite dillertnt 


DIS< lIVRCt BV 1 Rt SIKUION 3 * 

We shall now piocctd to show the appheanou of the pnncipk 
of discharge bs fiustration in its seveial blanches, aitei slating 

,f Batly \ Dt Crwjptgny L R 4 Cl B iBo t 1B5 , |H I- J Q 11 Srr more 

on thu case at p 343 

** fhr peculiar t aw of the cow in* ms implied ui gifts math m t imtnnplalinii of marriage 
is dealt with tiy McCardtc J in Cotom v Sellar jiqih) 1 K B £$6 , % I, J K B 6*ag 

*’• \Cruilewood Property Lid v Ixtghkm s Imvstmcnl 1 ru\t t ud (194s] \ C 22 1, 

It it respectfully submitted that m ( ertam cir< urmiancrs frustration may operatr 
even where the event constituting it was contemplated by the parties » pwl, p aaft ] 
11 Grave judicial doubt has been ex(>rrwed whether din is realty an apt term per 

Scruuon L.J in May \ May (1929) 2KB jHti, at 393 , 9ft L J K B 770 But 

no substitute has been suggested, and many other terms familiar in the law were 

not more apt when they were new. f l*be term now has the implied sanction of both 
the House of Lords in its judicial capacity awl the legislature ; f 1 fossa SpolAa Akxjfm 
v. Fmrbmrn Lawson Comk* Bottom [1943] AC 32 ; Law Reform (Frustrated Con- 
tracts) Act, 1943, s. 1 , sub.-* 1 .post, 248 ] 
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fim* for the sake of clearness, the normal rule of positive 
obligations. 

[The more important of the recent decisions on frustration, so 
far as they affect the author s exposition of the topic y are noted in 
their proper context in the following pages But it is advisable 
to give here a succinct account of the trend of current judicial 
and juristic thought regarding the various theories which have 
been put foiwaid as to the basis on which the doctrine of frustra- 
tion rests Hie literature is \olummous and much of it is con- 
cerned with the effect of war on contracts” The following are 
the more conspicuous of rhe various principles that have been 
suggested It will be seen that some of them are propounded as 
covering pi actually the whole ground, while others aie admittedly 
appropuate to certain types of fiustiation, but not 10 all 


(1) I Hi IHIORV Ol 1 HI 4 IMPLIED It RM ” 

Wheic subsequent to the making of the comiact, an event 
occurs without the fault of cithei party, which makes further per- 
formance (01 „ if nothing has been done, am performance) of the 
contract incapable of achievement bv either or both of the parties, 
a term must be implied that no icasonable person would regard 
the part\ f who is affected bv the occurrence of the event, as willing 
to continue to Ik bound bv the contiact if, when the contract was 
made, lie could have foreseen exactly what would hast 1 been the 
effect of that event The balance of judicial aurhontv seems to 
be in favour of this v lew ” 

,B [The following is a Mdrrtion of it w hit h does not profess to br in any wav exhaustive 
Books McHrov Impossibility of Performance in Contract (1041) , CotLschalk 
impossibility of Prilormantr in Contract (1938), Sir Arnold McNair, Legal Effects 
of VVai unci cd 19 44.) th b , I rotter, I aw of Contract during and after War (ath 
ed 19401 , Webber Effect of War on Contracts (1940) , Rogers, Effect of War 
on Cxmtracty 1940) , Rogers, Effect of War on Conti acts (1940) 

Articles Lord W right in Legal Essays (1939) 247— .248, 2^4— 239 , Sir \rnold 
McNair, ui '>6 I Q, R (1940), * 71 — 2°7 « Prof Guttendge, in 51L Q R (*935) 
108 1 12 , McLlroy k Williams, in 4 Modern Law Review (1941), 241 — 260, 

5 Modern Law Review (*94 a )i * (“The Coronation Cases”) , Williams, m 
57 L Q, R 1 1941 ) 371 399, 490 “S** (Partial Performance of Entire Contracts ”) , 
H W R Wade in 36 L Q, R (i94°) S ! 9 — a^d 7 Cambridge Law Journal 
(1941), 361 *-378 

lor Vmencan law sir WilJiston Contracts §§ , 93 l “* 979 » a **d Restatement of 
Contracts, §§ 434 —469 and Index, “ Impossibility ”] 

80 (Viscount Simon I C in Joseph Constantine & S , Ltd v Imperial Smelting Corporation 
Ltd [1942] A C l *>4, 163 » (in Fibrosa Sfvlka Akcyjna v Fairbatrn Lawson Combe 
Barbour , Ltd I1941J V C 32, 47, Viscount Sunon suggested as an alternative to the 
implied term ^ theory M an obligation to repay arising from circumstances ”), the 
C A in Broome v Pardess Co-operative Soe wfi, &c [1940] 1 All E R 603 , Branson J 
in Court Luu, Ltd v Dant [1939] 3 All E R 314, 161 L T 33 , contra , Lord 
Wright in Dennp t Mott & Dickson , Ltd v James B Fraser & Co , Ltd [1944] A C 
265, 275 — 276 , ol Lord Porter, ibid , 281 tor earlier dicta supporting this 
theory, see Sir Arnold McNair m 36 l Q, R (* 94 0 ^ * 74 — * 7 ®* A friendly entir 
of the eleventh edition ol this book inferred that I favoured the theory of the 
• implied term 11 (87 Sol Journal, 146) , but my conclusions on pp 227 — 228, post , 
show that I do not commit myself to any of the five theories considered here 
Indeed, I agree with the learned reviewei that this particular theory displays an 
** inherent artificiality '* ] 
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(*) THE THEORY THAT THE FOtN RATION OF THE CONTRACT HAS SEEN 
ANN II1ILA IIP in THE FRt r S TRATTM* EVENT: NON HAFC IN FOFDERA 

VENI.” 

It has been suggested dial die distinction between this theon 
and ihat of the implied term is nierelv academic" 4 and, alter 
natively* that the " foundation M theon is the same as the 
"implied term” theon.** These 1 first two theories are the most 
prominent in judicial dec isions, but otheis have been formulated 
and thev are added here 

(JJ) rift 'I Ilf OR S Of HIUKl OF ( .OVStOF.RATION 
Hie contention of those who urge this theon is not that it cosers 
all cases of frustration, but that nuns decisions are pioperlv refer 
able to this heading ** Its weakness is the difficulty of establish 
ing anv clear line Ifrtwccn frustration and failuie of consider, 1 
tion which is due to no fault of cidiei |>am 

( 4 ) IMF HOOKS Ol COMMON MINI Ski 

t.r. f both parties act upon a fundamental assumption which 
proves to be false'. I his has been achocatcd bv Profcssoi 
Williston in America.'' and, in England. Ixml Haldane inclined 
to it/* but, as laird Wright lias jxnntrd out. it will sc artels fit 
impossibilits supen cuing aftei the contract hits been made/’ 

lilt 11(1 OKS OF ill IsM.ONIRll'l 

A learned audtor lias put this lorwaid, " but it is didiculr to 
discos er am Fnglish decision that bases the ociuneiue of the 
frustrating event on quasi- contract. It is tiue that the House ol 
Ia>rds in fibroin Sfmlka .4<kc\jna v. I- air hat rn Lawton Combr 
Barbour, Ltd.S H held that, where a contract had been frustrated, 
the right to iccoser a pasment. which liad been made in pursu- 
ance of the contract prior to its frustration, was based upon 
cpuM -contract ; and this is impliedh lecogni/ed in (he I,jw 
R eform (Frustrated Contracts) Act, 1943 ^: but both the decision 

81 (taml F’inlii> L.C, In HtwA /jrw. Ijd. \ Capri & (a. (icim) C. 41s. 442 ; 1 /nil 
Maidanc, in 7 ampltn A..V (**> v. Anglo-Metuan Petroleum (a. (lijtb) a A. C. 34*7. 40b 
(joddard J in latm x Ltd \ (unmboa |iqpi| 1 K B 1 For otlirr rasrn, jure V 1 
L. Q. R. (i<h*» * 7 -> 7^1 

5,1 [Court l mu. Ltd. \. Dant f 1 | All K. R. 314, ihi I* I. jij ] 

8a (sj> L. Q,. R. » i«i40) 178 In Totem. Ud. \. Gamboa [nyp*] * K* B i*o. Goddard J 
might appear to hav** drdutrd a practical rliflrrrnrr from adf>ptm« ihr “ ioMmlalimi " 
theory, Fmt T properly underwood, il n nilrniturd dial the drriMon tinm not warrant 
thr inlerrncr : p. aaH J 

(McLIroy. Impossibility of iViformatwc, <Ji IV. V'. Fhr learned author make* a 
courageous bill, wr vrnturr to think, urmw crxilul rflori in restrict frustration t«> 
events earning inordinate delay in thr performance <A the contract <X «y8 L, Q. R 
{194a) 280- 281.) 

** [CiovUraru, § icn7-l 

*• Bank lone, /jrf. v. (apet & Co. [1919I A. C. 4 15, 445.) 

Jeupk Constantine A-6\, l Mi. v. imperial Smelting Corporation f t'Hti A C . 1 VI* ) 

** Webber, Eflrrt ut War on Contract*, Preface: and Ch. XIV,] 

*•* fi 943 l A. C. 

•*» [b and 7 Gw. 6, c . 40, 1. 1 (2). ; po«t, 248) 
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and the Act relate to the consequences of frustration and not to 
the principle that determines whether frustration has occurred. 
Moreover, the essence of quasi-comractual liability is unjust 
benefit (or, as some prefer to call i f , unjust enrichment), and 
often neither party has done or received any thing under a 
contract affected by frustration. 

We have no intention of adding any new theory on our own 
account, but we would suggest a rather different line of 
approach to the principle underlying the doctrine of frustration. 
In the first place it is essential to understand what frustration 
means according to the judicial decisions on the subject. No 
doubt variations of signification are to be found in them, but 
upon the whole they appear to contemplate the following 
situation. After the formation of a contract, certain sets of cir- 
cumstances arise which, owing to the fault of neither patty, 
lender fulfilment of the contract by one or both of the parties 
impossible in any sense or mode contemplated (by them. These 
sets of uicumstanoes have been more or less defined by the 
Courts and are held bv them to release both parties from any 
iurthei obligation 10 fulfil the contract. Apart from supervening 
tllcgaliiv (as to which, sec below), the question which the judge 
lias to solve is this. Would any reasonable third party consider 
the eflect of suth circumstances as altering the obligation of one 
oi both of the parties to such an extent as to make the contract 
no longer capable of being enforced? The “reasonable third 
party" is the Couit itself. Whatever additional theory the 
Courts have adopted, this is the basic principle on wiiich they 
must ultimately decide the problem. In that light all the 
theories mentioned above are best regarded as more or less com- 
plete ahei native ways of stating or perhaps masking this basic 
principle That punciple involves the consideration of what is 
reasonable. Now there is of necessitv an elasticity in determining 
what a reasonable thiid party would decide to be the solution of 
a problem of this kind. Naturally, different results are occasion- 
ally reached by the judges on facts that appear somewhat similar. 
Exactly the same thing happens in judicial application of 
“ reasonable ” in the law of negligence as a tort. But it is useless 
lo attempt to make “ icasonablc “ a precisely exact term. Indeed 
it would be mischievous to do so, for a good deal of injustice 
would result from trying to mechanize the law where a certain 
amount of pliability in its application is essential.” 0 Where the 
event that puts an end to a contract is supervening illegality 
(e.g., the outbreak of war may have that effect; post, 292), the 
foregoing considerations do not apply. The only question for the 
Court is whether the supervening illegality has occurred. Any 

**° [See Lord Wright in Denny, Mott 3? Dickson . Ltd v. James B. Fraser flf Co Ltd 
[«944l A.C., at pp. 273-274]. 
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investigation at what a reasonable third party would chink about 
it would be beside the mark.** 4 

It is convenient to consider here whether frustration can apply 
where the supervening events were foreseen by the parties. If 
the inability to perform the contract is due to the fault of one of 
the parties, he cannot successfully plead frustration. It is also 
true that if the parties expressly contract with reference to the 
occurrence of the supervening events, frustration is inapplicable. 
But there is another type of case outside these rules. The parties 
when they made the contract, mav have foreseen the supervening 
events as probable, but tnay have made no express provision with 
respect to them. Here, if the events occur, frustration can be 
pleaded.” Further, although a clause in the contra* t mav 
expressly refer to the event, yet. properly interpreted, it ma\ 
throw no light on whether the contract is terminated altogether 
by its occurrence: e g., the accepted risk ol " restrain* of princes " 
in a charter-partv.**) 

CNQtMl.lt IKD PROMISES IN C.KNKRAl. 

Generally shaking. a man who makes an unqualified promise 
thereby not only declares his willingness but vouches for his 
ability to perform it. Especially this is so where the promise is 
to pay money or to furnish a known marketable article of com- 
merce. A man mav owe a sum certain and have neither roadv 
money nor credit : but, as a great master has said, ‘There is 
plentv of money in the world, and it is a matter wholly jiersonal 
to the debtor if he cannot get the inonev lie has bound himself 
to pay.’’ 4 ' Neither is a man excused if he chix.scs to make himself 
answerable for the acts or conduct of third )>ersons, though 
beyond his control : or even, it .seems, for a contingent event in 
itself possible and ordinary but bevond the control of man. It 
has been said that a covenant that it shall rain to-morrow might 
be good,** and that “ if a man is bound to another in sal. on con- 
dition quod pluvia drbrt plurre eras, . . in that case si pluvia 
non pluit eras the obligor shall forfeit the bond, though (here 
was no default on his part, for he knew not that pluvia non debet 
pluere. ... In like manner if a man is hound to me on con- 
dition that the Pope shall be here at Westminster to-morrow, 
then if the Pope comes not though there is no default on the 

[Schgring, Ijd. v. Stockholm* Emkilda Bank AkHibolae [1944) Ol i 1 i'G, A.) : 
** Vacuum Simon, L. C. in the Fibnm 1 Gw [1943] A O. 32, 4™ 

*• [ TaUm > lud. v. Gambon [i<m] f K, B, 13a?) 

** [See I/ml Sumner in Beni Urn, Ltd . v. Captl & Co. [1919J A. C. 4*5, 456 ; Bank?* 
Uj. in Scottish hfooigatum Co Ltd. v, StmUr Co. f i*>i 7 J * fc. B. 222, 247,] 

41 Savigny, Obi, 1. 384 ; cp. D. 45. 1 dt v/>. 127 § 4 (Venulem*) r " liner reerdunt ah 
PI impedimrnto natural! rt resptciimf ad faruUatem dandi.” 

4t By MauleJ. GmAan v. Barry (1855) 15 C. B, at 619 ; 34 L. J. C. P. at 106 ; xot R.R 
at 513. Per Cur. Bail? v. Dt Cnstpgv {1869) L. R. 4 Q,. B. at 18*. The probability 
of any auch agreement being in fact a wager (at in the tport of'* rain-gambling, 
well known in India) u irrelevant to the general principle. 
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defendant’s part, yet he has forfeited the obligation/ 144 " Generally 
if a condition is to be perforated by a stranger and he refuses, 
the bond is forfeit, for the obligor took upon himself that the 
stranger should do 44 I( the condition be that the obligor 

shall ride with I S. to Dovei such a da), and 1. S. does not go 
thither that day ; in this case it seems the condition is broken 
and that he must procure I. to go thither and ride with him 
at his peril/’ 4 ' Where the condition of a bond was to give such 
a release as by the Court should be thought meet, it was held to 
be the obligor’s duty to procure the judge to devise and direct 
it. 4 * If a lessee agrees absolutely to assign his lease, the lease 
containing a covenant not to assign without licence, the contract 
is binding and he must procure the lessor’s consent. 47 

Again, there is no reason why a man should not make himself 
answerable, if he chooses to do so with his eyes open, for accom- 
plishing something \crv difficult or not known to be piacticable. 
Conteivabh a promise might be so extravagant oi absuid 44 that 
the parties could not be supposed to ha\e so contracted/’ 4 * but I 
know of only one case in our books that comes anvwhere near 
this description noi is it necessary to considei in this country 
what would be the conect way of dealing with an agreement that 
appeared on the face of it absurd to the Cx>urt but not to the 
parties. 5 * In a case ol that kind it is not unlikely that the 
promisee might belies e in the possibility of the performance 
nominally promised, while the promisor did not: this would 
reduce the mattei to a question of fraud, with its usual conse- 
quences. As to what may be possible or not in anv exact sense, 
the less said about it the better when we go bevond die impossi- 
bility of a proposition and its contradictory being both true under 
identical conditions. In the early editions of this book it was 
suggested with some diffidence that an agreement to make a 
practicable flying machine need not be regarded as absolutely^ 

44 Per Brian C J Mich 22 Ld IV. 26. The whole discussion there is curious, dud wel 
worth perusal in the book at large. Note Brian's change of opinion as to the plea 
in the case at bar, ad fin . 

M Ro. Ab 1. 452, L. pi. 6 

44 Shepp. Toucnst. 392 

44 Lamb's case (1599) «> Go. Rep, 23 6 

47 Lb) fd v. Cnspe (i8i}) 5 Taunt. 249 , 14 R R 744 ; cp. Canham \. Barry (1855) 
15 C. B. 597 ; 24 L J. C. P. 100 ; 100 R. R. 503. Otherwise as to sale of shares 
in a company for which the directors’ assent is required, on the Stock Exchange 
at all events : Stray v. Russell (1859) Q.. B. Sc Ex Ch. 1 E, & E. 188, 196 . 28 
L. J. Q. B. 279 , 29 L. J. Q.. B. 115. 

44 Brett J. in Clifford v. Watts (1870) L. R 5 C. P. at 588. 

44 In Tkornborow v. WhiUscrc (1700) 2 Ld. Raym 1164, a promise to deliver two grains 
of rye on a certain Monday, and four, eight, sixteen, &C.. on alternate Mondays 
following for a year, was said by Holt to be “ only impossible with respect to the 
defendant’s ability," though it was urged for the defendant that “ all the rye in 
the world was not so much." No judgment was given, the case being settled. The 
point that the parties could not have been in earnest was not made. 

44 " A. agrees with B. to discover treasure by magic. The agreement is void ” : 
I. C. A. x. 36, ill. (a). An agreement in that form would hardly occur ; if A. did 
discover the treasure, with cm* without performance of magic rites, it would probably 
be held that the specification of means was not material. 
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impossible. At this day many supposed immutable verities of 
physics and even mathematics have come to be allowed only a 
relative validity sufficient for usual purposes. Definition of 
“quod not urn fieri non eoncedit ” is no such easy matter as it 
appeared to the Roman jurists* 1 or to our own ancestors. 

Putting the hypothetical case of obvious absurdity aside, a 
thing is not to be deemed impossible merely because it has never 
vet been done, or is not known to be possible. “ Cases may be 
conceived/* said Willes J." " in which a man may undertake to 
do that which turns out to he im|Mmiblc, and vet he may still be 
bound by his agreement. 1 am not prepared to sa\ that then 4 
may not be cases in which a man mas have contracted to do some- 
thing which in the present state of scientific knowledge may be 
utterly impossible, and vet he inav have so contracted as to war- 
rant the possibility of its performance bv means ot some new 
discovery, or be* liable in damages for the non-performance, and 
cannot vert up bv wav of defence that the thing was inqiossiblc. 
But before we arrive at such a conclusion, we must Ik* satisfied, 
if no othei reasonable construction suggests itself, that the parts 
reallv did intend to warrant that to be possible which was 
impossible." 

If a man mav bind himscll to do something which is onlv not 
known to be impossible, much more can he bind himself to do 
something which is known to be possible, howevet exjK'tisivc and 
troublesome, and it will make no difleience, provided that his 
promise was really unqualified, if performance turns out not to 
be practicable in die manner contracted for. or at all. Nor docs 
it matter whether the impediment exists at the (Lite of the con- 
tract, or arises from events which hapjien aftcrwaids/ ‘ Thus an 
absolute contract to load a full cargo of guano at a ceitain island 
was not discharged by there not being enough guano there to 
make a cargo:* 4 and where a charter -partv icquired a ship to be 
loaded with usual despatch, it was held to lie no answer to an 
action for delay in loading that a frost had stopped the navigation 
of the canal by w'hich the cargo would have* been brought to the 
ship in the ordinary' course." Still less will unexpected difficulty 
or inconvenience short of impossibility serve as an excuse. 
Where insured premises were damaged by fire and the insurance 

41 D. 45. 1. dev.o. 35 pr. 

41 Clifford v . Waits *1870) L. R, 5 C. P. 377, sBj* 

M Atkinson v. RiUhu '1809) in East, 530 ; in K. R. 37J ; [Broom* v. Barden, dfe., Ltd. 
tipio] 1 All E. R. 603 J. 

44 ntils v. Sugkrue ( 1 R46 } n M. & W. 253 ; 71 R. R, 631 . Chu iajw turned in part on 
the unusual incident of thr c ha rtrr- party providing that the cargo was to be found 
by the owner. He is to mdvr freight at a high rate, and it looks very much like 
a contract for supplying guano at that price M : Parke B. 15 M. & W. at a6i. Whether 
it can be reconciled with later authorities or not, it is too peculiar to be a safe guide. 

44 Ktmrn v. Pearson f 1861) 7 H. & N. 386 ; 31 L. J. Ex. 1 ; 126 R. R. 473. & where 
a given number of days is allowed to the charterer for unloading, he is held to take 
the risk of any ordinary vicissitudes which may cause delay ; ttht v. Byers (1876) 
j Q. B, D. 244 : 45 L. J. Q. B. 5* 1, 
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company, having an option to pay in money or reinstate the 
building, elected to reinstate, but before they had done so the 
whole was pulled down by the authority of the Commissioners of 
$ewers as being in a dangerous condition ; it was held that the 
company were bound by their election, and the performance of 
the contract as they had elected to perform it was not excused.” 
So again if a man contracts to do work according to orders or 
specifications given or to be given by the other contracting party, 
he is bound bv his contract, although it may turn out not to be 
practicable to do rhe work in the time or manner prescribed. 
Plaintiffs contracted to erect certain farm buildings according to 
plans and specifications furnished to them, together with any 
alterations or additions within specific limits which the defendants 
might prescribe, and subject to penalties if the work were not 
finished within a certain time. And they expressly agreed that 
alterations and additions were to be completed on the same con- 
ditions and in the same lime as the w r orks under the original 
contract, unless an extension of time were specially allowed. It 
was held that the plaintifls, ha\ing contracted in such terms, 
c ould not a\oid the penalties for non-completion by showing that 
the dekn arose 1 from alterations being ordered by the defendants 
which weu* so mixed up with the original work that it became 
impossible to complete the whole within the specified time . 07 A 
conti actor undertook to execute works according to specifications 
prepaied In the engineer of a corporation. It turned out that an 
iitijxinam pan of the works could not be executed in the manner 
therein described and after fruitless attempts in which the 
plaint id incurred much exjiense, that part had to be executed in 
a different wav. It was held that no warrants could be implied 
on the part of the corporation that the plans were such as to 
make the work in fact reasonably practicable, and that the 
plaintiff could not recover as on such a warranty ihe value of the 
work that had been thrown away.” In short, it is admitted law 7 
ihai generally where there is a posiri\e contract to do a thing not 
in itself unlawful, the contractor must perform it, or pay damages 
for not doing it, although in consequence of unforeseen accidents 
the performance of his contract has become unexpectedly 
burdensome or even impossible.” 

§i Brown v. Royal Jnsurasve Co. (1859) 1 E. & E. 8^3 i J 8 L. J. Q. B. 275 ; 117 R. R. 
49a, dm. Eric J. who thought such a reinstatement as was contemplated by the 
contract (not being an entire rebuilding) had Ixn omc impossible by the act of the law'. 
i7 Jones v. Si. John's College. Oxford (1870) E. R. 6 Q. B. 115, 124 ; 40 L. J. Q. B. 80. 
5 rhe case was argued on demurrer, so that the agreement was admitted as pleaded. 
Such an agreement will not be implied, or inferred from ambiguous terms : Dodd \ . 
Churton [1897] 1 Q. B. 563 ; 66 L. J. Q. B. 477, C. A. 

Thorn v, Mayor qf London 1,1876) L. R. 9 Ex. 163 ; in Ex. Ch. 10 Ex. 112 ; affd. in 
II. L. 1 App. Ca. 120 ; 4s E. J. Ex. 487. Qu . whether, assuming the extra work 
not to have been of a kind contemplated by the contract itself, the plaintiff anight 
have recovered for it on a quantum meruit ; see 1 App. Ca. 128, 135. 

** Taylor v. Caldwell (1863) 3 B. &. S. 826, 833 ; 32 E. J. Q,. B. 164, 166. This rule does 
not extend beyond express contracts. An undertaking to be answerable for delay 
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In Banker v. HodgSon" intercourse with the foreign port to 
which a ship Has chartered was prohibited on account of an 
epidemic pres ailing there, so that the freighter was prevented 
from furnishing a cargo ; but it was held that this did not dissolve 
his obligation, ho white the goods are confiscated at a foreign 
port that Has held no answci to an actum against the shipowner 
ft>i not delivering them M The authoim of these cases, liowevei, 
is now doubtful * But w licit tin' act of a foieign local authority 
prevents both parties fioin perfoi tiling then ics|k*uivc parts of 
the conn an. both air excused iJ 

It iru\ tw* useful, even if sii|>ertluous foi experienced tea (Ins. 
to note that cases oi the last -mentioned class aie apt to be com 
plicated with othet questions, and espec hills wuh doubts as to 
the pio|K*r law of the contxact “ 

Wheie a com i act is to lie pci formed abioad the existence at 
the place of pciloimantc of a ground of excuse mognt/rd bv the 
local law, but not h\ Fnglish Ian, vs ill b< no chschaigi het c unless 
it otherwise appeals that the local law was mtencled to govern 
the patties* obligations” 


set or c.ou vc 

Gene rails it is sull mu that in oui lavs (subject to Mu s|>ccial 
incidents of ceitain contracts such as those of common cur ins and 
bailee's) " i person who expressly contiaus jbsnluteh to do a 
thing not uatuiallv impossible is not excused fiom non perfoi in 
ance because of being prevented b\ . m major ’ u Wi tli ugaid to 
the term *'iM major P and the English eqtmdcm, "act of God" 
it is idle espeuallv in the light of recent authorities to sex'h foi 
general definition* Such trims, and also the Ficnch "four 
niajeutf" now not uncommon in tngltsh conuneiual coimaus. 


caused by fir maw or other laiwcs Iwsoml tl»* amis a* (or * tontrol and *»(mm ft urn 
airy default on his part, < aunnt lir rroidr part nf an implied tontrsu 1 tm 4 \ ( oteutvffh 
i 1870 I i hx ( li I, R Q H 544 pi I, J Q B 1 H 8 (dwungimhed in ( anhfia 
Va&ait Trutuna \ HasuUlnurfntwig, j jk B 17 J 04 1 J k B S791 

Huk \ Rarmtmd [iHcyj| \ (’ 22 , hj I f Q B (>B 
** 1814) ^ M It S i&y , 15 R R 485 , tp Jacob* \ Otdtl Lwmmis 11884; 13 Q, B 
I>i\ ^Ski , *vi I, T OB 1 ”/», whrrr ebr rxiiortafiim uf thi* largo contra/ in I for wa* 
forbiwirti by krai lavs 

* l Spmct \ C hodwtek \ iB r »7 10 Q, B ,17 lb I. J Ci B ji j , 7jH R 417 
" s See l try?r>] 2 K. B jqi. 

•* Cunningham v Dutm ( 187B; y ( P Ihv 44* , Haiti \ < 1a Aanrra [ir>Kij 7 K B 
487 , IVi L J K B qqq, < A [Bui in a charter-party, the evo tuiom 1 lauar relating 
to restraint "of prince*, ruler* and people enurm for the bench t of the shipowner* 
only and dors not extend to the charterer Q mfttra Saul* Truthna v 
Handel n> rrfrrftwc , (#c [ t 02 *>] 7 K B 17 2 ^4 I. J Q B %tc| Si to ihe Hath cm re, 
note us dinirtrtxon in Manwort, Sam & Co v I’ngarmhe, i&c [tc^pij a K B 678 , 
to 8 L J K R 86i,| If ihc maiing or execution of an agree met it is forbidden by 
the law of the jurisdiction, performance, whether ftrariirable 01 not, n unlawful, 
and the case comes under a different lie ad wt chapter 8 
•* A# to this, see further, pp 347 stf 
® 4 Jowls > Crddti lytmnau, note supra, 

*• ft* 13 IJ. B. Dll at p 603 ^Cur per Bmien, I J ) 

* 9 Vis majerr quam Crraen ih<w fiiav apjiellani D iq 3. locau, 33, J b 
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which is wider / 4 have to be construed when patties make use of 
them by way of express exception, but their effect varies with the 
nature of the transaction.®* At all events the act of God does not 
include all inevitable accidents; contrary winds, for example, are 
not within the meaning of the term in a charter-party, for the risk 
of contrary winds, though inevitable, is one of the ordinary risks 
the parties must be understood to have before them and to take 
upon them in making such a contract: therefore it is said that 
the event must be not merely accidental, but overwhelming/® 
But on the other hand the term is not confined to unusual events: 
death, for example, is an " act of God ” as regards contracts of 
personal service, because in the particular case it is not calculable. 
Yet the fact that this very event is not only certain to happen, 
but on a sufficiently large average is calculable, and therefore in 
one sense can be guarded against, is the foundation of the whole 
system of life annuities and life insurance / 1 Again, death is inevit- 
able sooner or later, but may be largely prevented as to particular 
causes and occasions. The effects of tempest and of earthquake 
may be reall) inevitable by any precaution whatever. But fire 
is not inevitable in that sense. Precautions may be taken both 
against its breaking our and for extinguishing it when it does 
break out. We cannot arrive, then, at any more distinct concep- 
tion than tins: An event which, as between the parties and for the 
purpose of the matin in hand , cannot be defintely foreseen or con- 
trolled. In other words, we are thrown back upon the nature and 
construction of the particular contract 7 " to ascertain what risks 
each party was content to bear. 

SPECIAL IXCEITIONS 

We now come to the exceptions. They arc found in the follow- 
ing kinds of circumstances: — 

A. Wlune the performance is required to be in person, death 
or disablement of the promisor. 

B. Destruction, or failure of production, of the subject-matter. 
G. Failure of assumed essential state of facts. 

D. External interference of an extraordinary nature. 

In such cases, with certain limitations and subject to a few 
]>eculiar survivals of narrower rules, a promisor is not presumed 

Cp. Code Civ. § 1148 (increase or the promisor s, burden under a contract, short of 
impossibility, is not ** force majcurc.” see note in ed. Dali ox) ; Lebeaupin v. Crispin 
[1920] a K. B. 714, 719 ; 89 L. J. K. B. 1024. 

[1 gaol 2 K. B. 720. Apprehension of a strike, even if reasonable, held not to amount 
to 11 force majrurc ” ; Hackney Borough Council v. DorS [1922] 1 K. B. 431 ; 91 
L.J. K. B. 109. 

79 Per Martin B. Oakley v. Portsmouth & Rydc Steam Packet Co. (1856) 11 Ex. 618 ; 22 
L. J. Ex. go ; 105 R. R, 684, 688. 

71 As the medieval adage puts it, Nihil morte rertius, nihil incerdus hora mortis.” 

7t As to what is an “ act of God ” as will make an exception to a duty imposed 
not specially by contract but by the general law, see Nichols v. Mar stand {1876) 

2 Ex. Div. 1 ; 46 L. J. Ex. 174 ; Nugent v. Smith (1876) 1 C. P. Div. 423, 444 i 45 
L. J. C P. 697 ; Conrnmdmers of Sewers v. Reg. (1886) (1 App. Ca. 449. 



principles m oom HAcr 


to take the risk of inevitable accident frustrating the purpote of 
the contract. 


A. CONTRACT FOR PERSON A l, SERVICES CONDITIONAL. ON 
CONT1NC1NC ABILITY 

A contract which can be performed only by the promisor in 
person is subject to the implied condition that lit! shall lie alive 
to perform it, so that if he dies with the contract unperformed, 
his executor is not therefore liable to an action. This is long 
settled law, 1 * Conversely* if a contract for personal service does 
not mention assigns* and the master dies during the service, the 
servant is thereby discharged, and cannot treat the contract as in 
force against the master's personal representatives, for " personal 
considerations are of the foundation of the contract. Later 
authorities have extended the principle to the case of the pain 
becoming, without his own default* incapable of fulfilling the 
contract in his lifetime. In Boast v. firth’* a master sued the 
father of his apprentice on his covenant in the apprenticeship deed 
that the apprentice should serve him, the plaintiff* during all the 
term. The defence was that the apprentice was prevented from 
so doing by permanent illness arising after the making of the 
indenture. The Court lurid that “ it must lie taken to have been 
in the contemplation of the parties when they entered into this 
covenant that the prevention of performance by the act of God 
should be an excuse for noivperfoimance*" 7 * and that the defen < v 
was a good one. In Robinson v. Davison** the defendant's wife, an 
eminent pianoforte player, was engaged to play at a concert. When 
the time came she was disabled by illness. The giver of the enter 
tain mem sued for the loss he had incurred bv putting off the 
concert, arid had a verdict for a small sum under a direction to the 
effect that the performer's illness was an excuse, lint that she was 
bound to give the plaintiff notice of it within a reasonable time 
The sum recovered represented the excess of the plaintiff s 
expenses about giving notice of the postponement to the public 
and to persons who had taken tickets beyond what he would have 
had to pay if notice had been stmt by telegraph instead of by letter. 
The Court of Exchequer upheld the direction on the main point. 
The reason was thus shortly put by Bramwcll B. “ This is a 
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II 

II 

1# 
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Pollock, a B. in Halt v. Wright (1858) E. B. St E. »i 793 ; *9 LI. Q. B. at 31 ; 1 13 
R. R. 891. fit is unlikely that this rufe is affected by the Law Reform (MtscclUneou* 
Provtskma) Act, 1934 (24 and 25 Geo. 3, c. 41), 1. i, mb-s. 1 of which provides that 
on the death of any person all causes of action subsisting against, cm* vested in, him 
shall survive against or, as tin* case may be, (or the benefit of his estate ; for, where 
frustration of a contract applies, there is no cause of action left to survive, though the 
law does provide for the adjustment of rights and liabilities that have already accrued 

iCmwvi M&H1869) L. R. 4 C. P. 744 i 38 L. J. C. P. 336. 

(iMB) I* R. 4 C. PTT; 38L.J C. K 1 
Ffcr Montague Smith J. at 7. 

(1871!) k R* 8 Ex. 209 i 4© L jf« Ex. 173*' 
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contract to perform a service which no deputy could perform, and 
which in case of death could not be performed by the executors 
of the deceased ; and I am of opi nion that by virtue of the terms of 
the original bargain incapacity either of body or mind of the 
performer, without default on his or her part, is an excuse for 
non-performance/' 7 * The same judge also observed, in effect, that 
the contract becomes not voidable at the option of the party dis- 
abled fixmi performance, but wholly void. Here the player could 
not ha\e insisted “on performing the engagement, however 
ineffectually that might have been." when she was really unfit to 
perform it. The other pai t\ s 1 ight to treat the contract as annulled 
was alterwards established b\ a direct decision. No positive 
opinion was expressed on the other point as to the duty of giving 
notice, but it mas be taken as conect that it is the duty of the 
party disabled to give the earliest notice that is reasonably prac- 
ticable, not necessarily notice reasonable in itself, for the dis- 
abling accident mav be at the last moment, and the duty must be 
limited to cases where notice can be of some use.** It further 
appears from the case that the effect ol an omission of this duty 
is that the contract lemains in force for the purpose only of recover- 
ing such damage as is directlv referable to the omission; and 
fui ther, if express authoiity be required for it. that it matters not 
whether the disabilitv be ]x*rmanent 01 temporary, but onh 
whether it is such as to prevent the fulfilment of die particular 
contract. In the event of the disabled party having suffered from 
bieach of contract or negligence of a third person, and being 
entitled to a remedy against that person, a question of subrogation 
might jiossibly arise, but this does not appear to have been 
judicially considered. 

In the earlier and very peculiar case of Hall v. Wngfit $x a majority of 
the Exchequer Chamber refused to apply this principle to the contract 
to marry. The question of substance was thus stated : “ It it a term in 
an ordinary agreement to marry that if a man from bodily disease cannot 
marry without danger to his life, and is unfit for marriage from the cause 
mentioned at the time appointed, he shall be excused marrying then? 
or in other words u Is the continuance of health, of such a state of health 
as makes it not improper to marry,” an implied condition of the con- 
tract?* 1 The majority relied upon two reasons : that if the man could not 
marry without danger to his life, that did not show the performance of 
the contract to be impossible, but at most highly imprudent; and that at 
any rate the contract could be so far performed as to give the woman the 

11 11871) L. R. 6 Ex. at 277. 

7# rowsard v, Spun df Pond ( 187^*) 1 Q. B. I) + 10 ; 45 L. J. Q.. B, 621, where the only 

difficulty was on the findings of iau. 

• • Gp. the doctrine as to giving notirr of abandonment lo underwriter*, Rankin v. Potter 

(1872-3) L. R. 6 H. L. 83, i2i, 157 ; 4-’ I- J- c - l6 9* 

•1 (1858) E. B. & E. 746 ; 27 L. J. 34*i ; in Ex. Ch. E. B. &. E. 765 ; 29 L. J. Q. B. 

43 ; 1 13 R. R. 861, 874, by VVillrs, J M Crowder J., Martin B., Williams J. (with Lord 

Campbell C.J. and Crompton J. in the Q.. B.) against Pollock C.B., Bramwell B. 

and Watson B. (with Wightman J. and Erie J. below). 

11 Per Bramwell B», E, B. & E. 777, 

*• Per Pollock C.B. ii. 794, 
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status and social position of a wife* It was not disputed that the con* 
tract was voidable at her option .* 4 The canon law as to impediments was 
abo discussed. With great respect tlvis does not seem to afford any safe 
or useful analogy in an action at common law for damages. It is not 
easy to recoin ilc the decision with the principle affirmed in Gtipel v 
Smith" that when the main part of a contract has heroine impossible 
of performance by an accepted cause, tt must be treated as having 
become impossible altogether. Moreover impossibility is not die real 
test, a* now appears in the oilier clashes of exceptional cases.** 

Hall v. H'nght " has \ xrn much olwcrvcd upon M#f and lias not been 
followed in Arnmcan courts .* 4 At this day its authority here extends 
only to what it actually decided To that extrnt it can be reviewed only 
m the House of Lords 


The rule now f befotc us applies onh to commas for actual 
personal services. \ contract of which the performance depends 
less diiecth on the promisors health is not presumed to be con 
diuonai. If a man tovenams to uisiue his life within a certain 


time, he is not discharged !>v his health Incoming so liad before 
the end of that tune as to make his life ummurable" (If in a 
sepai anon deed a husband covenants to ju\ a wct*klv sum to his 
wife for her maintenance during hei life, and he dies before his 
wife* bus estate is liable lot the continuance of this pavment.J** 
It has neve i been supposed that the cuncnt umtiam of a nianu 
facturing him ate affected m law bv ih#* managing part net being 
too ill to attend to business, though there are mans kinds of 
business in whi:h the propel execution of an order may depend 
on the supervision of a |xai titular person And in general terms 
it mas Ik* said that no contract which rnav lx* |x*rfoiine<i by an 
agent cun Ik* discharged hs a cause of this kind, unless the parlies 
have exprcsslv so agreed. Further, it is a title not confuted (as we 
shall see) to contracts for |K:isonal service* that the dissolution of 
a contract bv frustration of its put pose docs not affect am specific 
right already acquired under it. Where there is an entire contract 
of this kind for work to be paid for b\ instalments at certain times, 
any instalments which have become due in the contractors life- 
time remain due to his estate after the contract is put an end to 
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i mu ikaii Kimu nwi uir i « ■ 

the thmKf of special damage 10 the personal 
Wtlhamsm \ fS«4> 2 M. Sc Sk 408 . 15 R. R 
« for lal temporal damage, lie sued . 


14 The man, though he may l*r in a bad Mate of health, may nevertheless perform 
hxs contract to marry the woman, and so give her (he benefit of sooaJ fKwauon so 
far as in ht» power, though hr may lie unable to fulfil ail the obligaiKnw of the marriage 
state ; and it rests with the woman lo say whether she will enforce or renounce the 
contract.* 1 The case is thus explained and distinguished by Montague Smith J. in 
Boast v. Firth f i 860 ) L, R. 4 C. P. 8. h has long been settled tliat tlie contract to 
marry is so Car personal that executors, in the 1 
estate, cannot sue upon it ; Chamberlain v. ‘ 

145. And they cannot, except perhaps for spec lal temporal damage, la* 

v. Chtrmy (1888) ao Q. B. 494 ; 57 I- J. Q. B. 1147. [If A breaks a promise 
to marry R, and B dies, damages are limited to the damage, if any, caused to 
B’s estate ; laiw Reform (Miscellaneous Provisions Act, 19*4-! 

(1872) b R. 7 O. B. 404 ; 41 L. J. Q. B. 153. 
fa. GamhU v. Sab (n£o) 3* T. U R. 4»7*J 

rhiHiniore LJ. Jtfrrso* v. PmktU I1016J 1 K. B. 57 * 70 j 8$ L. J. K. B. 398* Cl A., 
a case mainly on the special facts, where the plaintiff was die temporarily disabled 
party. •• PWiUartcm, Contracts, } 1943.] 

Arthm v. Wynm (1880J 14 Ch. D. 603 ; 49 L. J. Ch. 

[Kkk v. Emtmt [1937] A. C. 491 ; 106 L. J. K. B. 
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by hi* death .’ 1 In like manner where a premium has been paid 
for apprenticeship, and the master duly instructs the apprentice 
for port or the term and then dies, his executors are not bound 
to return the premium or any part of it as on a failure of con- 
sideration .*- 1 

_ DESTRUCTION OR FAILURE OF SUBJECT 

rhe leading case on this head is Taylor v. Caldwell* * The 
defendants agreed to let the plaintiffs have the use" of the Surrey 
Gardens and Music-hall on certain days for the purpose of giving 
enteita inmen is. Before the first of those days the music-hall was 
destroyed by fire so that the cntci tainments could not be given, 
and without the fault of either party. The Court held that the 
defendants wetc excused, and laid down the following principle: 

Where, from the nature of the contract, it appears that the 
parties must from the beginning have known that it could be ful- 
filled unless when the lime for the fulfilment of the contract 
arrived particular speefied thing continued to exist, so that, 
when entering into the contract, they must have contemplated such 
continued existence as the foundation of what w r as to be done; 
there, in the absence of any expressed or implied ® 4 warranty that the 
thing shall exist, the contract is not to be considered a positive con- 
tract, but as subject to the implied condition that the parties shall be 
excused in case*. !x*fore breach, performance becomes impossible 
from the perishing ol the thing without default of the con- 
iraaor/'** 

It is put more shortly neai the end of the judgment: " In 
contracts [? of] which the jicrfonnance depends on the continued 
existence of a gi\en jxTson or thing, a condition is implied lhat 
the impossibility of performance arising from the perishing of 
the person or tiling shall excuse the performance."** 

In Appleby \. Mycn %t the plaintiffs agreed w T ith the defendant 
to erect an engine and other machinery on his premises, at certain 

* 1 Stubbs v. Holywell Ry. (m. v 18871 I.. R. 2 L\. 31 1 j 36 L. J. Lv. 166 (consulting 
engineer : the company t on tended that only the value of the work actually done 
was due*. 

f * Whuicuf} v. Hught\ 1,1871) 1 .. R. 8 C. P. 78 ; 40 L. J. C- P. 104 ; Ferns v. Ca>r (1885) 
a8 Ch. D. 409 ; 54 L. J. Ch. 378. 

•• (i8b3) 3 B. & S, Uvb ; 32 L. J . C£. 8. 164 ; 1 29 R. R. .J73. There were words sufficient 
for an actual demise, but the Court held that the manifest general intention prevailed 
over them. The plaintiffs wcic to provide the “ stars,” such as ” Mr. Sims Reeves, 
God's will permitting,” and thr defendants die minor usual entertainments of which 
the reader may liml a list in the report. * 

That is, understood in fact lieiwcen die parties ; the whole scope of die passage being 
that it is not to be implied by U\n . 

*• 3 B, k S. at 833 — 4I34. The Court referred to the Roman law as to obligations 14 dc 
certo corporc/' D. 45. i .dr v. o. 23, 3$. Cp. also D. 46. 3. de solut. 107. Verborum 
obligatio aut naturalitcr rrsolvitur aut tixiliter ; naturalitcr, veluti solutions, aut 
cum res in stipulationcm, dedmta sine rupla promissoris in rebus hum an is esse 
desuit. Pothier, Obi. § 149, tb. Part 3, ch. 6, §§ 649 jot., and Control de VmU, § 308 sqq. 
translated in Blackburn on Sale, 173 (249 in 2nd ed. by Graham). 

•• 3 B. & S. at 830. 

• T (1867) L. R. a & P. 631, in Ex. Qh. revg. 5. c. 1 C. P. 613 ; *6 L. J. C. P. 331 : 
applied in a towage case where it was held that the tug earned nothing when the 
vevel was accidentally stranded before the end of the journey : The Madras [1898] P. 90. 
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prices for the separate parts of the work, no time being fixed for 
payment. While the works were proceeding, and before any part 
was complete, the premises, together with the uncompleted works 
and materials upon them, were accidentally destroyed by lire. In 
the Common Pleas it was held that the plaintiffs might recover 
the value of the work already done as on a term to that effect to 
l>e implied in the nature ol the contract. In the Exchequer 
Chamber the judgment of the Common Pleas was ic\crscd. It 
was admitted that the work undet the contract could not be done 
unless the defendant's premise's continued in a fit state to receive 
it. It was also admitted that if the defendant had b\ his own 
default rendeied the premises unht to leceive the work, the plant 
tiffs might have recovered the value of the woik nlrcadv done. But 
it was held that the Couit below were vviong in thinking that 
there was an absolute promise m warrants by the defendant that 
the premises should at all events continue so fit. M Wheie, as in 
the present case, the piemises aic destroyed without fault on eitliei 
side, it is a misfoitune equal l v affecting both patties. excusing 
!)oth from further |xrrfonnante of the contract, but giving a cause 
of action to neither.” Vnother argument lot the plaintiffs was 
that the pruperiv in the work done had (kissed to the defendant 
and was therefore at his risk.** I*o this the (auirt answered that 
it was at least doubtful whethei it had and even if it had. tin* 
contract was still that nothing should be pavable unless and until 
the whole work was completed. A < omnium lot woik to t>c paid 
for in a lump sum tan rccovei foi pan onlv if he has been pie- 
vented from completing the work b\ the otliei party’s default, 
or if there is a new coutiai t to pav for what has been done. 0 
Where there is an entire font v act foi doing work upon specific 
property, as fitting a steamship with new machmciy, for a certain 
price, but the price is pavable l>\ instalments, and the ship is lost 
liefore the rnachinnv has been delivered, hut after one or mote 
of the instalments lias been paid, the further performance of tin 
contract is excused, but the money already paid, though on 
account not of a pan, but of the entire contract, cannot In- 
recovered back.* [But see now* the law Reform (frustrated Con- 
tracts) Act, 1943 (post, 248, srq.)) 

** In the cast cited in argument from Dallo/, (ortap. (i<Jn tflbi, pi. t, 103. 106, Chmtn 
dt Jn (hi Dmtpinnd CUt 1 where railway worki in course of construction had 

been spoilt b> flood*, the Court of Carnation niird on the distinction that they were 
nr>t luch as remained in the contra* tor’s disposition till the whole was finished, but 
41 de construe lions don? Irs matfriaux ei la tnatn-d’cruvrr ftairnt fourfti* |xr 
entrepreneur et am sincorporairm au sol du propnCt*irr, H as excluding thr 
application of articles 1788-“ 1790 of the Ciodr Cm!, which lay down a rule sunilai 
to that of the principal ease. 

•• See Fomm & Co. v. bhp M loddtutaU " fiqoo) A. C. 190. whi ; 69 L. }. C\ V. 

In America, however, rrrovery for the work done w gmeralh allowed : §rr Proi. 
W : Ui* ton’s note here in the American edition. 

1 Angfa-Egjfltum .Vmvtatim Co . v. Rsrtmt (1875) l* R. 10 C. P. *171 ; 44 L, J. C. P 
130. It would teem the same on principle where the whole price is paid in advance. 
Trie destruction of a place of business does not discharge a continuing contract to 
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The same doctrine has been applied where the subject-matter 
of the contract is a future specific product or some part of it. 
fn March A. agreed to sell and B. to purchase 200 tons ot 
potatoes grown on certain land belonging to A. In August the 
crop failed by the potato blight, and A. was unable to deliver more 
than 80 tons: the Court held that he was excused as to the rest." 
*' The contract was for 200 tons ot a particular crop in particular 
fields . . . not 200 tons of potatoes simply, but 200 tons off par- 
ticulai land . . . and therefore there was an implied term in the 
contract that each pans should be free if the crop perished/' 2 

EXTENSION IO FAIL! Rl- OF ISSINHU CONDITIONS WITHOUT 
M Vn* RIAl. DESTRl CHON 

The rule in Taylor v. Caldwell is now extended to cases where, 
without the destruction of any material object, a state of things 
contemplated by the parries as essential for performance according 
to their true intent fails to exist when the time for performance 
arrises, and this whcthci it is expressly mentioned in the terms 
of the contract 01 not.* The principal group of cases arose out 
of the postponement, b\ reason of King Edward VII's illness, of 
t lie coronation piocession appointed to take place in July r , 1902. 
\s in other cases of fi miration bv matter subsequent, the contract 
is not asoided ah initw when the failure of the condition assumed 
as its foundation is ascertained, but all outstanding obligations 
under it, and those onh, are discharged; that is. anv payment 
actualh acctucd due is still iccoserablc. 4 If, howeser, the parties 
hast* contemplated and presided for any such contingency*, no 
general rule is necessary or applicable, and there is nothing for the 
Court to do but to construe the special contract on an ordinary 
business footing/ 

[With respect to the two picceding paragraphs, sec now the Law 
Reform (Eiustiated Contracts) Act, 1943; pp. 248. seq.} 

A contiact lor tin* deli\cry of cargo to be shipped at Alexandria 
in a named ship during a certain month was held to be discharged 
bv an accident to the ship which stranded her in the Baltic before 
the time for performance: in other woids the contract was con- 
ditional on that ship continuing to exist as a cargo-carrying ship 

cany on the business if u is rapablr of being resumed elsewhere : Titrntr v. Goldsmith 
( iBoi 1 1 Q. 3 . 544 ; 60 L J. Q. B. .247, C. A. 

■ Hcu*tl v. Coupland (1876 1 1 (i B. D.^B; 4 j U J. Q. B. 201, C. A. [For the meaning 
of “ specific " goods 111 this cane, see Re Wait [1927] 1 Ch. 606 ; 96 L. J. Ch. 179.J 
J In Krell \. Henry [1903I 2 K. B. 740 ; 7 2 L. J. K B. 794, the agreement was for the 
hire of rooms, in fact to view the procession, but in terms it was unconditional : in 
Chandler v. IVehtter [19041 1 K. B. 493 ; 73 L. [ K. B. 401, it was expressly 41 to view 
the first coronation procession ” , Ctul Set nee Co-operative Society v. General Steam 
Navigation Co. [1903J 2 K. B. 75G ; 7 2 L. J. K B. 933, is an intermediate case. [The 
Judicial Committee in Afantme National Ftoh, Ltd., v. Ocean Trawlers, Ltd. [ ■ 935 J 
A, C. 524, 539, said of Krell v. Henry that 44 the authority is certainly not one to be 
extended." Cf. Mr. Landon in 52 L. Q. R. ( > 93 ^) *68 — I 7 a< ] 

« Per Collins M.R. [1904] 1 K. B. at 499 ; p«*r Romer L.J. ib. at 501. 

* Miotl v. Crutehley 11906] A. C. 7 ; 75 I* J- K. B. 147. 
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available for the performance of the comma.' 1 But in a later case 
the Court of Appeal would not be persuaded that a ship chartered 
in the summer of 190* for the purpose of conveying passengers to 
see the naval review intended to take place at Spithcad had failed 
to exist "as a review-visiting ship/’ and that the charterer was 
discharged on that ground. It was the charterer s own venture 
and risk, and this was not altered by the namic of the intended 
voyage being specified." In fact, the intended object, including 
as it did a cruise round the Meet, was not wholly frustrated, but 
this consideration does not seem necessary for the decision. 

Where the condition alleged to be of the essence of the con- 
tract is not the definite fact of a specific thing existing or not 
existing, the application of the general print iple becomes more 
difficult, as laml Parker observed," But the (iouu will not in am 
case entertain mere conjectures. 

It will not impute to the parties leliancc on particular facilities 
for the performance of the contract ot which thev 01 one ol them 
knew nothing at the time, although they were in fact material 
and weie displaced by inevitable accident. Parties cannot lx* 
deemed to contemplate conditions as essential of which they were 
not awaie at all; for example, a seller’s method of protunng the 
goods he undertakes to dehvei, when the buvci ncithei knows 1101 
concerns himself about it" Such a case* is quite different from 
the failure of a mode ot transport 01 die like, specially conteni 
plated by the contract. 

Many ycais ago it was decided, though the wide bc.mng of 
the reasons was not yet apparent, " that a delay in earning out a 
charter-party, caused bv something foi which neuhci }*ait> was 
responsible, if so gieat and so long as to make it unreasonable to 
require the parties to go on with the adventute, entitled cither 
of them, at least while the contract was cxccutotv. to consider ic 
at an end/'" I his is impoitant with reference to the impedi- 
ments due 10 exercise of paramount public authority within 01 
outside the jurisdiction which we dull presently consider. In 
Horloik v. Beal" foi example, the opinions of the majority of 
the I or els expressly rely on this line of authoitty. Only in oui 
own dav it has converged with that which is dciivcd f 10111 
raylor \. Caldwell. In the earlier maritime cases we find, as an 

11 JVickall & Knight Aihtvn I1901 J 2 K B 1 i<> ; 70 L. J K. B. boo. 

1# Hern? Bay Steamboat (m, \, Hutton [1903] 2 K * B. <>8j ; 72 I.. J. K. B. 379. 

'* 7 amphn V..V. (.a. \ . Anglo- Mexican Pttreieum Co. ( 191b) 1 1 A. C. at 423. 

14 Blackburn Bobbin (j>. v. AU/n f rc^l BJ i K. B. 4l>7 ; 87 L. J. K. B. 10O3, (I. A. 
u Lord BUuktiuru in Dahl v Nelxon ( i8Bx) 6 App. tla. *3, citing Getid v. Smith 

{ 187a) L. R. 7 Q. B. 404 ; 41 L, J. Q . B. 153 ; JacKum v. c nion Marine Insurant* t*o. 
(1874) 1 " K. io C. P. 125 ; 44 L J.C. I*. 27, Ex. Civ . *er imperially the judgment 
of BramwrU B, which docs refer to the rase of personal w-rvice as analogous, and to 
which, if to any one source, the doctrine of frustration may be traced ; it is expressly 
approved by Lord Blackburn, ub\ sup. See further Me Cardie J.’i critical survey of 
the authorities in Blackburn Bobbin Co, v. Allen [191 81 1 K. B, 340. 

»• [19(6] 1 A, C. 486 ; 85 1 * J. K. B. O02. 
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able writer has observed, 'a definitely maritime flavour ” as of 
rules in special matter, and but little reference to the larger com- 
mon law principles . 17 

C. FAILURE OF ASSUMED CONDITIONS AT DATE OF CONTRACT. 

Like results may be produced by the non-existence at the date 
o( the contract of a thing or state of things assumed to exist by 
the parties. In such cases performance is excused to the same 
extent and for the same reasons as if the failure of the assumed 
conditions had supervened. The simplest ease is where the 
subject-matter ol the agreement is some specific property or 
interest in property, but at the date of the contract there is 
nothing answering the description. This may be due to accident 
of which the parties are not yet informed, or merely to wrong 
information accepted by both. Either way there is a common 
mistaken assumption, and hence it has been usual to refer this 
class of cases to Mistake, or from a common law point cf view 
to include them in the capacious rubric of Failure of Considera- 
tion, Neither way, however, is adequate or wholly correct. It 
was useful for equity practitioners, in the time of divided juris- 
diction. to enlarge their borders under cover of a name already 
recognized in the Court of Chancery; but the only rational 
purpose of mentioning mistake in this connection is to exclude 
the supposition of fraud, which would induce new elements and 
call for a different mode of treatment. We proceed to give some 
typical examples. 

In Couturier v. a bought note had been signed for a 

cargo of Indian corn described as “of fair average quality when 
shipped from Salonua,“ Several days before the sale, but 
unknown to the parties, the cargo, then on the voyage, was found 
to be so much damaged from healing that the vessel put into 
Tunis, where the cargo was sold. The only question seriously 
disputed was what the parties really meant to deal with, a cargo 
supposed to exist as such, or a mere expectation of the arrival of 
a cargo, subject to whatever might have happened since it was 
shipped. Lord ( rauworth in the House of Lords, in accordance 
with the opinion of nearly all the judges, held that "what the 
parties contemplated, those who sold and those who bought, was 
that there was an existing something to be sold and bought." No 
such thing existing, there was no contract which could be enforced. 

When a lessee under a mining lease 1 covenants in unqualified 
terms to pay a fixed minimum rent, he is bound to pay it.,"' 

*» McNair on Legal Effects of War, 1920, 86. 

u (1(156) 5 H. L. C. 673 ; 25 L. J. Ex. 253 ; 101 R. R- 3 * 9 - Under the Sale of Goods 
Act, 1893, s. 6, the perishing of a substantial pari of a specific parcel of goods sold 
by an entire contract has the same effect as if the whole had perished : Barrow , 
Lm* & Ballard , Lid. v. Philip Phillips & Co. [1929] t K. B. 574 ; 98 L. J. K. B. 193. 

»• Marquis of Buie v. Thompson (1844) 13 M. & W\ 487 ; 17 L. J. Ex. 95 ; 67 R. R. 688. 
So in equity, Ridgwqp v. AVyd (1854) Kay, 627 ; 101 R, R, 776. 
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though the mine may turn out to be not worth working or even 
unworkable But it is otherwise with a covenant to work the 
mine or to raise a minimum amount Where a coal mine was 
found to be mi interrupted b> faults as to be not wouh working, 
it was said that the lessoi might lx lestmmed from suing on the 
covenant to woik it on the terms of the lesser pu>mg io\alt> ou 
the estimated quanmv of coal which remained utiwoiktd 3 * \ 
smulai question was fulls dealt with in Chfloni \ The 

demise was of all the mines veins, Xc of tlas on ceitam land 
Theie was no covenant hv the lesser to pas am minimum tern 
but thru was a covtnam to dig in rvers m ii of flu oim not 
less than i,ooo tons not nioit than 2.000 tons ol pipe oi | 4 >ttrr* 
tlas \n action was hi ought bv the lessor lot bieacli of ihis 
covenant Pica to the effect that tlute was not a* the lam ol 
the demise 01 siiki so much as i ooo tons ot such th\ uiidu tin 
lauds that ilu |xrfoimumt ot the covenant had alwavs txen 
impossible and (hat ar the date of the demise the dele ml mi did 
not know and had no ir'ison ihli means of knowing the impmibi 
It tv I he C oiiit held tint ti|>oii t lit Manual uirM'iunon ct the 
deed the coutiact was that the lessen should work oik wmuvcr 
rlas there might lx" uncle i the hnd and the counam sued on was 
mils a suhsidiaiv provision fi\mg the late at which u st ould bt 
worked I hi tcuam could not he presumed to warrant dial tlav 
should lx 1 found and die usuli of a decision m favoiu ot tin 
plaintiff would tx togi\< him i fixed uiiitiinuiu ic nt whin iu hul 
not covenanted toi it 


1XC 1 PI IONS I\ C OMVftKC IU ( ON 1 RAC Is 

fxpiess exceptions pvmidmg against such events as wc ate roti 
side ring air usual m social kinds of commercial and espetiall> 
mauumc conducts 1 h< turns ot these exujxions howtsti au 
archaic and gemtiul and the Couit lias m substance to appeal to 
principle to settle then application On the questions thus 
arising, which ait i calls not oidinarv questions ot tonsmietion 
certain points have been decided which have become pan of the 
wider dcKtune ^Vheie the pi maple part of the contiart 
becomes impracticable b\ an excepted risk, the putties are also 
discharged fTom performing any other parr which icmains 
possible, but is useless without that which has become 
impossible * 4 It is a general principle that a coutiact is not to be 


14 Ridgtmy t v Sntyd last mite 
41 O870) U R C P $77 40 I | C P 36 

11 It was pleaded as an rquilablr plea under the C 
ihr drfrnce as a local one 


L P Aa, but the Court treated 


44 Pct Montague Struth J 1 R C P at 587 Cp and dut Jmu v lomkmsm (iB«y£u 
1 H & N 195 t 2b L J Ex 41 , lofi R R 51b vthrrr the cos man t was not only 
to grt -i,ooo tons of rock salt per annum, but to pay 6 d a ton tor cv cry ton short, and 
the knee* knew of the stair of the nunc when they executed the lease Mills t 
Su*kr to, p 2tf» was decided on tta peculiar farts See L. R 5 C P at 506 . 589 
44 Goptt v Srmtk (1872) L R 7 Q R 404, 411, 41 L J O R. 153 , [White W drier 
Ltd v (Mm hay 6 map. Ltd Ti 94 *l? All L R 633, C A ] 
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treated as having become impossible of performance if by any 
reasonable construction it is still capable in substance of being 
l>erfornrtcd : but on the other hand special exceptions are not to 
be laid hold of to keep it in force contrary to the real intention. 
Thus where the contract is to be performed ” with all possible 
despatch,” saving certain impediments, the party for whose 
benefit the saving is introduced cannot force the other to accept 
performance after a delay unreasonable in itself, though due to 
an excepted cause, if the manifest general intention of the parties 
is that the contract shall be performed within reasonable time, 
if at all. The saving clause will protect him from liability to an 
action foi the delay, but that is all: the other party cannot tTeat 
the contract as broken for the purpose of recovering damages, 
but he is not pi evented from treating it as dissolved. 36 

D. 1XIRAORD1NARV IMERIERENCL 
1'erhaps there is 110 very substantial distinction between frus- 
tration ot an adventure In the exercise of human power 01 
authoim not contemplated by the contract and frustration by 
other kinds ol inevitable accident. But ” restraint of princes and 
rulers ” is a familial rubm among the express exceptions of 
mercantile instruments, and has now found its parallel in the 
modem dm trine of implied conditions. This development seems 
important enough to desene a heading of its own. Its pro- 
minence dates onlv fiom the wai , 1914 — 1918, but its origin goes 
back more than half a century. In Baily \. Dc Crespigny 57 a 
lessor covenanted with the lessee that neither he nor his heirs noi 
his assigns would allow am building (with certain small excep- 
tions) on a piece of land of the lessor’s fronting the demised 
pi enlists Afterwards a railway company purchased this piece ot 
land under the compulsory powers of an Act of Parliament, and 
built a station upon it. I he lessee sued the lessor upon his 
covenant: but the Couii held that he w'as discharged by the sub- 
sequent Act of Parliament, which put it out of his power to per- 
forin it. And Lhis was agreeable to the true intention, for the 
railway company coming in under compulsory powers, "whom 
he [the covenantor | could not bind by any stipulation, as he could 
an assignee chosen by himself,” was ”a new kind of assign, such 
as was not in the contemplation of the parties when the contract 
w’as entered into.” Nor was it material that the company was 
only empowered by Parliament, not required, to build a station 
at that particular place. 38 \s the American phrase concisely puts 

86 The Teutonia (187a) L. R 4 C. P. 171, 182 ; 41 L. J. Ad. 57, Cp. Jones Holm 
(1867) L R. 2 Ex. (and Hindi * 7 Co Ltd. v. General Fibre Co., Ltd. [1940] 

2 K. B. 517 ; 109 L. J. K. K. 857]. 

Si Jackson v. Unum Marine Insurance Co. (1874) m Ex Ch. L R. 10 C. P. 123, 144 sqq. ; 
44 h* J- C. P. 27. 

" fft69) L. R. 4 Q. B. 180 ; 38 L. J. Q. B. 98 
88 (1869) L. R. 4Q.. B. 186. 
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it* a covenant of warrant) docs not extend to the State in the 
exercise of its eminent domain 19 If a subsequent Act of I 1 ™- 

I lament making the performance of a contract impossible were a 
private Act obtained by the corn ratting party himself, he might 
perhaps remain bound bv bis contract as if he had made the 
performance impossible b\ his own act. but where the Att is a 
public one, its elicit in dischaiging the contrail cannot Ik* aheied 
In showing that it was passed at the instance of the |M»tv oiiginalh 
fiound " 

[The Judicial (aminmux have held that, white a (Mils to a 
contract elects to att in Mich a wav that Ins lailuie to comply with 
the requirements of a State department acting undei statutotv 
authority is due to his own fault, there is no Irustiatton n llus. 
indeed. is simply an application of the pi maple that fitisti ation 
is a niattci < au set! bv something for which mithci [unv was 
responsible Ibis rule, which had been recognised in earlier 
cases, was approved in data of the House oi lauds in iijfi in 
Joseph i.onstantine SS Ltd \ Imperial S mtltirij* ( mpotattuti, 
/ Id when* it was held that the burden of piovmg negligence 
or default is on the fiartv who denies ftustiaiion. it is not necessaiv 
for the jKirtv who pleads frustration to prove dial thru was no 
negligence on his pan In tins case* the cause of ihe accident 
constituting frustration <an explosion on a ship* could not Ik 
definitely ascertained nr attributed with certainty to am mgh 
genre of the pam pleading frustration and the pica was held to 
Ik* good ) 

Note that the decision m Hath \ l)t ( rf'/ugny was expressly 
based on bioacl grounds of principle M and so iht Omit of 
Appeal has field, as against the opinion on which the decision 
appealed from proceeded, namely, that the cnm|ianv taking the 
land under compulsory power was not the lesvr\ assign I Ju 
appeal was dismissed on the cjuite diflerem ground that in tlu 
c trcumsiaixes the lisk of cornpulsoiv acquisition bv the local 
authority was known to the defendants and rnusi Ik* taken as 
accepted bv them 91 

** X re Oiborn \ Jotholum (1871 11 Wall at b',7 | t > k- fav it iqmxJiKrd in the 

Rncatnnrvit of ( Vmcraris. tj 40, iltancrsiion 2 | tn hnifliuMt, hnuevi r, c hr principle 
don non rximtl to relieving a iflwt fmm liability on hn mvmauti v*brrt ihr dnmmi 
prrmitcs are acndrnuUy dettroyrd l*y tirr during a temporary <m * ujtaium undo 
compulsory prmm Matthrr v (mtIuu; food 2 A C*. 180 91 I J k. B 393 
** Brown \ Mayor of Ijondon t iBbi 5 9 (' H N S 7X1 , 'jn 1 , J ( F 225. in E* O* 
C. B N. S 8a8 , 31 L J. C, P. iBo 

II ilfarittmf Aaiumal Fuh, fjd , \ Of ran 'frfiwbn, l Mi (19^3) V C vi n»i I, J V I' 

>f (Curd in (1935J A C at 531 Iron* another dromon of the Judiual Committer in 
Mtrji Muljt v Cfmong tw SS (4* [1928] A C 497, iyo 7 So, too, l-nrd BlarJkbum 
in ihr House of Lords' dnrwuon, Dahl \. .VWwm (i Co ( 1881 1 ft App Ga 38, 53, and 
Lord Sumner tn Bad bum , Ud v Capet Of Co (1918] A. C. 433, 45a.] 

99 1(1042) A C ivh ibi-162, 171, 178, 189-190 ny>-aon Pmf Sione commniu on the 
decision in 60 L Q. R sma-20 4. ) 

11 See Che paauwfr tiled, p 243 

M Walton Hrnvrr, Ud v. Walker & Homjnrp, Ud (1931) 1 Ch 274 dor the disallowed 
opmkrti, see Che report below, ib. at 159) ; too L* j. Ch. 93. 
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In recent years not only the operations of war (already a regular 
subject of express exception ever since the framework of mercan- 
tile contracts was settled in its current form**), but domestic acts 
of executive authority conferred for war purposes have had like 
effects. 

In A ietropohtan Water Board v. Dick , Kerr & Co . 37 the 
defendants had contracted with the plaintiff Board in 1914-5 to 
construct a reservoir, providing all necessary plant and labour. 
The Minister of Munitions, in exercise of authority conferred by 
the Defence ot the Realm Acts and Regulations, ordered the 
work to be stopped in 1916. and directed the removal and sale to 
muntiou factories of a large part of the plant. In 1916 the Water 
Board sued tor (mtn aha) a declaration that the contract was 
still binding. The House of Lords held that the interruption 
was clearly beyond the contemplation of the parties and, being 
for an undefined and unascertainable length of time, must be 
regarded as a total frustration of the undertaking. The contract 
w<is therefore dissolved and not merely suspended. 

In Hoi lock v. BeaT 8 the question was whether the owner of a 
British ship was liable hn the seamen s wages after the ship had 
been detained at Hamburg and the crew interned in Germany, 
of which events the fust happened on the declaration of war 
(August 4. 1914) and the second about two months later. The 
House of Lords held, against a majoriiv in die Court of Appeal, 
that the further performance of the service became impossible in 
a commercial sense as from August 4,*’ and thenceforth no more 
u'ages weie due. 

Soon after this decision the House, agreeing with the Court of 
\ppeal b> a majority of three to two, 40 held that a time charter- 
party for sixt) months from December, 1912?, the charterers being 
tree to sublet for Admiralty or otiier service, was not determined 
or suspended when the Admiralty requisitioned the vessel for 
transport purposes. In the v iew of the majority there was no sub- 
stantial frustration ol the parties’ common purpose by a cause 
outside their contemplation, nor indeed anv definite common 
adventure at all; the owners were not concerned in the charterers 


■■ [In interpreting “ wai,” the* C. A. has recent!} taken account of the fact that, at an> 
rate for the purpose of cx< rpted risks in a charter-party, it is possible for war tt> 
exist dc Jacto, although the formal \iew of H.M. Government may be otherwise : 
Kawasaki, fifr. v. Bnntham Steamship Co., Ltd [1939] 2 K.. B. 544 ; 108 L. J. K. B. 
709] 

* 7 [1918I A. C. uq ; 87 L, J. K B. 370 . 1 

•• [1916] 1 A. C. 486 ; 85 L. J. K. B. 602. Lord Pa-moor dissented lor reasons confined 
to this particular species of contract. [Unger v. Preston Corporation [1942] 1 All E. R. 
200.] 

•■So Lord Atkinson, Lord Shaw of Dunfermline, and Lord Wrenbury Lord I.oreburn 
thought the decisive date was Nov. 2. 

*• Tamplin S.S. Co. v. Anglo- Mexican, fife. Co. [1916] 2 A. G. 397 ; 85 L. J. K. B. 1389. 
Lora Burkmaster, Lord Loreburn and Lord Parker ; Lord Haldane and Lord 
Atkinson dissenting. 
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doing any specific thing beyond payment of freight, and the 
charterers were not bound to use the ship at all. Doubtless the 
Admiralty requisition was a restraint of {winces, hut by the 
express terms of the contract that was not enough to susjxrnd the 
payment of freight .* 1 

The principle of frustutinn. howevei, ntav apple to a time 
charter in mote apptopriate circumstances, and has been so 
applied bv the House of la>rds itself.** 

There is i\o rule of law against applying the dex trine to a con- 
tract for the sale of unascertained goods, amt it tnav lx* so applied 
when the occasion calls for it. though such occasions cannot be 
frequent.** 

Further, it is to he observed that the disturbing cause must 
go to the extent of substantially presenting the jierfortnance of 
the contract as a whole. Intel ferencr leasing a considerable pan 
capable of performance will not be an excuse A gas company's 
contract with the kxai authority for provision and mamtenatui 
of lamps and burners and lamplight ing. as well as the supplv of 
gas, was not determined when the lighting of the bmps was foi 
bidden, for military reasons, by an older uixiei the Defence ol 
the Realm Regulat ions ** The terms of the com ran provided for 
a fixed quarterly payment calculated according to the number of 
lamps, but covering the whole of the company's undertaking, so 
that it was not jxrssible to sav what proportion of it was intended 
to be in respect of actual gas consuinpnoii Moreovet. full pet 
forma net of the contract could lx* resumed as well as ever on the 
tcmoval of the military restriction. 

On much the same principle the* lessee of a residential flat who 
became an alien enemy during the tenancy, and under the war 
regulations was forbidden to live there, was not discharged from 
his obligation to pay rent. He remained free to sub let, and 
continuance of his liberty tn use the flat in {x-rson was not an 
essential condition of the tontract.“ [The question whether tlx 
doctrine of frustration tan ever be applicable to leases was con 
siclered bv the House of Lords in Cnrklewood Properly, ire . 
Ltd. v. Leightons Investment Trust, Ltd.** The actual decision 
was that the dortrine did not apply to the particulai lease in this 
case, but the more general question was considered in obiter dicta 

41 Vr especially Lord Parker** judgment fiqiO) u \ (’.at 4 

•* Bank 1 am v Captl [1919] A. C. 435 ; 88 L. J. K. B* ill, where ihr tinner was f or 
twdvr month* only 

4 * Russell J. Rt Bated* Co., Ltd. (lOii) i Ch. 331, 380, : qt L J. t:h *13. Hcr^ 

the parties in question were held to have ** contracted tm the looting that peat'' 
would continue to exist between the country ol' the contracting parties and the 
country of the tourre of supply, and that the tourer of supply would remain open.” 
• 4 teuton Gm Co. v. teuton (J.D.C* I1916) a K. B. 428 ; 85 L. J. K. II. 17^, C. A 
Details of the contract are in the report below (1916) 1 R. B. 91a. 

44 temitm md Mrlhtm EttaUs Co. v. StMuvwtt f 1 c> 1 (ST) 1 k. B. ao ; H*j L. J, K. B. 

Sec, too, Sunft v. Macbem [1949], 1 K. B. 375, 

4, [l*M3l A .Gaai.l 
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and unfortunately the House was equally divided on die answer 
to it/ 1 

[An example of a coruract in which ihe frustrating event left 
no part of the contract capable of being performed is Denny, 
Mott & Dickson . Ltd. v. James B. Fraser & Co., Ltd . [1944] A.C, 
*65 (H.L.)]. 

It is not practicable here to discuss at large the facts proper to 
classes of cases, or peculiar to individual cases, on which the 
decisions have turned, nor to criticize the many and various forms 
in which the doctrine has been judically expressed in different 
cases and sometimes in one and the same case. A collection of 
these utterances was made by Lord Sumner in the Bank Line 
case.** It is certain that some of the dicta even in the House of 
Lords are in their literal terms too wide. 49 Only beginners in the 
law need to lx* warned that the wording of even the most learned 
judicial expositions must not be treated as authoritative without 
careful attention to the context and to the questions actually 
decided. 

| \I>Jl STM1M OI RIGHTS VM) LIAKILI i It.S OF TilE PARTIES TO A 
HU 'S TRATED CONTRACT] 

[ As has been, already stated, the parties to a frustrated contract 
are released from am further fulfilment of the obligations created 
by it. Until recently, it was also the law that any payment that 
had been made in pursuance of the contract prior to the moment 
of frustration was irrecoverable. This was commonly known as 
the rule in Chandler v. Webster'* the case in which it was laid 
down by the Court of Appeal. It operated harshly in so far as it 
prevented the recovery of any payment already made for which 
in fact no value had been received/ 1 It was inconsistent with 
Scots Law 43 and with modern Roman Law,' 3 and it encountered 
much criticism in later cases. The Lord Chanceller's Law Revision 
Committee in 1939 recommended its abolition/ 4 In 1942, the 
House of I-ords in Fibrosa Spolka Akcyjna v. Fairbaim Lawson 
Combe Barbour , Ltd ./' overruled Chandler v. Webster. The 


47 [Viscount Simon, L.C. and Lord Wright were of opinion that in certain circum- 
s tan res the doctrine might apply ; Lords Russell of Killowen and Goddard con- 
sidered that it never could apply ; Lord Porter reserved the point. On the whole, 
we find the arguments of Viscount Simon and Lord Wright the more convincing]. 
•• L 1 ^] A. C. at 437. 

0 Lord Lorrburn’s in Tamplin\ case [iqiti] 2 A. G. at 405. 

60 [ (1904J 1 K. B. 493 ; 73 L. J. K. B. 401]. 

11 [li.g., Civil Sendee Co-operatm Society , Ltd. v. General Steam Navigation [1903]. 2 K.B. 
756 ; 72 L. J. K. B. 933 \ Lloyd Royal Beige S.A. v. Stathatos (1917) 33 T. L. R. 390; 
3*4 T. L. R. 70.I 

\CanUare San Rocco v. Clyde Shipbuilding and Engineering Co. [1924] A. G, 226; 93 
L. J. P. G. 86. It was also contrary to many decisions in American law ; Williston 
Contracts, §§ 1954, *974 '» Restatement of Contracts, § 468]. 

Prof. W. W. Auckland in 46 Harvard Law Review, 1281 
l Cmd. 6009]. 

[1943I A. G. 3a ; in L, J. K. B. 433]. 
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following were the facts*. A contracted to manufacture and 
delicti to It certain machinery. part of the price to be paid in 
advance R airordmglv paid £ i ,000. Hirthci performance at 
the conti att w» fiustntted foi ica&om connected with the 
Eurofx.Mii hji. Held B was entitled to uxovei the £1,000 as 
upon .1 total failuu ot tonstdeiatton and that the foundation ol 
his light to do <«o nas quasKOittiait, wm conduit Chandlrr \ 
II ehMti wasi legal deti as wiongb decided Ixxuuse (1) the 0 >un 
had n rated tlx* claim as Ixuscd on contract, (at) Collins. M K had 
mistaken l\ held that the douniu ot fan tin c* ol consideiation was 
inapplicable unices the comiact wete wiped out altogedici. hut 
this was wiong. because tiusdaiion although M ie leaser die jmiihs 
irotn 1 111 (tier fulfilment of the contract does not ellact it ab 
imtw * It is itnpmtam to add that du House ol lends death 
itxogm/cd the iule that mono paid cannot he mmcird wheir 
du true iniei pi elation ol the conduct is chat the fumes intended 
the mone\ to lx* juid oik and out evtn d fiustiation « inks, eg 
wheie a comiact, utiriei which a s|KStatot is admit usl to a c ticket 
match, sdfMilaies that no ntoiuv shall lx 1 ctm tied if bad iseafhci 
ptevents tlx* itutcfi hom Ixuiir placed I he* House* also tecog 
nt/cd that custom mas hum; alxnit the same lesult as m du lout* 
established iule that height juid in advance is nni mmtiahh i( 
the toinple non ol du vovagt is liustiatecl 

I he dccisioi in the l ilnusa nut is us neccssanh confined to die 
facts befoie llu (.mm and the House ol folds Use If admitted 
that there mu othci as|xxts ol adjustment of du lights and 
liabilities ot the panic's which ought 10 be dealt with h\ du 
legislature He net, slum Is aftctwaids the l.aw Kefonu fl-nis 
trated (amtiactsi Vet, df|jf d» 7 («eo b, 1 )<»| extended con 

suleiabh the pnnciph ol the bihio\u <au t that decision is not 
uituclv superseded bs du \x t loi tlieie an case's expiesslv 
excepted ft am Hs ofxuadon 10 which neveithehxs the decision 
mas applv We must ude 1 bnrfh to the mam piousums of du 
\tt * and, as alii iclgiuent of see 1 1. sub sec t 1, a. is difficult 

dies ate given in rxtenw 

fh Where a contract'* governed h> English Jaw 6 * has Ixuoni* 
impossible of performance or been otherwise* frustrated, and the partie 
thereto have for that reason been discharged from the further perforin 
ance of the contract the following provisions of this section shall, juihjrc t 
** fSrr \ isrount Simon, 1- 1 \ analysis of the rraxom mvhit It led Co llic M R *» failao 
hf| 4 l) A C, Jip 4 fl| 

fT JBrm* \ SthtlUr itt7 1 > I. R t) la VS , 40 I< | fx 177 Alhton v Brutal Man** 
Insurant* O 187",/ 1 \pp <1» Jt*h syj) 

M [An cxfrUmt commcniar} upon u u (hat by Sir Arnold McNair in too L Q R 
160 174 Sec a bo a short monograph on it by Dr C»Dmille Williams, “ lain 

Reform i frustrated Contracts) Art, 1943/'] 
i* [This include* a contract in which the Crown u a party , xe< 1 i, sub + j 1 
•* [This inrludrx not only r on tracts 10 winch English law unquestionably applies hoi 
also easel where, under the CVmfhct of Laws, English law must he applied 10 the 
contract , for the rules as to such cases, see Dicey, Conflict of faiws fjth ed u Rules 

>55* 1&*I 
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to the provisions of section two of this Act, have effect in relation 
-thereto. 

( 2 ) AU sums paid or payable to any party in pursuance of the con- 
tract before the time when the parties were so discharged (in this Act 
referred to as the time of discharge ”) shall, in the case of sums so paid, 
be recoverable from him as money received by him for the use of the 
party by whom the sums were paid, and, in the case of sums so payable, 
cease to be payable : 

Provided that, if the party to whom the sums so paid or payable in- 
curred expenses before the time of discharge in, or for the purpose of, 
die performance of the contract, the court may, if it considers it just to 
do so having regard to all the circumstances of the case, allow him to 
retain or, as the case may be, recover the whole or any part of the sum 
so paid or payable, not being an amount in excess of the expenses so 
incurred. 

(3) Where any party to the contract has, by reason of any tiling done 
by any other party thereto in, or for the purpose of, the performance of 
the contract, obtained a valuable benefit (other than a payment of money 
to which the last foregoing subsection applies) before the time of dis- 
charge , there shall be recoverable from him by the said other party such 
sum (if any), not exceeding the value of the said benefit to the party 
obtaining it, as die court considers just, having regard to all the circum- 
stances of the case and, in particular, — 

(a 1 the amount of any expenses incurred before the time of discharge 
by the bench ted party in, or for the purpose of, die performance of the 
contract, including any sums paid or payable by him to any other party 
in pursuance of the contract and retained or recoverable by that party 
under the last foregoing subsection, and 

( b ) the effect, in relation to the said benefit, of die circumstances giving 
rise to the frustration of the contract. 

Sub-sect. 1 above appears to regard impossibility as a species of 
frustration, and perhaps impossibility here refers to physical 
impossibility like the destruction of a thing, the existence of which 
is essential to performance of the contract; e.g., the music-hall 
in Taylor v. Caldwell {ante, 237). There is no doubt, however, 
that ‘frustration ’ covers all the forms of discharge created by 
its occurrence, which have been discussed in the foregoing pages. 
The first paragraph of sub-sect. 2 embodies the Fibrosa decision 
and follows it in making quasi-oontractuai obligation the basis 
of recovery of the payment. The second paragraph and sub- 
sect, 3 go considerably farther than the Fibrosa case in taking 
account of other facts that call for adjustment of the relations of 
the parties. An instance of a ‘valuable benefit” referred to in 
sub-sect. 3 would be where, during the war. A., a famous singer, 
contracts to perform at B/s concert-hall for a month, payment of 
A/s stipend to be made weekly, and before the first week expires. 
A, is killed by enemy action. Here B. has received a “ valuable 
benefit ” in the performances already given by A., and A/s per- 
sonal representatives could claim accordingly the value of the 
benefit, but subject to deduction, under sub-sect. 3 (a), of any 
expenses incurred by B. in making all necessary' arrangements 
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for A.’s share in the concert*. Deduction would also be made of 
any money which B. has had to pay to C. who, under a separate 
contract with B.. had acted as the piano accompanist of A. 

Sect, i, sub-sect. 4, enables the Court to make allowance for 
“ overhead expenses and in respect of any work or services per 
formed personally.'" There is no definition of "overhead 
expenses." but the term is well understood in business circles 
and would certainly include ordinary office expenses incurred in 
connexion with the contract. 

Sect. 1, sub-sect. 5. excludes from the cognizance of the Court 
sums which have, owing to the frustration of the contract, become 
payable to a party under any contract of insurance, unless there 
was an obligation to insure which was expressly required by the 
frustrated contract, or bv any enactment. An instance of such an 
enactment would be compulsory insurance under the War 
Damage Acts.** 

Sect. 1. sub-sect. 6. provides that " where any person lias assumed 
obligations under the contract in consideration of the conferring 
of a benefit by any other (any to the contract upon any other 
person, whether a party to the contract or not. the Court mav. 
if in all the circumstances of the case it considers it just to do so. 
treat for the purposes of sub-section <3) of this section [sufiru] 
any benefit so conferred as a benefit obtained by the person who 
lias assumed the obligations as aforesaid.” Such would be the case 
of A. apprentic ing his son, Indore the outbreak of war. to B. for 
three years, in consideration of the payment of £'300 bv A. to B. 
at the end of that period, and the son Ix-ing called up for service 
in His Majesty's forces after two years. As he has already received 
the benefit of two years' instruction from B.. the (knot can allow 
B. to recover the value of that instruction from A." 

If there is a provision in the contract which is intended to take 
effect on frustration, or independently of frustration, the Court shall 
give effect to it and shall apply the Act only to the extent to winch it 
is consistent with the provision; sect, a, sub-sect. 3: and if the 
contract is severable and a severable pan of it has been per- 
formed, the Court shall treat that pan: of the contract as if it were 
a separate contract and had not been frustrated; sect, 2. sub 
sect. 4.** 

The following contracts are expressly excluded from the 
operation of the Act by sect. 2, sub-sect. 5. (a) Any charter-party 
(except a time charter-party or a charter-party by way of demise), 
or any contract (other than a charter-party) for the carriage of 

** [McNi.il-, 60 L. Q.R. 167 — 168. where the learned author now* that, if the iiuurann- 
M voluntary, although the court cannot take it into account, the iruurer, if he ha» 
paid the ton. will be mtbrogated to the payee’i righto again*! the other party]. 

** {McNair, ibid.. 168]. ’ 

** (To aotne extent the principle of dm subjection w*» recognized at Common Law ; 
lif & Su " m ‘ &-• v Bgkm UM.C. [1944] 1 All E. R. 107 
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goods bv sea, (b) Any contract of insurance save as is provided 
in sect. 1, sub-sea. 5 (ante). (3) Any contract to which the Sale 
of Goods Act, 1893 (36 & 57 Viet. c. 71), s. 7 (which avoids con- 
tracts for the sale of specific goods that perish before the risk has 
passed to the buyer) applies, or any other contract for the sale of 
specific goods, where the contract is frustrated because the goods 
have perished. 

The Act applies 10 contracts, whethei made before or after the 
commencement of the Act (August 5th, 1943), if the time of 
discharge is on or after ]ul> 1st. 1943 (sect, a, sub-sect. 1). 
If the time of discharge is earlier than July 1st, and the facts fall 
within ihc Fibrosa decision, that case presumably would apply, 
though the Act would not. 

A notable feature of the Act is the large amount of discretion 
that it confers on the Court (or arbitrator, if there is one; sect. 3, 
sub-sect. 2) One consequence of this is that an appellate court 
is unlikeh, apart fiom exceptional cases, to interfere with the 
adjustment made b\ a tiial judge l *] 


i ONSIRl 1.1 IO\ or CONDI HONS IN BONDS 
This kind ol instillments being archaic, their construction is 
still governed In peculiar and archaic rules, which however there 
is 110 occasion to apph in practice at this da), as such questions 
cannot well occur upon am foirn of bond still in use. It is 
however thought proper to retain the statement of these rules for 
reference at need, and it does not seem useful (even if it would be 
sale) to attempt an\ revision of the language, the subject-matter 
itself being antiquated. 

A bond is in form a contract dependent on a negative condition (cp. p. 
218). First the obligor professes to be bound to the obligee in a sum of a 
certain amount Then follows the condition, showmgthat if a certain event 
happens (generally something to be done by the obligor) the bond shall 
be void, but otherwise it shall remain in force. k ‘ The condition is sub- 
sequent to the legal obligation, if the condition be not fulfilled the 
obligation remains This is in terms a promise, stated in a singularly 
involved wav, to pav a sum of money if the event mentioned in the con- 
dition does not happen But this, as everybody knows, is not the true 
nature of the contract The object is to secure the performance of the 
condition, and the real meaning of the parties is that the obligor con- 
tracts to perform it under the conventional sanction of a penal sum. This 
view is fully recognized by the modern statutes regulating actions on 
bonds, by which the penalty is treated as a mere security for the perform- 
ance of the contract or the payment of damages in default. 4 * On 
principle, therefore, a bond with an impossible condition, or a condition 
which becomes impossible, should be dealt with just as if it were a direct 
covenant to perform that which is 01 becomes impossible In the former 
case the bond should be void, in the latter the rule in Taylor v. Cald- 
[McNair, ibid. 174]. 

4< Sir W. W. Follctt, m3. Beswvk v. Swindells (1835) 3 A. & E. 873 ; 53 R. R. 200. 

•• As to these, see Preston v. Dama ^1872) L. R. 8 Ex. 19 ; 42 L. J. Ex. 33. 
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welt* would determine whether it were avoided or not, Wc shall see 
(Ch. 8) that when* the condition in illegal our (kmrte have found no 
difficulty in considering the bond as what in truth it is : an agreement to 
do the illegal act But in the cave of im possibility the law lias stuck at 
the meielv Formal view* of a bond as a contract to pay the penal sum. 
subject to lie avoided by the performance of the condition, acrordingh 
if the condition is impossible either in itself or in law the obligation 
remains absolute. 

If a nun he bound in an obligation. &c . wide condition that if the 
obligor do go from die chinch of Si Peter m Westminster to the < hutch 
of §t Peter in Rome within three hours, that then the obligation 
shall l>e void The condition o void and impossible and the obligation 
standelh good " So again, if the* condition i> against a maxim or rule m 
law, as “ if a man he* Ixniiid with a condition to rnfrofi kits wife, the 
condition is void and agam*t law. brcauM* it is against die maxim m law 
and set the bond is good 

In the same wav, *' wkien the condition of an obligation i* so inxrmihl» 
and mcertain that the meaning cannot Ik known dine tin condition 
only is void and the* obligation good " 

On die point of subsequent impossibility howevn the suutlv fonual 
xiew is abandoned and an opposite result aimed at hut still in an 
artific nd wa\ Tkir condition n is said is for the kienehl of the obligor 
and the performance thereof shall save the Imnd theiefore hr shall not 
l<*»r the benefit of it bv (lu act of (hd v! and wh< if the condition o 
possible at the date of the instrument ’and Itrforr the* same can Ik 
performed die condition becomes impossible hv tin art of God, or of tie 
law, or of the obligee there the obligation is saved 11 4 or as another 
book ha* it, ” die cfcbhgatinn and the condition lx>?h art Ik come void”"" 
44 Generally if a condition that w,c* possible* when made i^ lire nine 
impossible hv tkie act of God the obligation is discharged" 4 As to the 
acts of the law and of the obligee this agrees with the doc trim of con* 
tracts in general as to inevitable accident it establishes a diflrrent rule 
The decision m Laughitt c < au was an application of the same view 
and it therefore appear* that there should nrvci have Ik* n am c|uestton 
of extending it to direct covenants or contracts 

The peculiar iav> thu* laid down is distinctly re cognized hv modern 
authorities'* Ilowevri if a Imnd appears on the la<< of it to l>e given 
to secure the performance of an agieemrnt which it recite*. tin* condition 
will take effect according to the trur intention of the agreement ratlin 
than the technical construe turn resulting from thr form of the mstru* 
ment ’* 

Alternative conditions, at am rate as to immediate impossibility, and 
conditions made impossible bv the default of the parties or otherw ise than 
by the “ act of God," aie treated m thr same* wav a* chrrc t promises 
4 ‘ When a condition becomes impossible hv the act of the obligor, such 
impossibility forms no answer to an action on the bond”** 

*° 1863) \ B 9 c S U26 p jy 7 

11 ( o Lit 206 A Home of the ir *1 m Cokr'c text are omitted* to the same rfferf, 
Shrpp 'four fist 372 A* if* going to Romr the more usual phrase in thr old I100V* 
is three daw, nhich »* nov% inapfdic able 
** Shepp Imirhftt 373 

** This reasoning appear* both in fjwghlcr' * t<t*r lyp,) 3 Co Rrp 21 A, and tuamb\ 
eatt 1 y)ij, th. j% b 

• 4 G>. lit arth a ** Shrpp I ourlut. 372 

M Ro. Ab 1 44c), G, pi 1 , repeated on 431, I pi r 4? Note M . 

I# t Win*. Saund 23B ; prr Williams J Nmm \ Mqyor of l/mdm ( <1 C B N S 
736, 747 ; 30 I,. |. C. P. a^5, 

M Buwkk v. kmrukUs f 1IJ331 Fat Ch. 3 & E BOB ; 53 R. R. 196 
M Per Cut. Bejwtck v SivmcUIh, 3 A, & E. at B83 ; 53 R. R, 207. 
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“ When the condition of an obligation is to do two things by a day, 
and at the time of making the obligation both of than are possible, but 
after, and before the time when the same are to be done, one of the 
things is become impossible by the act of God, or by the sole act and 
laches of the obligee himself; in this case the obligor is not bound to do 
the other thing that is possible, but is discharged of the whole obligation. 
But if at the time of making of the obligation one of the things is and 
the other of the things is not possible to be done, he must perform that 
which is possible. And if in the first case one of the things become 
impossible afterwards by the act of the obligor or a stranger, the obligor 
must see that he do the other thing at his peril.” ‘‘ If the condition be 
that A. shall marry B. by a day, and before the day the obligor himself 
doth marry her; in this case the condition is broken. But if the obligee 
marry her before the day. thr obligation is discharged."*' 

" If a man is bound to me in 20/. on condition that he pay me 10/., in 
that case if he tender me the money and I refuse he is altogether excused 
from the obligation, because the default is on mv part who am the 
obligee.”' 1 

11 Shrpp. 1 out list, jfij, {i|2. lt Brian (!. J. 22 Ed. IV. 26. 
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I NLAWH I Vt.RkEMF N I S 

iMV ISION Ol 1 Ilf SI IIJM 1 

VVc have aluadv seen that an aglet utent is not m am cast* 
enforceable bv law witlvout vitishing sittidn conditions as 
being made between cajwbk [units, bung suliuiemlv ccivaui 
and the like 11 u tints satisiv these conditions, it is in general a 
comma vshith the lav* commands the pa i ties to (xifoim But 
there .lie mam things vshith the law posttivciv commands jx'oplc 
not to do Uu uasotvs foi issuing stub commands the weight ol 
the sanctions bv vs hull tins ait enforced anti tin degne of thtii 
ap|uient net t vsetv m tv|xditm\ an evitedmglv vinous hut loi 
the pi event puijiose uiuni|ioitaiM \ imiidti tin oltsituc turn ot 
i highuav and the salt ol i loai othcrvsiv than In might an 
all on the saint levying tu so in as iluv an all ten bidden aits 
II the subject matte i of in agutmuir l x mu h that t lie ptrloiiu 
unit of it vsoultl titbit consist in doing a fotbidd<n ut m be so 
connected therewith asm ht in substance juit of t!u same tians 
action the lav < armor command the [mums to [kHoiui that 
agrctiiunt It will not alvsavs command them not to jxifonn n 
fir then an nuns c xsc-s w hi u tin |x rfoi iiMiue of tJu (garment 
is not in itsedf an offence though r fit complete execution of tin 
object of the agreenu nt is but at all t vents it w dl give no vin of 
assistance to sue h i tiansaition \grc < limits of tins kind an void 
as being ill* gal in the stmt sense 

Ygam tfiere an certain things which tin lavs’ elms not forbid 
in the sense' of attaching jxnalties to them but vs huh are violi 
lions of established rules of dteenev moials or good rnanncis 
and of vs hose misclucvous twain in this rcsjxet the law so fat 
takes notice that it will noi letogm/t them as the giound of am 
legal lights \gi cements vshose subp-ct nutter falls wirlun this 
description are void as bang unmoral 

Further, thne air rnanv transactions vshitJi cannot fiulv lx 
brought within either of the foregoing < lasses ami vet cannot ton 
vcmcntlv be admitted as the subject matter of valid (onnaits, oi 
can be so admitted on Iv undei special icstuctiom Iluv se*cm in 
the mam to fall into the follovsmg categories 

Matters governed bv reasons outside the irgular scope of muni 
cipal law and touching the relations of the commonwealth to 
foreign states 

1 It , the common Jaw But qu whether the common Uw could take notitr ol am flume 
a* unmoral which would not consrirutr an oftrocc sfaintt either common or 
ecrfouasucal law 
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Matters touching the good government of the commonwealth 
and the administration of justice: 

Matters affecting particular legal duties of individuals whose 
performance is of public importance* 

Things lawful in themselves but such that individual citizens 
could not without general inconvenience be allowed to set bounds 
to their freedom ol action with regard to those things in the same 
manner or to the same extent as they may with regard to other 
things/ Agreements falling within Lhis description are void as 
being aganist public policy / 

We have then in the main three sorts of agreements which are 
unlawful and void, according as the matter or purpose of them 
is — 

j Contiatv to positive law . (Illegal.) 

2. Conti an to posit i\e moralitv rccogni/ed as such bv law. 
{I tn moial.) 

3. Contian to the common weal as tending 

A. lo the pre | Lidice of the State in external relations. 

B. To the prejudice ol tine State in internal relations. 

C. Vo improper or excessive interference with the lawful 

action ol individual citizens. (Against public policy.) 
This division applies to the reasons which determine the law 
lo hold the agt cement void, not to the nature or operation of the 
law* itself: the nullitv of the agreement is in everv case a matter 
of positive law. Bearing this in mind, it is convenient to speak of 
1 he agreement nseli as contrary to positive law, to morality, or lo 
public |x>li<v, as the case mav be. 

The airangemcm lure given is bclie\ed to represent distinc- 
tions which are in fact usuallv iccogni/ed in our Courts. But like 
all classifications it is only approximate: and w T here the field of 
judicial discretion is so wide as it is heic (for now'here is it wider) 
we must expect to find many cases which may nearly or quite as 
well be assigned to one place as to another. 4 Some positive rules 
for the construction of statutes have been worked out by a regular 
series of decisions. But with this exception wt* find that the case- 
law on most of the branches of the subject presents itself as a 

8 W> hast* ahead} seen that the specific operation of contract is none other than to 
set txuinds to the party's freedom of action as regards the subject-matter of the 
< onirat t 

a [ Hie author takes a narrower vie\s of the scope of public policy than the Courts have 
done, but, as he himself states above, his classifications are only approximate. See 
next note.) 

• [Notable instances of this are W\o recent decisions of the House of Lords : Fendef v. 
St. John-Mildmay [1938] A. C. 1 (p 267^, and Bmsford v. Royal Insurance Co., Ltd. 

S 5] A. C, 586 (p. 258), both of which were decided on Pollock’s third ground 
tic policy), although t>oth are c ognate, according to the context of his book, to 
the first of his headings (agreements contrary to positive law). Thev have accordingly 
been treated in this edition under the first heading so far as their classification goes, 
but their general bearing on public policy is considered under that topic (pp. 289— 
toik] 
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clustered group of analogs railier than a tinea* chain of atuhorttv 
We have then to select from these* gioups a certain number of the 
more central instances. 1 he statement of the gcnetal mlcs which 
applv to all classes of unlawful agieements mdiffcrciulv will lx 
resend, so fat as practicable, until we base gone through the 
several < lasses 


I -CORHMtNJS U»MKCk\ mmsimi i vw 
C RIMINSI 

1 he simplest case is an aguemem m tonmm a u mu ot nulu i 
aide off cm e 

If one bind liimscU to kill a man bum a house uiaimam \ 
suit, oi the like it is void 

\\ ith vc iv few c \et ptions obv louslv 1 1 limn il agu t me nis do m>i 
occ ui in ouv own time and m civilised countries and at all events 
no attempt is made to enforce them In tlu c ig)m c nth 1 1 mm v i 
bill was filed on the frejunv sub of the tveheepur In i logins n 
man against his fellow foi a (xirinnslup account l he lull w ts 
reported to the Cotin froth scandalous uul mi|Nimunt md the 
plaintiff \ solunois wtre fined and his counsel mdend to \m\ 
costs’ (huur whcthci the law will vcceigui/i a pu tut (ship c v« n 
in an occupation which ts discouiagcd bv law though not ittnilh 
punishable *uch as hook making ** 1 he epic st ion mas mse how 

ever, wheihei a |urti<ul,u dung agreed to Ik done ism is mu 
an offence or wluthci a jMiticulai ague merit ts or is not on the 
true* construction oi it an agree mem to commit an offence In 
the singular case of Watot oj \tn unit \ \otfalh R\ Co,' the 
defendant cornpanv l>eing authorize d to make a budge over i 
navigable river at one jumeiilai place had found elifhc till irs in 
executing the siatutotv plan and hact Ik gun to build the budge 
at another place the plaintiff cor fxnation took steps to indict 
the companv for a nuisance llu maun was t om promised bv an 
arrangement that the companv should not discontinue' then 
works but eompltte them in a panic ulai iiianrtn intended to 
make sure that no serious obstruction io the navigation should 
ensue and an agreement was made bv deed in which the com 
pans covenanted to pav the cor fioiaiion i ooo / if tin woiks should 

* shfjfm Iou<h«t $yo 

* I indfrv on CartncrMim Orth rd 117 Srr l K is u*, tor an uontml of I* 

raw Event v Wdluvn i \cnintl Inmi the noginal* m tin- Kn«tnl Offur 

** Hrtrhrr Moulton I* J in Hv**m i v Stuart A inc [hjoH] j K II at 71H 77 1 J K I* 

7*M, (allowed, O ( ontm x fUltlm [itfinj j K H f ; i go I J k B ini n* 1 

follow rt! bv Mftafflir J Jejfny * Attmjfmd |iwi) j K B is* 1 1 n Humfherr ' 
Wilson f 1 141 L f 46c#, land Hr wan ( ) ^RrrrtJ wiih Mt< ardic* ) Hi" 

(ktumn wa* affirmed Ijy the C \ willioul 1 xi)rrw nrhientc to llm Imii u w diffaruh 

to *ce how ihrv touki have affirmed the L (' ) if thr> had held the \ tew that 1 
booknudung partrtrrahip 14 unlawful ] 

7 (See Ttmm v M t A (*937] A C 7**7 » and Prof C*<x»d hart, btavi, eh ts J 

[(*55) 4 E Sr B 397 , 24 L / Q B 105 , 99 R R viO 
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not be completed within twelve months, whether an Act of Parlia- 
ment should within that time be obtained to authorize them or 
not. The corporation sued on this covenant, and the company 
*et up the defence that the works were a public nuisance, and 
therefore the covenant to complete them was illegal. The Court 
ol Queen's Bench was divided on the construction and effect of the 
deed. Erie J. thought it need not mean that the defendants were 
to go on with the works if they did not obtain the Act. “Where 
a contract is capable 1 of two constructions, the one making it valid 
and the other void, it is clear law the first ought to be adopted/* 
Here it should be taken that the works contracted for were works 
to be rendered lawful bv Act of Pailiamcnt. Coleridge J. to the 
same effect : he thought the real object was to secure by a penalty 
the speedy reduction of a nuisance to a nominal amount, which 
was quite lawful, the corporation no* being bound to prosecute 
for a nominal nuisance. Lord Campbell C.J. and Whiteman J. 
held the agi cement bad, as being in fact an agreement to continue 
"an existing unlawful state of things. The performance of it (with- 
out a new Act of Parliament) would have been an indictable 
offence, and the Corn* could not presume that an Act would have 
been obtained. Lend Campbell said: — “In principle I do not 
see how the presem case is to be distinguished from an action by 
A. against B. to recovei 1.000/., B. having covenanted with A. 
that within twelve calenclai months he would murdci C., and that 
on failing to do so he would forfeit and pav to A. 1,000/. as 
liquidated damages, the declaration alleging that although B. did 
not minder C. within the twelve calenclai months he had not paid 
A. the 1 .000/ “ 

It seems impossible' to draw am conclusion in point of law' from 
such a division of opinion 10 But the case gives this practical 
warning, that whenever it is desired to contract for the doing of 
- something which is nor ceitainlv lawful at the time, or the lawful- 
ness ol which depends on some event not within the control of the 
parties, the terms of the contract should make it clear that the 
thing is not to be done unless it becomes or is ascertained to be 
lawful. 

Moreovci a contract may be illegal because an offence is con- 
templated as its ulterior result, or because it invites to the com- 
mission of crime. [For example, if A. insures his life, and the 
policy provides for payment of the sum assured if A. commits 
suicide while sane, and if A. does commit suicide while sane, 
his personal representative cannot recover the sum, for the law 

* 4 E. & B. 4*4 1 * 

>• Not only was the Court equally divided, but a perusal of the judgments at large will 
show that no two members of it really looked at the case in the same way. The 
reporters (4 E. At B, 307) added not without reason to the head note : Et quart inde, 
[See die remarks on this case made in Eastern Counties Rp. v. Hawkes (1655} 5 H. L. C. 
33 '» 358 . 37 ' ] 
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will not assist him to recover the fruits of A.’s crime/ 1 ] So too 
although there 1$ nothing unlawful in priming, no right of action 
can arise tor work done m priming a criminal libel u But tins 
depends on the mote general considerations which we lesene toi 
the picsem 


him om\i 

Vgain an agicvmcm mil gciiiialh Ik illegal, though the matter 
o! it mav not be an indictable offence, and though the formation 
of it mas not amount to the offence of compuatv, if it content 
plates 11 arts uvil injurs to thud pci sons 1 Dius an agieernent to 
divide the profits of a fiaudulent scheme 01 to cam out some 
object in itself not unlawful bv means of an apjuicnt tirspass 
breach of contract <u breach of tiust is unlawful and void 14 \ 
applies to his fiiend B to advance him the puce of cciiam goods 

which he wants to huv of C B treats with ( for the sale and 

pavs a sum agreed upon Ik tween them as the pvui It is secictlv 
agreed betw ecu \ and C that \ shall |mv a iuillut sum this last 
agreement is void as a fiaud upon B whose intention was to 
relieve V from juvmg am pan of the pint u \gam V and B 
are interested m common with othei jxrsons tn a tiansactinn 
the nature of which iec|uucs good faith on all hands and a scat* 
agreement is made between \ and B to the prejudice of those 
others’ inteiea Such are in fact the cases of aguemeuts in fraud 

' ' [Bern ford \ R<mtl Imwtvx f Cu iMi ( 1 9 ) \ t ytO i«n I J K II 464 I It 

Amrntan authorities arc < Ofwdrml lr\ Prol <»**xthari in ,j- I (Jj. R *,73 r ,IK 

Can a bona hit aswisnrr of llir jxjIk » rc*tavr» to ihc mtrni ot km iiilrrrtt * l*oru 
Vtfcm and Ihankrrcon ww <Vf opinion obiter that hr mxiI 1 41 yrj boi and tho 
rrferrrcl ir> Moore v W volte? ifbyy 4! I H jp *% Mijipnrting thnr opinion lor 
Macmillan, hovse-vrr rewrved hw view on tht* question jh 603 | 

13 f*opl<tt \ Start kdale R & M s 17 • • (» & V , \ 1 R R bo* 

M If A contract* with B to do fcxnrthiug whi<h in ‘ni hot not to B knowledge 
would involve 4 breach of contract tn trust \ raiinm law lull v perforwr* hi* pronuar 
but yet mav rlJ hr liable m damage* tor the brrarh \f dinned \ (Mtiewood (18s** 
5 Ex 773 , 20 J Ex a, 82 R R 71 Srr further at end of this chapter 
1 1 Approved by Lord Ihmedm, b armor i Mart \ Mdnr [iqi<y] \ C. 106, 1 13 , 

I* J P C 33 Hw* lih of Scotland » similar 1 b 
li An agreement to commit a civil injury » a conspiracy in many, but it t* stiU uneertau 
precisely in what, cases [In the law of tort, it n now clear that a combination 
which indict* damage on another person may be a tortious conspirao although, * f 
the act causing the damage were inflicted by a single person, it would not lie tort torn 
I jut this, of course, doe* not mean that any act done in combination which inflict 
damage on another person 1* tortious Crgfkr Hand H open Hams 7 weed Co , Ud 
v Vetkh (1943) A C 43s (H L )} See arurie on Conspiracy m hncycl Law* ol 
Ingland, 3rd «d An agreement to commit a trespass likely to lead to a breach id 
the peace Reg \ Rowland* I tB^i 17 Q, B <*71, (»ttb , 21 I I M C 81 , 83 R R 
hi 5 —or to commit a civil w rong by fraud and fake pretences, Keg \ War burton (1870 
1 ~ R 1 C C R 374 , 40 l- , 1 - M C 33 , rp Reg \ Asptmdl (187b) a Q. ^ 
at # 46 K J M C 143 is a conspiracy An agreement to commit a aonple 
breach of contract is not a conspiracy (knu, where such an agreement is liken 
to cause great public mischief. Vertm v Uiw (lard) (17 tx*) 4 Burr 347a.] See 00 
the whole subject, Mogul Steamship Co \ Mtimgor> (raw & Co [1893J A. C 95 
61 L J Q, B 195 t Q/am v Leathern [1901J A C 393 , 70 L J r C. 76 , Veto* 
Case (supra) ] Before the C L P. Act a court of common law could not take now** 
of an agreement being tn breach of trust so as to bold tt illegal t Warwick v /bhwsr 
(184a) toW.flLM.a74; 60 R.. R. 608 ; and agreements to indemnify trustees 
formal breaches of trust are in practice constantly assumed to be valid in equity a* 
well as law. 

l * Jmkm v Duehom (1790; 3 T. R 531 
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of creditors that is, where there is an arrangement between a 
debtor and the general body of the creditors, but in order to pro- 
cure the consent of some particular creditor, or for some other 
reason, the debtor or any person on his behalf, or with his know- 
ledge, 1 * secretly promises that creditor some advantage over the 
rest. All such secret agreements are void: securities given in 
pursuance of them may be set aside, and money paid under them 
ordered to be repaid . 18 Moreover, the other creditors who know 
nothing of the fraud and enter into the arrangement on the 
assumption 44 that they are contracting on terms of equality as to 
each and all ' are under such circumstances not bound bv any 
release they give. 1 ” And it will not do to sa\ that the underhand 
bargain was in fan for the benefit of the creditors generally, as 
uheie the preferred creditor becomes surety for the payment of 
i he composition, and the real consideration for this is the debtor's 
promise to pay his own debt in full; for the creditors ought to have 
the means of exercising their own judgment . 20 But where one 
creditor is induced to become surety for an instalment of the 
composition h) an agreement of the principal debtor to indemnify 
him, and to pledge part of the assets for that purpose, this is \alid: 
For a compounding debtor is master of the assets and mav applv 
them as he will . 21 

The principle of these rules was thus explained b\ Erie J. in 
Mallahru v. Hodgson : — 22 


4 ‘ Each creditor consents to lose part of his debt in consideration that 
the others do the same ; and each creditor may be considered to stipulate 
with the others for a release from them to the defendants [the debtors] 
in consideration of the release by him. Where any creditor, in fraud 
of the agreement to accept the composition, stipulates for a preference 
to himself, his stipulation is altogether void : not only can he take no 
advantage from it, but he is also to lose the benefit of the composition.” 
The requirement of good faith among the creditors, and the preventing 
of gain by agreements for preference, has [sic] been uniformly main- 
tained b\ a series of cases from Leicester v. Rose 1 * to Howden v. Haigh ” 
and Bradshaw v. Bradshaw” 2 * 


From the last cited case 16 it seems piobable, though it is not 
decided, that when a creditor is induced to join in a composition 

J 7 Equality among the creditors is of the essence of the transaction. Any agreement 
to give a preference, made with the debtor’s privity, strikes at the root of the deed. 
It is immaterial whether the arrangement Is under a statute or not, and whether 



a contrivance for preferring a particular creditor. 

McKrwan v. Sanderson (1873) L. R. 15 Eq- at 2 34> P« r Malins V.-C. ; 42 L. J. Ch. 296 
l% Dauglish v. Temumi ( 1866) L. R. 2 Q.. B. 49, 54 ; 36 L. J. Q. B. 10. 

Wood v. Barker (1865) L. R- 1 Eq. 139. 

Ex parte Burrell (1876) 1 Ch, Div. 537 ; 45 L. J. Bk. 68. 

(1831) 16 Q,.B. 689, 711—712 ; 20L.J. Q..B. 339, 347 ; 83R.R.679. Seejurther 
Ex parte Oliotr (1849-51) 4 Dc G. fit Sm. 354* 

(1840) 11 A. & E. 1033 ; 52 R. R. 579* 

(1803) 4 37 « * 

not be in money. ^ _ 

Higgins v. Pitt (1849) 4 Ex. 31a ; 18 L, J. Ex. 488 ; 80 . 


0) 1 1 . , „ , , 

a) 4 East, 37a ; showing that the advantage given to the preferred creditor need 




& W v 29. 
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by having an additional payment from a stranger without the 
knowledge of either the other creditor* or the debtor, the debtor 
on disordering this may refuse to pav him more than with such 
extra payment will make tip his proper share under the compost* 
tion, or mav even letmct hack the excess if he has paid it imolun- 
tartlv, e.g. to bona fule holders of bills given to the creditoi under 
the composition. 

A debtor who has given a fiaudutcm pieferente can claim no 
beneht under the conqiouiion even as against the creditor to whom 
the preference has been given/' 

A secTd agreement hv a cieditoi to withdraw his opposition to a 
bankrupts discharge oi to a composition is cqtialh void, and 
it does not matter whethei it is made with the debtor himself 01 
with a stranger/* not whether the tonsideration offeied to the 
creditor foi sucli withdrawal is to tome out of the debtors assets 
or nor* and this even tl it isjuit of the agreement that thetredum 
shall not piove against the estate at all i# In like manna if a dehtoi 
executes an assignment ol Ins estate and (Ileus im the Ixnefu ol 
all his < rcdilois upon a sctict agieeim in with the ti ustei s that jui t 
of the assets is to he retmnul to him, this agreement is void * 

We have hue at an rails stage ol the subject a good nistaiui 
of the net ess.ii ilv appinxtm.cu ch.ii.utri ol o«u ( lassitiianoii \\^ 
have placed these agreements in fund of ueditois hue as Ik mg m 
effect agieenu ms to loinum c i\ il injmies lint a lomjiminnn with 
creditois is in most (.iscs something moie than an oulinaiv usd 
contract, it is in truth a qiiaaijuduial proceeding. and as Midi is 
to a certain extent assisted hv the law u Public jioluv. theiefou 
as well as pnv.ite right, requires that such a prcHccding should lx 
conducted with gcxxl faith and that no uansaction which interferes 
with equal justice lx* mg done iheiein should he allowed to stand 
The doctrine of fraud on thud panics, as il mav he called is 
however not to be extended to cases of mere suspicion or conjee 
ture. \ posMbilitv that the performance of a contract mav injure 
third jxTSons is no ground for presuming (hat such was the inun 
tion. and on the strength of lhar presumed intention holding u 
invalid Inruecn the parties themselves. 

*• Where an instrument lx* tween two parties has Ixrn entered mm 
for a purpose which may be considered fraudulent as against sonx 
third person, it may >tt be binding, according to the true construe tic n 
of language, as Ixrtwcen themselves” 

Nor can a supposed fraudulent intention as to third pei&nm 
(inferred from the- general chaiaaer and circumstances of a tram 
action) lx* allowed to determine what the true construction is/‘ 

14 See page 259. 

* T /fa// v. Dytm (iBul 17 Q B 78s ; 11 LJ Q B 224 ; 85 R, R. 68a. 

*• McKi t v Sanderson {1873) L R. 20 Kcj. 6s ; 4a L. J. Cai. 296. 

** v. Doha (1876) 1 C, P. D. *65 ; 45 L. J. C P. *98. 

»* i tt kw pf y Act, 1014, w. >6 r 17 (from the superseded Act of >883). 

* 4 Show v. jbifio (iaso) 15 Moo, r. a 43a, 455. 
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FRAUD ON THIRD PERSONS 

There are certain cases analogous enough to the foregoing to 
call for mention here, though not fo: any full treatment. Their 
general type is this: There is a contract giving rise to a continu- 
ing relation to which certain duties are incident by law; and a 
special sanction is provided for those duties by holding that trans- 
actions inconsistent with them avoid the original contract, or are 
themsehes voidable at the option of the party whose rights are 
inlringecl. We have results of this kind from 

Uo Dealings l>etween a principal debtor and creditoi to the 
piejudice of a surety: 

(b) Dealings by an agent in the business of the agenev on his 
own account: 

if ) Yolumurv settlements before marriage “ in fraud of marital 
rights." 

In the first case the improper transaction is as a rule valid in 
itself, but avoids the contract ol suretyship. In the second it is 
voidable as between the principal and the agent. In the third 
it is (ot was) voidable at the suit ol the husband. 

(a) Smct’suhift - Am variance, made without the surety's con- 
sent in the tenns oi the contract between the principal [debtor] 
and the creditoi, discharges the surety as to transactions subsequent 
to the variance/’ 1 " unless it is evident to the Court “that the 
alteration is unsubstantial, or that it cannot be otherwise than 
beneficial to the suietv/"' The suretv is not the less discharged 
“ even though the original agreement may notwithstanding such 
v ai Mine be substantially pci formed/’ 3 * An important application 
of this rule is that where there is a bond of suretyship for an officer, 
and 1>\ the act of the parties or bv Act of Parliament the nature 
of the ofhte is so changed that the duties are materially altered, so 
as to affect the peril of the sureties, the bond is avoided/’ But 
when the guaranty is for the performance of several and distinct 
duties, and theie is a change in one of them or if an addition is 
made to the dunes of the principal debtor by a distinct contract, 
the surety remains liable as to those which are unaltered,” The 
following rules rest on the same ground: 

“ The suretv is discharged by any contract between the creditoi 
and the principal clebtoi . by which the principal debtor is released, 

** Indian Contract Act, s. 133. 

Holme v. Brunsktll (1877^ 3 Q.. B. Div. 49s (diss. Brett L.J.l, overruling on this point 

Sandman v. Aston (1873) L R. 8 Ex. 73 ; 42 L. J. Ex. 64. 

Per Lord Cottenham, Bonar v. Ataedonaid (1850^ 3 L. C. 226, 239 ; 88 R. R. 68. 
14 Oswald v. Mayor of Berwtik-on-Titmd (1856) 5 H. L. C. 856 ; 25 L. J. Q. B. 383 ; 

Pybus v. Gibb (1846) 6 E. & B. 902, 911; 26 L. J. Q.. B. 41 ; Mayor of Cambridge v. 

Amu (1858) E. B. & E. 660 ; 27 L. J. Q,. B. 474. 

Harrison v. Seymour (1866) L. R. 1 C. P 5*8 ? 35 L - J- C. P. 264 ; SkilUtt v. FletJur 

(1866) L. R. 1 C. P. 217, 224, in Ex. Ch. 2 C. P. 469 ; 36 L. J. C. P. 206. 
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or bv am au or omission of the creditor, the legal consequence of 
which is i lie discharge of the principal debtor /*•* 

" \ contract between the credttoi and the prinupal debtot b\ 
which ihe ciedttor makes a composition with, or promises to gne 
time to 01 not to sue the pYimijxil debtor discharges the suretv 
unless the suietv assents to such commit, M 01 unless in sum con 
tract the ueduoi nstnts his lights against the stiiets * in which 
case the sums s light to Ik indemnified In the principal dchtm 
continues" Ont u ported caw tommuus an up|uieni txerp 
non to the geneial rule but is i calls none .is tficic the nomul 
giving of time lud in substance the effe< t of accelerating iht 
creditor s leincdv * 1 ht ml t applies as against a crednoi of two 

pnncipal debtots of whom one has Income pinnunlv liable o 
between themselves whitlui the c minor assents to the aiiingc 
ment oi not provided lu has notice of it ** 

It the utdiiot c!<ks ms act who It is mcomisUut with t lu 
lights of rh* suit iv m onuts to do inv ut which his dun to tin 
sums lujmus him to do end the eventual icmedv of \h< ‘•uu' 
himself agunst tfw puncijxd debtor is i!hi<I>\ mipan<d ih< 
suretv ts disc haiged * 

\ suietv is enti til'd to the benefit of iwn sen in its which tlr 
creditoi has against the print ijm! debtoi nth* time whin rlu con 
tract of sun rsship is mined into whether tlk suirtv knows of 
the evisteiue ot such sc'ctirirv oi not and if the ctednm loses 01 
without the consent of the suietv juris with such scrums the 
suretv is discharged to the extent of the vilu* of the sec m its I * * 4 * 6 


I C \ s r 14 \ (Mi i&it> ah M X VN i.H ih I 


4|t, , ( rag* \ 187 > J R Hb Hi 42 L J Lx 6f< 

tw I 


to am tr< unt\ bv 

l C 

t 

f, 

L- K 


>urcf> Bt>iUm ' 


J lx tr *iR K 

I hr dm iiartrr c\tr»id> 
Salmon [ifkjiJ - C I |H (n 1 | O 


\ j 1 js , Oaishy\ PaibtlUf 1846 4 C I & b acn 
Onmia! P rmtnkM ( trtpuru**on v Otnmd ( rurnnt < t 


10 BJi \ S >48 4* R K 

Or* l K 7 H L 14I 

M iflUx) I R 4 Ch 2o| 1 J < h .20 Batumi \ (»*• it r 187 

7C P o 4 1 1 J( P It rrmit I tr at hmdm* rumiarl viiih the pnruip* 


»b 6 

* r 


I » 44* 


drbnif (laris . Btrln 1889 41 (b I) m 414 f >8 L J (ii 

* Whether the surety Knows of it nr noi Wtbb \ Ntu%it 1857 * K 
ill R R 114 117 ami vex per I»rd Hathrrlrv L R - C h 1 
■* (Jam \ (km 1831 4 f) M <» 176,815 
41 Jhfmlm/ v (jflUt (18^7 a Sim 1 2 R y 

M Oakslsy v Pashtiirr notr **> as duruwrd jmk! explained in Ram* v Bttsdjo* / Bkc C 
1 1894] 2 U jr , In I ) CJh 317 * C V , affirmed (1854] \ C 586 bj L J 


I C S % 1394 Slorv, Jur $ y*> nearly , Hd/nno AlUtkk MfJjp 4 il V! C 
jaj , 10a R K 100 Burgtu v Put 1872) I R 13 taj 440 |> L ) C b 50 

Philips \ Pox all 187a L R 7 Q B 666 41 L J Q B Smtdei t 's titor 

(1873) UR 8 Kx 73 , 4 j L J b 64 

41 1 C \ % 141 \fanrhru v (juktU n 8 i 81 2 Swaitu 185 >o> , R R 57 61 
WulJ}\ Jaw (1872) L R 7 Q, B 75b, 762 , 41 I ) Q B pH , bahenm^ v Isur 
(1872)! R 7 C P 47a 41 1 J Ci P 161 wruriUrf mm cubtkt notw ulisiandm^ 

payment cM the debt for thr bmrm of a suretv who has paid Men Law Smendment 
Act, 1856 i<) & ao \ irt c 97 X # 5 A ngbt to distrain for rent is not a secunt> 
or remedy within dm mactmxm HusuU v SkoMbrtd ? 1885) 29 Ch D*\ 254 

53 L. T 365 During vhe currency of a bill of exchange an indoreer is not a surely 

for (tie acceptor But after notice of dishonour he is entitled an Uke manner as 11 
he were a surety to the benefit of all payments made and secuntam given by th<- 
accepCor to the holder Dmmm, Pm v C$ v Mmih fif Smdk Woks Book \ 1880) 

6 App. Ca t, rtversmg « c in C. A. 11 Gh. Div. 88 , y>L J CH jw 



UNLAWFUL AGREEMENTS 


26$$ 

Not only an absolute parting with the security, but any dealing 
with 1 it, such that the surety cannot have the benefit of it in the 
same condition in which it existed in the creditor's hands, will 
have this effect. For the same reason, if there be joint securities, 
and the debtoi releases one, it is a release to ail; otherwise if the 
sureties are several. 4 * 

Re-mmutnce — An analogous rule is applicable to contracts of 
a e-insurance. The head policy cannot be materially altered with- 
out the consent of the re-insurers . 47 

( b ) Agency — ” If an agent deals on his own account in the 
business of the agency, without first obtaining the consent of his 
principal and acquainting him with all material ciicumstances 
which have come to his own knowledge on the subject, the prin- 
cipal ma\ repudiate the transactions.”" 

” It an agent, without the knowledge of his principal, deals in 
the* business of the agency on his own account instead of on account 
of his principal, the principal is entitled to claim from the agent 
anv benefit which may has e resulted to him from the transaction .” 48 

These lules are well known and established and ha\e been over 
and over again asset ted in the most general terms. The com- 
monest case is that of an agent for sale himself becoming the 
purchaser, 01 conversely: ” He who undertakes to act for another 
in anv inattei shall not in the same matter act for himself. There- 
fore a trustee for sale shall not gain any advantage bv being himself 
the person to buv.” ” An agent 10 sell shall not convert himself 
into a purchaser unless he ran make it perfcctlv clear that he fur- 
nished his employe! with all the knowledge which he himself 
possessed.” 8 “ Ir is an axiom of the law of principal and agent 
that a broket emploved to sell cannot himself become the buyer, 
nor can a broker emploved to buv become himself the seller, with- 
out distinct notice to the principal, so that the latter may object 
if he think ptopei Similarly an agent for sale or purchase must 
not act foi the othci party at the same time or take a secret com- 
mission from him . 58 If the local usage of a particular trade or 
market contiavenes this axiom b) ” converting a broker employed 

0 Pledge Buss v i8bo^ Johns. 663 : 1 23 R. R. 281. 

° Ward v. Bank qf JSew Roland <1883) (J. G.') 8 App. Ca. 735 ; 52 L. J. P. C. 65. 

** Norwich Union Fire Insce. Soc . \ . Colomnl Mutual Fire Imre. Co. [1922] 2 K. B. 461, 469. 
** I. C. A. s. 21V Tlir Indian Act rocs on to add, if die case show eithrr that any 
material faa 'has ljeen dishonestly concealed irom him by the agent, or that the 
dealings of the agent had been disadvantageous to him.’ 1 but these qualifications 
are not recognised in English law. See Storv on Agency § 210 ; Ex park Lacey (1802) 
6 Ves. 625 ; 6 R. R. q. 

*• I. C. A. s. 216. 

Whichcote v. Lawrence 11798) 3 Ves. 740 i Lawther v. Lowliur (1806) 13 Ves. 95, 103 ; 
and see Charier v. Trevelyan (1884) 11 Cl- & F. 714, 732 ; 65 R. R. 305. 

*■ Per Willes J. in MolUtt v. Robinson ( 1870) L. R. 5 c - at ^55 » 39 L.J. C. P. 290. 
Cp, Guest v. Smyth* (1870) L. R. 5 Ch. 551, per Giffard L. J. 39 L. J. Ch, 536 ; Shaman 
v. Brandt (1871) L. R. 6 Q. B. 720 ; 40 L. T Q* B. 3ia. 

** A modern case* which, if anything, increases the wholesome strictness ol the law, is 
Grant v. Gold Exploration*, d?e. Syndicate of British Columbia {1900] 1 Q.. B. 233 ; 69 
L. J. CL- B. 150, C, A. 
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m bus into a principal selling for himself/* it cannot be treated an 
a custom so as to hind a principal dealing in that trade or market 
through a broker, hut himself ignorant of the usage.'* 

The lute is not arbitral v or technical, but rests on the principle 
that an agent cannot lx* allowed to put InmscH in a position in 
w huh Ins imcicst and his dun aie in conflict, and the (ioun will 
not consider ‘ whether the pnnupil did 01 did not suffer an\ 
ui|tirv in fact hi reason of the dealing of the agent, Ini the aafets 
o* mankind iccjuues that no agent shall f*e able to put his prill 
c ifaal to the dang ei nt stub an empiric as tliat It is a coioilan 
from the main itile that so long as a comiact lot silt made hi an 
agent leinaim evet uton he cannot ir put chase the projnnts from 
his own pimhuMt except lot the Iscnelit of his pim<i|ial ** A 
like i ule applies to the cast of an cxccutoi pm chasing am pan 
of the assets foi hints* II Hut it is put in tins somewhat mou 
stringent hum that the buiden ol proof is on tlu cxccutoi to 
show that ilte ttansauion is a Ian one 1 his filings it icn near 
to the tine Mine of l mine Indium* ot which ut a later chaprci 
It makes no Mrnnu that tlu legatee Mom whom the pmchase 
was made* was alv> < next c turn Vnmhei blanch of the sauu 
ptinctple is to be* found in the lilies against utisicts and hunted 
owners unewing leaves or puictusmg leicfMcms foi themselves * 
Again ft nu\ lx laid down as a genet al principle that in 
all cases whcie a person is eithei acmallv or consuuc tneli an agent 
foi tnher jxrsons a 1 1 piofits anti advantages made In him in the 
business brxnnct his otdiuarv tomp< nsation aie to lx* foi the bene fit 
ol his cmplovois ‘ 11 a jiervin makes am profit In being 
employed comiatv to Ins trust, the cniplmcf lias a right to call 
hack tlut profit " Vnd it is not enough foi an agent who is 
himself nitc tested m the mat ten of the agents to tell his piiiuipil 
that he has sonic mteiest he must give full inhumation of all 
matcuai facts." 


* fhbintott . MctUu 1871,-51 I. R 7 II f Hui tl|R ,14 I f (* P |6j5 ami lurch? 
a* to altqtol <u»m m thw kind Dt fUu^th* \ ilt 1877 fl ( h Miv 286 e 
I. | (Tl )86 for ihf tprruil appluau^n d tlur rule to tlu rhus ot dim tom 01 
rumpanun H#p'i caw 1873) 1- R m ( Ji 44 1 | ( h 7 jf 1 I U>mi Ktori Itu 

(a \ Martin 18751 t C 4 i I) At 583 prr Jmsrl \1 K e } t | Oi, 17* , H & 
{ifomotm Vrw Sombt'tu Phntpht tit ( 0 * t rtmj*rr 1877 5 C Ii IVs 71 , 4 fil | Vh 

« JCkr* Shkmna M874 L R 10 (Ji 96 liB, U4 215 44! I (It ps 

** <>tay v Warm* 187*1) ** (* 16 S 77 , | Ch 558 

Note* to A*rA % Sand/md 17516* in Wh k I I* C I hr last rav on the suhjrt 
is / nonpar \ Trump* f *873) I. R 14 lvq nr» 8 Ch 870 ; 4J I. J C. 1 i 641 Or 
tlu* ifnirral rulr, see aUo Mwih v HhUamrt 11874/ iSup CVwirt, C S \ »i Wall 178 
A Story fm Agrnry, $ an. adopted b> lh«r Court in Monum v fhompum (1874I L R >* 

Q, B 480 485 , 4'{ l. J Q B 213. vvhrrr «rmal (am arr rullertcd 
M MoMsty \ Datum (1794? « \r% 117 jx> , 2 R R trt 8 

o See authorities odler ltd, aid oburnawon* ol thr C^mrt tbrmm, thorn* s Ea&tW 
(1874) L. R 18 Eq s« 4 < 554 [Sw •**» Ht$m \ (.amphtlUSUwori (1949! CA- 
108 LJ Ch pi | iV drvHopmento of tbr priori pie in modetn fxanpany 1 ** 
cannot m fbllowrd here. For an exposition of id limit*, see Cota fha HO*' 
Fmmd (1901] t Ch 746 ; 70 U J Ch 385, C A , [Rtfai ltd v 

GMm (1942] 1 All R R 378, H. 3 L] 
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Even this is not ail: an agent, or at any rate a professional 
adviser, cannot keep any benefit which may happen to result to him 
from his own ignorance or negligence in executing his duty. In 
such a case he is considered a trustee for the persons who would 
be entitled to the benefit if he had done his duty properly/* 

In this class of cases the rule seems to be that the transaction 
improperly entered into by the agent is voidable so far as the 
nature of the case admits. Whcic it cannot be avoided as against 
third parties, the piintipal can recover the profit from the agent. 
But whole there aie a principal, an agent, and a third party con- 
tracting with the piiiuipal and cognizant of the agent’s employ- 
ment. and there aie dealings between the third part) and the 
agent which gi\e the agent an interest against his duty, there the 
pimcipal on discovering Lhis has the option of rescinding the 
contidU altogether, and mas rely on this giound even after 
repudiation foi some other and insufficient icason/ 1 Thus when 
fompam A. contracted to make 1 a telegraph cable foi company B. 
and a term of the connact was that the work should be approved 
bv C., the engineer of compam B.. and C. took an undisclosed 
sub-contract horn compam A. for doing the same work; and fur- 
tlur it appeared that this anangement was contemplated when the 
contract was enured into: it was held that Company B. might 
rescind the conn ac tA 

(0 Mautal m ght — The lule as to settlement “in fraud of 
marital light ' 1 was thus gi\cn b\ Lord Langdalc' 1 : — 

” If a woman entitled to property enters into a treat) for marriage, 
and during the treats represents to her intended husband that she ls *0 
entitled, that upon the marriage he will become entitled jure mariti, and 
if, during the same treaty, she clandestinely conveys away the property, 
in such manner as to defeat his marital right, and secure to herself the 
separate use of it, and the concealment continues till the marriage takes 
place, thrie can he no doubt but that a fraud 1^ thus practised on the 
husband, and he is entitled to relief ” 61 

Moreover “ If both the property and the mode of its conveyance, 
pending the marriage treaty, were concealed from the intended husband, 
as was the case of Goddard v. Snou. ,* s there is still a fraud practised on 
the husl>and. The non -acquisition of property of which he had no 
notice is no disappointment, hut still lus legal right to property actually 
existing Ls defeated 

«• Bulkier Wtfford '1834^ 12 Cl. A: V ioj ; 37 R R- 39- Cp. Corley v. Lord Stafford 
, 1H571 1 De G. & J 2}R . 11H R R io*. As in alternative remedies, see Grant's 
utst , p, 263, n. 32 

•» ilexander \ . Webber fi(*22l 1 K. B. 842 : 9 i I- .1 K. B. 320. 

* a Panama ami S. Pacifu Telegraph Cq. v. India Rubber , &c. Co. 11875) L. R. 10 Ch 515 ; 
as L. J. Ch. ia 1 . 

• s Cp. on this subject Dav. Conv. vol 3, pt. 2, 707. 

** England v. Dowm (1840) a Bca\ 52a, 528 ; R. R. 368, 372, 273. 

** (18116) 1 Russ. 485 ; 25 R. R. 111. Sec the earlier authorities there discussed. 

•• England v. Downs Beav. 529 ; 50 R. R 273. Cp. Downes v. Jmtmgs (1863) 32 
Beav. 300, 204. See further St . George v. Wake (1831-3) 1 My. & K. 6io, 625 j 3 ® 
R. R. 389 : Wei&tey v. Swauism (1849) 3 De G, & Sra. 458 ; 84 R. R. 370 ; Pndeawc 
v. IjmsMe (1863) 4 GifT. 159 ; on appeal. 1 I>. J. S. 433, 438, no decision on this 
pari of the case ; Taylor v. Pugh (1842) 1 Hare, 608 ; 58 R. R. 214. 



principle nr ^tmjurr 

The Married Women 1 ! Property Act. 1882. made the subject obsolete 
in this country as regards all marriage* contracted after its commence 
ment and there has been no reported decision for man\* yearn. It , 
now tli ought advisable to omit the details given in former edit torn 

Pkoiiutmn Dff'Kii s 

Mauiages within the pxohibitut degrees erf kmdurl and afltnuv 
aie another class of uanvutiom comiatv to jvosittvi law foi 
although no duett temporal (Hnalhc* ait att.uhed to them, tlu\ 
ha\c been made the subject ot <\|>icv» and definite sta tutor \ pro 
hibition 4t I he\ foimtilv could not Ik Heated as \oid unless 
declared so b\ an ruicvuistual (ouit in the lifetime of the parties 
hut by the Manuigt \u i Xy, i% x. U Win | < dies aie now 
absolute Is sold foi all put posts \n cxccutoiv (onn.ut to mam 
within the piolnbitu! degites is of (must absolute h void also 1 
and would indeed ha\< Ixcn s* IkIou the stattin 1 best mhs 
ate not local tike othc i rub sot municipal law pr<vuhmg ilu 
solemnities of iht uumage cut mom mjinnng ilu const ni of 
paituular persons oi iht like the hgidamw lias it tent'd tin 
piohibtoon to public giounds of a gtntial uaiuit (sjxakmg ol 
these mainagts as lontian to (.<xl s lavs " md u mm tins no* 
the fonn but ilu substance of f lie oumact n tbuefou applies 
to the mairiages of domiciled liiiush subjects in whatever pait <»♦ 
the w oild the umnoiiv lx pritoi med. and wiuthci the pailituki 
mamagt is m i> not of tlu kind allowed b\ the local law * \ 

* * H ft t *8 mamagr .uui earfirr vuiuir* ot »r y^rx mgn Ie u d 

better uipported opinion tha? r , k *> VNtn j < \ n < < num im ran* tul 

» lands r prohibition S rt firm*. . Brtntk i 8 t>i i II I l u t \ i ji R R 
** It seem* from V tu ft utr f \ / itt / i«W tllyt ^ U I ) I . Hi R R 871 

that m the Iwirrh jmwwiMr *il iUr rrlatumihip lientt, i t«» ends onr ill 

ptriid, ns whom it ts frauduJemh oiiuealed from dx other the- inmsriu partv 
mav »ur a* for a breach of untlraU. though thr prrfonmamr »i ibr agreement wind 
hr unlawful Here the ground d liabdit) »* ritbr t.iupjxi c*i I net implx* 
warrants of ahdm to perfiirm tlx promts lawtulb [In Siorjwr v Atbwn |mi r | 
j K B 4/ M . 1 04 I— ) h B Y 4 7 Crf4vn biftf J fiitprn»rfi an opinion that tin 
innocent parts could rwa mam lam an arnrm hot tim w a* .kdvmtirdlv an ofalrr drttm 
nor was WiUwud \ LtitUuowf * ited j 

** the use of these particular wool* remi of litllr importance It wouUl certain) 
appear bold to appls theta to marriage* vdmh arr prrnm*iblc h> dupcnsaooi 
in the Canon law, ami allowed uncocxiitionaJiy In (he < »rrman (asdl Code v nn 
to mention those whicii have hem made lawful here m thr course of (he tvimlKlii 
century) Fhe true reason m thorily put by Savtgny Spi 8 ‘ die hi« 

emschfagmclrn Gescuc, die aui uttlirhen Rackurhten fxrsilxn. hairn cine »tmru: 
positive \atur *’ Sasigov** autborits 1% perhaps lulhncnt to tlrfrnd the dortrinr 
of Brook \ Brook agauist die < rim uni paesrd upon it b> die C hief |uat«< ^ 

of Massachusetts in tommtmwntUh \ Lon* 1871; 1 1 j Mast, at 47 \ - 

“ The judgment prormb upon the ground that an \< 1 of Parliament is not nxrrb 
an ordinance ol man but a tonclitsivr derlarauun ol die law of (kxJ , and (he resul 
» that the law ol Cod, as declared hv Act d Parharixnt. and expounded bv d^ 
Home of Cads, sane* according to dx urrir, pU< r, kngtti of hfr of parties, pecumat 
mtrmu of third persons, petitions to human tribunals and tnthnical rules 01 
statutory coftAtruriMm and judicial procedure 
t§ Bnok v. Brwk 1861) cj H L. G, 193 See pet Lord Campbell ai aao. He abo 
doubled whether a marriage allowed b> the law of the place, but contracted Irv 
English subjects who had come there on purpose to evade the English law. would 
be recognized even b> the toral court*. [Ser examuem on this our in Cheshir« 
Private Internationa! taiw 1 and ed. 1938 i, 22 f 235] <^p SoUwrmm \ />* Barrvj, 

note n . 
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promise b\ a man led man whose wife is living to marry another 
woman after his wile $ death is 'oid as being against public polio 
il the fact is known to the promisee/ 1 |But where there has been 
a decree fu±i foi the dissolution ol a mairiage, although the mar- 
riage is in being rill the decree is made absolute, a promise made by 
either spouse beloie iliat esent occurs to marry a third person is 
mn void as against public poluv. and breach of that promise 
entitle* du thud peison to bung an action lor damages. Such was 
the decision ol a bait nrajoutv of the House ol Lords in Fendcv v. 
,V<, John-Mihlm<i\ When the deciec ?uu has been pronounced, 
nothing but the shell ol the man rage is left. Its normal obliga- 
tions and conditions hast* disapjveared. 1'he parties are living 
a}Kirt» and thev owe no dunes to each other to perform am kind 
ol matrimonial obligation, i he custody of the children has been 
presided foi bs the ( aunt, and so has the maintenance of the wife, 
d she is the jxtmoiui. It is 4 inerels lane if ul to suggest that the 
public inteicsts aie in am lespcc i being impaired ” bs the promise 
to mans the thud jkmmhi « 

W'heic a man rage lia< been contracted in England between 
foreigners donut ihd abioati. fnglish Courts will recogni/c disa- 
bilities, though not bung mn\ urn, am posed bs the law of 

the domic il ol lw»th pai ties but a rnaniage celebrated in England 
jh not held nnahd In English (aunts on the ground that one of 
the parties is subject bs the law ol his oi her domicil to a pro- 
hibitum not it cognized l>\ English law. at all csents when: the 
otliei [wnv’s domicil is English.’* 


s| VII !OR\ R 1 SIRUM 


Moieoxei a gieat vamt\ ol dealings of which contiacts lorm 
part, or to which ihe\ an iiuulent in theordman course of affairs, 
aie foi tMiemeh \aiioiis reasons for hidden 01 lestiictedbs statute. 


In the eighteenth ceniuis m p.ntuulai. Vitsof Pailiamem regu- 
lating the conduct of <uik1i\ trades and occupations were strangely 
multiplied. Most of these are now repealed, but the decisions 
upon them established pnnuplcs on which our Courts still act 


in dealing with statutes ot this kind. 


IIVim n . (amln i K H 7^ : 77 L J- ^ B. ( \ According locarlicr 

AUlhurm w hirh is quilr lomisimt *ith iliw .i promises ^ ho believed the promisor 
U> Ur unmarried has * n*ht of a. non : MMword s. iMtlmvod. note •«. 

U U» 17 * 1<KV < Lo \ d Un * hl AX 49 ‘ ]ULotl '■ tarni <y 

• ss^i'rLV 

fr | i^n ’ *1* U^tu, diwniiiiR from some ditto in llic pirvious 
o/l cl.. S&hlL" on a supped difl^nt «.**«£ 

by d* Royal Manias Art, .rt ihr Su»t\ I’trretr Caw i>«+4) 11 tx & 5 

63 R- R. 11. 
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The question whether a particular transaction comes within the 
meaning ol a pmhibitbrv statute is mamfesth one of construction 
So far as we have to do with a here, we have in cadi case to ask 
Does die Act mean to forbid this agreement or not? And in each 
case the language of the particular Act must In? considered on its 
own tooting. Decisions on the same Act uuv afford direct 
authoxitv. But decisions on nunc 01 less sinulai ciuamcms, ami 
even on previous enactments on the same subject, rannm as a 
idle be legardfd as giving mote than analogies Vttempis have 
indeed been nude at diffetrtit times to lav down h\ed lulev, 
nouiiiullv ol consti net ion. hut leallv at noun ting to rules of "lav. 
which would contiol iitthci than asceitain the expressed intention 
of the lcgtsljuue But in lecent times tun ( nulls have lulls ami 
explicit Is disclaimed unv stub jiowcisol nun pietamm 

11 The imK rule for the construction of \kU of Parliament *> that thev 
should be construed at cording to the mlrnt <>l the Parliament uiudi 
passed the \<t,” provided that th* worth Ive wilhcimt to aitoinplHt 
the manifest purpo** of thr Ait 4 * 

I he effect id plain and unambiguous words is nm to l>e limited 
h\ judiii.il constitution cmi (hough anomalous u suits should 
follow. 4 


On the other hand the general intention is in Ik legaided, and 
mas if nc c essai \ piev.nl met juiniuhn cxpiessions. no less than 
in the interpretation of private instillments Bui n must also Ik 
an intention collet ted fioinwhat the legtslatuic has said. not aimed 
at In conjectures of what t lie legislature might 01 ought to have 
meant* \ nansamon not in itself immoral is not to !>e held 


unlawful on a coupe tuial view ol the' |*iIk\ ol a statute * 1 he 

true poluv ot a statute is foi a tour t ol justice neitlu i mmt not lew 
than its true construction I he (aunts no longet unde i take eithei 
to cut short or to widen tile effect ol legislation according to then 
views of what ought ro be the law " Before we can make out that 
a comi act is illegal under a statute, we must make out distiiuth 
that the statute has provided that it shall l>e so.* * 

These principles, when applied to the mote limited subject 
matter oF pi oh i hi tors statutes, give the following corollaries. 

(a) When a transaction is for hidden, the grounds of the pm 
hibitton are immaterial. Coutts of Justice cannot take note of am 


T s Opinion of the Judge* in thr Wiwr Ptn* f# (tat* 1 1 Ol & V at »4j . K R V 
per lindal C J , p rr Lord Brougham at iy> ; t>S R R SV Aik! srr prr Kmgh' 
Brurr L.J. Cwftt \ > MkUUm OBs*>) B l> M <* at 317 . 1 to R R 1B6 , per Lord 
Bia/.kburn. in Ruvr Hear Omrmn \ Adamum 1877) * App Ca at 756; A, 
I* J Q B 193. 

71 Cmgo ex Arg of, off ^187,1-3 L R f , P ( at i^M- 1 hr dortrinr formerly rurrm* 
tin orcordame with thr prevailing tpmjUiivr opinion on thr Continent), fhai 
statute* might la* disregarded if th* OKiru thought ihrm rontrar> to maun 
common right, or natural equity tail synonymous tmm for thm pun* war), ha* 
long been repudiated * net prr Wilks J. lee % BmU f ]ty O (18711 1 , R b V 1 * 
gp, 5#sr ; 40 L. J. C. P ; rp. Jotim Six Qwnp I^g hx rqnn, at 443 


pp, aoi—aosi. 

*• Mirim v, Mm {iByst 1~ 
Fiekf J. 4 Q. B. D. at 


R 6 P. C. 134 ; 
344. 


44 1 -J P C 19. 
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diffeence beiween mala prohibit a (t.c. tilings which if not foi- 
hidden by jxmtn c law would not be immoral) and mala in se 
things which arc so tor bidden as being immoral). 

(*, The imposition ot a peiiahv bv iht legislature on any specihc 
act or omission is fmma fane equivalent to an express prohibition. 

Ihese rules are esiablished b) ihe uisc ol Bensley v. Bignold / 0 
which decided that a printer could not iecovei for his work or 
matci tals when he had 01111 Lied to punt his name on the work 
printed, as then nejuned bv statute M It was argued thaL his right 
under the contract was untouched 1>\ the Act, which contained no 
specific prohibition, hut onl\ a direction sanctioned bv a penalty. 
But the Court held unaiuinouslv that this was untenable, and a 
parts could not be pc limned to sue 011 a contract where the whole 
subject-nut tei was 111 chieci violation of the provisions of an 
Act of Parliament Vnd Best J said that ihe distinction between 
mala fciohibita ami mala m \e was long since exploded. 7 he same 
doctrine has tejxaudlv been enounced in later cases. 

1 bus. for example bv the C ouu ol Exchequer. 

** Whcie the contract uhuli tru plaintiff seeks to enforce, he it express 
or implied is exprcsslv nr In implication forbidden by the common or 
statute law no C ouit vs ill lend its assistance to give it cflcct. It is equally 
clear that a contract i> void if prohibited bv a stature though the statute 
milicts a p< nalt\ onh b< uiu r such a pinaltv implies a prohibition.”* 2 

It is iicetilcss in disc uss ilu jmlu \ ol the law when it is dis- 
tnuth enunciated In a statutoiv piohilmion." 

U) (omeistJv ilu absuiu ot .» pcnahv.oi 1 lit tailmc of a penal 
clause m the p.uiKiiku instance will not pi event the (0111 thorn 
giving die 1 1 to a substantive pmhibiiton 

( d ) What the law loihids to hi dune dnectlv cannot be made 
lawful bv being tloiu mdiicitlv 

In Booth \. Bank o\ / n^mml a joint stock bank piocuicd its 
managei to accept ccitam lulls on tin nuclei standing that the 
bank would hnd hinds, these bills bung such as the bank itself 
could not have accepted without violating the privileges of the 
Bank of England h was held bv the House of Louis, following the 
Opinion of ilu judges that ibis pioicedmg must cquallv be a 
violation ol the tights and pi i\ ilcgcs ot ilu Bank of England, upon 
the pi iuc 1 pie that whauvci is pi oh 1 bill'd bv law to be done dnectlv 
cannot legallv l>e effected bv an nidnect and encuitous contriv 


** ^*B 8 ^ - B & \U\ * h H R PiMumabh chc defendant could ha vt sued 

on the contract it he vsas noi a jmi tv 10 dv iransgrcs&ion 
** Ser now 32 & 33 Vici 
41 Cope v. Rowlands r 
Manchester and / 
mi TmueM Jto 

•• ■<*« 
(*836) si Keen, 308 ; 3 Bmg N C 589 , 44 R R * * 7 ! - 
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amce: " for the acceptor was merely nominal, and the bills were 
in fact meant to circulate on the credit of the bank. 

In Bank of United States v. Owens" (Supreme Court. U„S.; 
the charter of the bank forbade the taking of a greater rate of 
interest than six per cent., but did not say that a contract should 
be soid in which such interest was taken. A note payable in gold 
was discounted by a branch of the conk in a depreciated local paper 
currency at its nominal value, so that the real discount was much 
more than six per cent. The Court held this transaction void, 
though there was no express prohibition of an agreement to take 
higher interest, and though the charter spoke only of taking, not of 
reserving interest. Parts of the judgment are as follows ; " A fraud 
upon a statute is a violation of the statute." " It cannot be per- 
mitted by law to stipulate for the reservation of that which it is 
not permitted to receive. Ln tlwse instances in which Courts art- 
called upon to inflict a penalty it is necessarily otherwise: for then 
the actual receipt is generally necessary to consummate the offence. 
But when the restrictive poiicv of a law alone is in contemplation, 
we hold it to be an universal rule dial it is unlawful to contract 
to do that which it is unlawful to do." 

" There can Ik* no civil right where there can be no legal 
remedy, and there can be no legal remedy for that which is itself 
illegal , . . there is no distinction as to vitiating the contract 
between main in in se and malum prohibitum.”" 

The cases are similar in principle in which transactions have 
been held void as attempts to evade the banktupto law: thus, to 
take only one example, a stipulation that a security shall be 
incieased in the event of the debtor’s bankrupt!' , or any provi 
sion designed for the like purpose and having the like effect, is 
void.** 

When conditions are prescribed by statute for the conduct of 
any particular business or profession, and such conditions are 
not observed, agreements made in the course of such business or 
profession — 

(e) are void if it appears by the context that the object of the 
legislature in imposing the condition was the maintenance of pub- 
lic order or safety or the protection of the persons dealing with 
those on whom the condition is imposed: 

(/) are valid if no specific penalty is attached to the specific trans- 
action, and if it appears that the condition was imposed for merelv 

M (*&»<>; si Prim, jay. {See, too, Williitoiv, Contracts, $§ 1763- 1770. mi the topic 
statutory prohibition* m general.] 

*’ a Peters, 536. 539. 

** &*]>**** {*8 73) L. R. 8 Ch> 643 ; 4a L. J. Hk. 68 ; Ex part* WHUam (1877 

7 Ch. Div. 138, where the device used was the attornment of the debtor to hr* 
mortgagee at an oceaivc rent : Ex part* Jackson (1880) 14 Gh. Div. It musi 

be shown, to vitiate a transaction on this ground, that the provision was inserted 
in coottmphtbn of bankruptcy and for the purpose of defeating the bankruptc 
law : Export* Voiso? (1889) at CAu Div, 449, 461 ; 53 L. J. Ct*. m. 
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jdminiltratiK putjio^es, e.%. } the comermnt collection of the 
revenue. 

The following ate tustanuN illusn siting this distinction: — 


s(»ri r sir si \oid 

RtichU v. Smith [IMfr bl b \bl IB L J C P 9. 77 R. R. 369. 
The owner of a 1 termed home underlet part of it to another person, in 
order that he might thrrr dr al in liquor on his own account under colour 
of hh lessor’s licence and without obtaining a separate licence. This 
agreement was void it“ purpose bring to enable one of the parties to 
infringe an Act passed for the protection of public morab : (the licensing 
Acts are of thu» nature and not mcrelv for the fienefit of the revenue, 
(or this reason that Ik ernes art* not to l>e had as a matter of right bv 

paying for them For tne same reason and also because there is a 

voccific penalty for each offenre against the* licensing law. it seems that 
!aie of liquor in an unlicensed house is void Hamilton v Grainger 

MBS**; r > H &N 10 

Iaylot \ Cro.tlat.d <«i> ( .» i Uf>4 10 Fa .i'll. -1 L J Esc. 254, 
k R r iBh \ nenaltv brum impeded bv statute on unqualified 
K^.»S iamc .i- emmann'r. * the ( out hold that the object was not 

**•“ BuM,™ V. Lu*t >«!*. the Aft Bn, 

m the cave was whethi r the tru i public purpose namelv. to 

note that here the ptohibition 1 P“ f 1 

,-uard against the nA of Jin a6 B% the Highway Act 

Barton v Piggott 1 1 8/4 I- K mipo , e d on any surveyor 

1835 (5 & 6 Will 4. t W . « » a £ m an s contract, or sell matenals. 
of highways who shall hay an »' h( Ljr( . un i cs , he first obtain a 

&.C. for work on am lueliwa' ^ l(u ^ Is t iiat an unlicensed con- 

Ucence from two justwr- T > nuter iah for any highway 

traet hv a surveyor to petlonn «ork VV no d , scretI0n to allow 
under 'his care is absoh.teU i\kt* ‘ ind 
payments in respect of it 


( UMKKt ! V* 11 V '° U,H ’ 

%- IRT I O B 11) A contract 

Bailey s Harm . <84<* Q ® f ^ f ^ are liable to seizure and 
of sale is not void mereh bn- T r " rx J V „ _ 

forfeiture to the Crmsn under tl } - 2 ]3 L j. Ex 149 

/IRfi ^ V _i» . avoided bv the 


\\ } S 2 . 1 5 1> J ■ ^ 149 

i Ma'thnot* 1181”' 1^ ^ i ticlc is not avoided bv the 

69 R. R. 724 The sale of f ^namc on the licensed prem.ses^ 

.[■Her having omitiwl ,n J’ \ n 1BI' l® G«o. 4. c. 8 !■ 

r«h>indby ^ w —a » ’ 

- assrsS’y « ^ «r ^ 

“ s. ■« ” ^ * 3 5 - 



pKiNcmjbs a* ommACt 


iji 

Probably this decwion would govern tb t construction of the &mulai 
current enactment in the Licensing (Consolidation) Act, 1910 (10 Ed. 7 
and l Geo *>, c a. 74. 

Smith \ Lmdo (1858) 4 C B N S 195, in Ex Ch 5 C B N S 587, 
27 L J C P 1%, 3i5 t lib R R 780 One who acted an a broker m 
the Citv of ixmdon without being licenced under m tain eighteenth 
century Acts could not reeavrr anv commission but a pure haw of slum 
made b> him in the market was not void and if he had to pay the 
purchase- money bv die usagr of the market, he could ret m cr from hi 
principal the money w paid 

Vnd m general an agreement winch the law lot bids to be nude 
us void d nude But an agucuuiu lot hidden bv Mamie nu\ \k 
saved tiom Ik mg void bv tin statute itself, and on the nihci hand 
an agreement made void and not t nfou eahit bv statute is nor 
netevsanh illegal Vn uguemem uuv tx lot bidden without firing 
void, oi void without Intiig (in bidden 

(g) When a statute forbids an ague mint but savs that if math 
it shall not Ik void, (tun d made n is a umttau winch ttu limn 
must enfouc 

B\ the Phnahiits Yu iX^H n k j \ i< r < »oh; it is unlawful 
foi a spiimial pcison to engage in trade and tin eulisidMical 
(aunt mav inflict |x naif it s lot u But b\ s \\ a toittiau is not to 
be void bv itason onlv ol )h mg < tinted into bv a spiritual jietsn 
eontrai % to the \< t li w is enimuch el wiiliotn sue < e ss mlui.o 
Bright* that this pi o\ iso could not appb when t lie otlm pan\ 
knew' with whom he was dealing But the (milt held that fh< 
knowledge of the other jmiiv wasimmauual the It gislatuu meant 
to prov ide against the scandal of sue It a de f< nee being set up Yrtd 
Erie | said that one mam pui|>ost of tlu law w is to make jieoph 
perform tin it contracts and in this case u loituuanlv could hi 
carried out 

(h) Where no penaltv is im}>ovrd and the intention ol the legis 
laiure appeals to 1 h smiplv that the ague mini is not to be 
enforced, thru* nr 1 1 hi i the ague me nt itself not the pcifoi inane e 
of it is to be vi rated as unlawful foi anv other puipoxe 

MeKlein legislation has produced some veiv cut ions t exult* ol 
this kind In sevciai caws the agieemrnt cannot even be called 
void, being good and ict ogm/able bv the law foi some purpose « 
oi foi even purpose other than that of cuatmg a light of action 
These caws are reserved for a special chapter 

*' »8ss) if i B f,i? if Is 1 <£ B 191 , <*j R H 824 

14 Sdopied by ihr Suprrme Umri, US f hapman \ ( motif 0/ Ifouglm ittBaj >« 
l T .S 148, 356 

** See ( fi 13, On \gri-etnrntt td Impcrfr* t Obligation The diMtnrtion betwero 
an rnmimmt which impose* a prnalty without nuking the tranaauum vmd, ai^l 
. one which makn the forbidden tramaiuon vmd, » rxpmard in Roman law bv 
the term* mams quart fxrfttte lex and ptrfata Ux Ulp Keg 1, $ 2 , cp. Sav Sy*f 
4 sjjo A conroiution of Theodoeu* and Vateatmuui (God, 1 14. de teg > 
mjotned that ait prohibitory enactment* were to be construed at avoiding th' 
transaction* prohibited by them (that is, as Ug*s ptrfmm) whether it were m 
Liprcied or not. 
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^T;z;;,^ h z : tht «» - 

enforceable cornua l, 1S ^ ^L t i l "" t inca I ub,e of being an 
mutual promises, and tlu promises ld , dgltement md£ te bv 

foi one another llu Ixst el, Im.tioiwiT* 1 nou g*‘ consideration 
Sir William Vnson s ^mg agreement is 

upon the deternimation w astcuanlimn* oTa" u'wemm oent” 11 " 
that is, um mam to both mnwc t ui< imam t\ent 

knowledge o, control of ,nL C omLu Z!ZL7^ 
kmd'noT w!’ rV^ ,f .“ ,eSUlt of •' ,JU * 01 'P»»mg contest of am 

it « anc emtut ‘I V " V* "° l bt U,t t ' t,u mj ' even 
x an ancient fact In the t ighiumh untun when members ot 

Pari, ament alfcued ,l,ss„,I scholaish,,, bus wut made nr the 

H ouse of Caunmoiis on the unit, ss ol 1 .u,n quotations If ou, 

judges had taken • luge, and nit.it touiagums v„w „i die 

eighteenth etn.un tins would lust held as matte, of pimuple 

that rh< toncmi o i th< 1 iw is to piouci mil uphold nuns honest 

dealings in matte is ol ymms business md noi to lu the decision 

or such null! is lx ddisul uul hampeud In the billing oC suits 

brought on meul\ spoiling piomists not to mention the ill effects 

ol t*\us Msr and sssumitu gunbling on the genual welfare of 

die lealni 1 he ( mu is could not jmum men fiom gambling 01 

from ltgaiding paxnum ol g lining debts as i debt ol honoui 

taking pieced* m< of nuu lomnumd Iubditics but that was no 

i cason foi allowing mu h d( bts to Ik stud on But tin fudges lacked 

< oui age to bleak the shukhso nuu loim md the lesuhing evils 

were twofold Bv wax of \ pmnl umob the Coitus wut astutt 

*° * <n tvuiu Ixmiiung upm tlu nduuloiis is Buon Paikt said 

kirn * to find soiiicthnig ninii u\ to puMu wilfm 01 mouht\ 

m subject matte i of a wagci md lot thu i cason disallow the 

action 1 hew d< unions h id tin n put in toinnng the mou gcncial 

conception of public jhiIhx is m mug limits io freedom of contiact 

and m that tomuMon ut sluli uiuin to them But this method 

lietng chums and mulupiau legislative nmiteunct became 

*nc\uablt\ and being twmsul without am genual plan u 

produced an mational ind inmcm i mgh of enactments both 

<n »l and cimnnal llu latte i au w hulls outside the scope of 

this book, and it would b< om of piopmtion to its design which 

to set foith tlu pnmiplcs ol th< law if we puisucd the fonnei 

** \rwm, l-av* of Cxmlrart 17th «d 221 222 tin the igth ed -trt> 207 theie is 
AUbsUiuird for thn 1 iiuoMfinn lmm II ns km-* I in Larltll \ Carbolic Smoke Ball 
Ol (1892) j Q H ,|fli 4 <h> 401 which nmn out in fl'iealei detail Smon s 

definition IV L \ affirmed dir drewon [iHqd 1 Q. B 2^b but the defence 
that tV mnlrac t was a wot s< irc< l> mended as a senew* 011c and therefore 

thf* O A wnr not concerned to investi^at* *t t losel\ The subject is lulh discussed 
in Mr If A $Uvet\ exhaustive mononiaph on the Law of (»aminp *937^ * t* 11 * 

*1 own definition uonpp .. 7|] _ „ 

Sgirton \ Aar, Bmrnku iiBiP 4 H I ( >1 » =4 °4 R R *< -4 
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into all theii absutdiiiea. The reader who dcsites full partitulais 
will hud them in Mi. Shoolbied'h monograph** (and in Mi 
Sum s iullei rnttuse,*"] 


\\ tGKRISG \CkfcLME\fS 


Agi cements ol tins kind die mill and void undo the Gaming 
Vet (8 k ij \ it t» c. i oc)) s, 18. and mono won upon a wager cannot 
l>e ictov tried cubes hom the lnsei ot horn a stakeholder (with a 
saving as to subscriptions or tomuhutinm foi pn/es oi mono to 
Ik? awarded ‘ to the wmuci of am lawful game, spoil, pastime, oi 
txeicise 1 the vising extends mils to cases where there is a nrai 
competition between two oi nioie |Krisom,** and tlie "subscup 
non oi ummbution ' is not mono deposited with a stakcholdu 
In wav ot wagci > ° Wagers welt not as such unlawful or nncnfoice 
able at common law and since the statute dews not cieatc am 
offence oi imjxrsc am {nenahv a nun mav still without violating 
am law make a wagtt, and it lit loses it juv the monev cu give a 
note foi the amount. I lie tonsideiation foi a note so given dots 
not become under thn \ct an illegal < misuleiation but meielv no 
consideration ar all Vs to the effect of otliu legislation see the 
following paragraph Mu diffcteme is linfioitam to the subse 
quern lioldei of such a non* If the tiativutiou between the 
ongtnal pauie* weie tiaudulem <u m the* ptopei se nse illegal, the 
burde n of proof would he on the holder to show that he was in 
fact .i holder ioi value, hut hei< the or dinar v {resumption in 
favour of tin holder of a negotiable instrument is not e\il tided* 
\t common law if a pam loses a wagei and requests another 
to jwv it foi him, h< is liable to the [witv so paving it foi monev 


M C 1 Shoolbmi, I !»/ law of and Remus jnd rd f>»nd fhr 

inlornuiitm chcir qi^n mum riov* tw \upplrmrnir«l b> t lw- Hrtttnq and l,ottrnrs Vet 
inpf 24 jj (»c*> I \*r l ur MrCarrlif J wrotr m Inn lorrwoid i« thu 

Itouk “■ I doubt if Jmv liritH h of our law presents *0 < urmui a deg rr** ot « <*mplrxits 
and (onfusioti tM that relating to gaming and hefting ITw sMintm vrrm to la- 

the remit ot urn ertainn ret timuim and of nimpnmuv I he n!>vumv of mam 
ol thr dmaions spring almost innitahly bum thr obscurity of ihr statutes on win* h 
thrv are gisrrv \i p 1 vhr learned author » rtuulr. bv u nuinfrst dtp of pen ot 
prria, io has that ihr (aming \» t, 1710 <j Vmw*. c to . rendered all Hagers if 
should be " vrumin for Hagers’ void' 

* ' (The lain of (Mining 11937*,) 

M F g a wager That a Iwnsr will trot eighteen miles in an hour i« no I within it, as ihrn 
un hr no winner in thr true sensr ol the 1 lausr Hatvm \ Vrnwaa 1187b 1 

t P I>i\ 57 j Noi a wk ailed locnpriuion whrre Uic evrm w drirnmnctl bv 
t hanrr win at tnmr arbitrary as lo Ir rquivalrnt 1»> rhancr Bautny Ptarsoh 
(thr u mi«ung word ** 1 &*r [iBtriJ (’b I -a , bj L f Vh hqti 
** Ihggtt v Htfgi iB 77» 2 Lx, t>iv ajj , 4(4 L J lai 721 , 7 nmbl* \ H%U {1B70 
J Cl > S App. Ca 342 4 ai» 1. J. P C ac>, also ihcrr cannot tar more ihan two parU^ 
to a brt per Rusarll L j KtUmm (hath \ Wailatt [rqaq] 2 Ch 1 » 9H L. J Ch 
177, (I A m a complicated * sue apparrtitlv urttUiiK lidle dbr ouiaide in peculiar fact* 

1 At to British India, v*r Qpt*n~hmprtss \ A moltam Dtu Mottrem 1 1889) L L. R 
13 Bom, 68( r a atnous case on the common Indian sport of 44 rain-gambling/ 
which also ahows the folly of supposing that gamesters will ever be si a kiss for some- 
thing to gamble on 

1 FBthv.jim (1855* ^ E - A R ^ ; 34 b J- Q.B, 293 \ 103 R. R. 453, see judgment* 
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paid at his request’ ; 3 but the Gaining Act, 1895 (55 8c 56 Viet. c. 9), 
makes all such payments irrecoverable, 1 as also a loan of money 
to be used for a wager, and to be repaid only if the borrower wins.’ 

Attempts have been made to evade the operation of the prin- 
cipal Act in gambling transactions for “ differences ” in stocks by 
colourable provisions for the completion of purchase and delivery 
or receipt of the stocks. Whether the intention of the parties was 
really to bu\ and sell, or to wager on the price of the stocks, is a 
question of fact on which the verdict of a jury will not be dis- 
turbed if on the agreement as a whole there is evidence of a 
gambling intention/ Nov will provisions of this kind validate 
an agreement which is otherwise a gambling agreement on the 
face of it. 7 

Similarly an agreement to refer disputes on bets to a named 
arbitrator is not enforceable; being merely accessory to the prin- 
cipal wageiing agreement it is equally void/ 

Under the Gaming Act, 1835 (5 fi Will. 4, c. 41), s. 1 . securities 
for inonex won at gaming or betting on games, or lent for gaming 
or betting, are treated as given for an illegal consideration/ Hence 
it has been said not to be a lawful occupation, though it is not 

Roseuarne v. Billing i B63 < 15 G. B. N. S. 316 ; 33 L. J. C. P. 55. 

1 S3 Virr. r. m ; TaUim v. Reeve [,1893] 1 Q.. B. 44 ; 82 JL. J. Q.. B. 30. 

' Carney \ Phrnmer [1897] 1 Q.. B. 634 ; 66 L. J. Q.. B. 415. C. A. It is doubtful 
whether the Aft afreets loam ol money to be used in betting generally or for paying 
bcLs already lost : see p. 33s 

* Uniisrsal Stock Exchange, Ltd . v. Strachan [1896] A. C. 106 ; 63 L. J. Q. B. 429. 

; Rc Giae 1 1 899] 1 Q. B. 794 i 68 L. J. Q. B. 309, C. A. 

* Joe Lee , Ltd . v. Lord Dalmeny f 1927] 1 Ch. 300 ; 96 L. J Cli. 164. 

* This was a mitigation of the Gaming Act, 1710 (9 Anne, c. 19^ which had made them 

wholly void. But the then existing statutory rights of losers to recover hack winnings 
were m effect preserved by a cumbrously worded proviso (s. 2', which enabled a loser 
to recover from the winner, as if it had been paid to him direct, money received by 
him from a holder of a security (in the largest sense) created by the loser. Even 
hankers dealing with cheques as collecting agents were holders for this purpose: Sutlers 
v. Rnggs [1922] 1 A. C. 1 ; 91 L. J. K. B. 1. The result of that decision was that the 
vr tion was repealed by the Gaming Act, 1922 (12 &: 13 Geo. 5. c. 19), so that 
decisions upon it are obsolete. The Act is not retrospective : Hemhall v. Porter [1923] 
2 K. B. 193 ; 92 L. J. K. B. 866, which may still be useful as a warning against 
ad\eimirous arguments on the general intention of statutes. [Hemhall v. Porter 
was followed in Brueton v. Woodward [1941] 1 K. B. 680.] 

The first section, still in force, does not affect a loan of money to pay a debt 
previously lost : Ex parte Pyke (1878) 8 Ch. Div. 754 ; 47 L. J. Bk. 100. [Further, 
it was held in Hyam\ v. Stuart King [1908) 2 K. B. 69b ; 77 L. J. K. B. 694, C. A., 
diss, Fletcher Moulton L.J. that forbearance by the winner of a bet to sue the loser 
on a security of this kind, coupled with forbearance to post the loser as a defaulter 
is good consideration for a new promise by the loser to pay. But the bare promise 
of forbearance to sue is no consideration for the new promise : Poteliakhoff v. Teakh 
[1938] 2 K. B. 816 ; 107 L.J. K. B. 679, C. A. Although bookmakers regard Hyams' 
case as affording them a method of recovery by action money won on a wager (see 
25 L, O. R. 76, 80), the Courts in later decisions have been quick to distinguish this 
case ana to limit its application : see MacKinnon L.J. in Poteliakhoff 's case [1938] 
2 K. B. at 825, and Atkinson J. in Honeys v. [> 939 ] » All E. R. 187, 190. 

Dicta in this last case indicate that threats which go beyond an expression of an 
intention to post the loser of the bet as a defaulter may be unlawful and even 
criminal : ci. Burden v. Harris (1937) 54 T. L. R. 86. The C.A. has, however, 
accepted Hyams * case as law : Latter v. Colwill (1937) 53 T. L. R. 383.] In the 
United States it is generally held that wagering agreements are not only void but 
illegal : see Irwin v. Williar (1883) 110 U. S. 409, 510 ; Harvey v. Merrill (1889) 
150 Mass. i. As to recovering money deposited with a stakeholder or agent, see 

P- 344 - 
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actual) v punishable, to make a business of betung 01 gaming, 
but the latest judicial opinion is otherwise,* 1 Hie holdei ol ,1 
gaming set unit cannot w.use u and sue for the consideration as 
on a simple tomiau u 

FSSI < Ol I STt K \l tlCIMJSIlON Ki LSfXV F IO W St.FRh 

Long before 11 was thought possible to uucrlcit v» 1 th gaming 
agieemems as between the mmiediau* jutties Pailiamem cn 
deavoured to discouugc gambling, extent fm iead\ monev and 
moderate stakes in dtvus mduect wavs, intludtng such odd ones 
as penalties on winning nunc than 10/ at a sitting Mixed up with 
these provisions aie piohilmiom ol unlawful games in genual 
The tak begins as calls as the Resolution I title 01 none ot u 
is now of am piauual iinpoiiauu though the («amuig \ct, 17m 
(9 Anne, t iyt remains not wliollv it pealed it set 111s b\ ovei sight 
after being all but amt mltd out of am substantia) t visit nee Bur 
it is a talc ot souk |hi maium value as an txtmplc of blonde nn^ 
good inn nitons ami a waimng \\l such jHople could take warning 
to hastv piecemeal ufonucis V tradable and sufficient aeeoum 
including explanation ol apparent anomalies ** fai as dies in 
explicable. intv Ikl found in the speeches of I old Hu kudu ad and 
Lord Suninu in Sutttis \ Hungs * 1 ease whose tint c 1 iiithoim 
was rut shon bv ihe (naming \u of 1022 (12 x 1 ? (»eo % e 19 
as we have ah ads mentioned 

Questions of conflict of lews aiisuig out of gaming tiaiisueuom 
ait dealt suth below undci a molt genual head jpp sv 1 

Lotteries ueit lot hidden bv jxnal statutes of sauous due 
from neat ilu end of the seventeenth to neat the middle of the* 
nineteenth etniinv llu iarev governing legislation is contained 
ill Fait II of the Betting mil lottuies \cr. ion 'vlneh ihe 
declaung leiuuus 111 genual unlawful and dc fining incidental 
offences, pine teds to legalize (bioadlv shaking) lottenes lieing pat 
of entertainments he Id fot (turntable pin poses and piivate ehih 
and house lotteries 4 

Some seats t ailiu the Kaceemuv Betting \u 11)28 (ih s 10 
(*eo % c $i) legalized tht 11st of totalisaims undei ilu rcgulmon 
of a Cxmtiol Hoard ' * 

The details ate outside* out scope * 

14 (Tfjmm w % Hahkm (iqw) * K B t v <*U f K H 2bi 
11 Jtfrrt v Bamfmd (1921) 2 K B iy I* I ) K B U>4 Mr Can dir J (Vr* 

p as*>, 01 j llumphtry v Wtlum 1921* 141 I I 4b** } 

14 Charlton Hall Club Ltd \ Ijtmmrr J iqa<>] 2 K B 1 si , 9 H I J K B 40s 

,4 See howrvrr, Carlton Halt (Jub \ last war 

14 [1922) 1 \ C 1 91 l 1 K B 1 

14 Lotirrio An, i®4S» B k 9 Via r 74, and wrnri rnrhrt VrU Vartou* inn«"ft r 
and not urntmimon v»ap cif raising nvmrs for charitable* objects art pnUwiblv 1 **hi ‘ 
the letter of tlirsr \i c% 

14 Qpu art the pMicngm, or any class of them, in a British ship within icm tonal \s *wi«. 

a “ society within t 24 t») (a) ? Probably tht question is idle 
1 1 [Amended by the Betting and Lotteries Ace, 1914 <24 & 2s Geo, 5, c «JB)d 
hU Sec A**C. s Bauman* BtUmg Control Board [1935] 1 Ch 14 , 104 L. J Ch 1 > 

14 (They ate considered fulls in Street, The JLaw of Gaining i*H 7 J J 
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DISTINCTION BETWEEN PUBLIC AND PRIVATE ACTS 

It would be inappropriate to the general purpose of this work, as 
well as impracticable within its limits, to enter upon the contents 
or construction of the statutes which prohibit or affect various 
kinds of contracts by regulating particular professions and occupa- 
tions or otherwise. 

The rules and principles of law which disallow agreements 
whose object is to comra\ene or evade an Act of Parliament do not 
apply to pri\ ate Acts, so far as these are in the nature of agreements 
between parties. If any of the persons interested make arrange- 
ments between themselves to waive or vary' provisions in a private 
\ct relating only to their own interests, it cannot be objected to 
such an agi cement that it is in derogation of, or an attempt to 
lepeal the Act. 1 * 

2 \GREFMEMS CONTRARY IO MORALS OR t.OOD MANNFRS 

It is not every kind of immoral object or intention that will 
\itiate an agreement in a court of justice. When we call a thing 
immoral in a legal sense we mean not only that it is morally wrong, 
but that according to the common understanding of reasonable 
men it would be a scandal foi a court of justice to treat it as lawful 
or indifferent, though it mav not come within anv positive prohibi- 
tion or penaltv. What sort of things fall within this description is 
in a general vva\ obvious enough. And the law might well stand 
substantially as it is, according to modern decisions at any rate, 
upon this ground alone. Some complication has been introduced, 
however, bv the influence of ecclesiastical law, which on certain 
j>oints has been verv marked, and which has certainlv brought in 
a tendenev to treat these cases in a |>eculiar manner, to mix up 
the principles of ordinarv social morality with considerations of a 
different kind, and with tlic help of those considerations to push 
them sometimes to extreme conclusions. Having regard to the 
large jxwers formeilv exercised bv spiritual Courts in the control 
of opinions and conduct, and even now technically not abolished, 
it seems certain that everything which our civil Courts recognize 
as immoral is an offence against ecclesiastical law. Perhaps, indeed, 
rhe converse proposition is theoretically true, so far as the eccle- 
siastical law is not diicctlv contrary to the common law . 20 But 
ihis last question may be left aside as merely curious. 

As a matter of fact sexual immorality, which formerly was and 
in theory still is one of the chief subjects of ecclesiastical juris- 
diction, is the only or almost the only kind of immorality of which 
the common law takes notice as such. Probably drunkenness would 
be on the same footing. It is conceived, for example, that a sale 

i* Satin v. Hoylake Rv. Co. (1865) L. R. 1 E *. 9 ; 35 L. J. Ex. 52. Cp. and dist. Shaw's 

claim (1875) L. 10 Ch. 177 ; 44 L. J. Ch. G70. __ — 

so Cp. Lord Westbury’s remarks in Hunt v. Hunt (1861-2) 4 D. F. J. at 226-8, 233. 
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of iiuaxiatung liquor to a man who then and there avowed his 
t mention of making himself or others drunk with it would be void 
at common law. The actual cases of sale of goods and the like for 
immoral purposes, on whose analogy this hypothetical one is put, 
depend on the principles applicable to unlawful transactions in 
general, and are accordingly reserved for the last part of this 
chapter Putting apart for the present these cases of indirect 
immoral agreements, as they may be called, we find that agree 
ments are held directly immoral, in the limited sense abo\c 
mentioned, on one of two grounds; as providing Cor or tending to 
illicit cohabitation, or as tending to disturb or prejudice the status 
of lawful marriage (" in derogation of the marriage contract" as 
it is sometimes expressed). 

ILLICIT COHABITATION 

With regard to the first class, the main principle is this. The 
promise or expectation of future illicit cohabitation is an unlawful 
consideration, and an agreement founded on it is void. Past 
cohabitation is not an unlawful consideration; indeed, there niav 
in some circumstances be a moral obligation on the man to pro- 
vide for the woman; but the general rule applies 11 that a past 
executed consideration, whether such as to give rise to a moral duty 
or not, is equivalent in law' to no consideration at all. An agree- 
ment made on no other consideration than jxist cohabitation is 
therefore in the same plight as any other merely voluntary agree- 
ment. If under seal it is binding and can be enforced,** otherwise 
not.** The existence of an express agreement to discontinue the 
illicit cohabitation, which is idle both in fact (as an agreement 
which neither party could break alone) and in law — or the fact 
of the defendant having previously seduced the* plaintiff, which 
"adds nothing but an executed consideration resting on moral 
grounds only," — can make no difference in this respect.** 

The manner in which these principles are applied was thus 
stated by lord Sel borne: — 

** Most of the older authorities on the subject of contracts founded on 
immoral consideration are collected in the note to Ben yon v. N et tie fold y 
Their results may be thus stated: I. Bonds or covenants founded on 
past cohabitation, whether adulterous. 9 * incestuous, or simply immoral, 
are valid in law', and not liable (unless there are other elements in th- 
case) to be set aside in equity. 2 . Such bonds or covenants, if given in 

31 But the rule hr modem (Ck. 4, pp. 139 141), amt the earlier tmx*. on thin subject 

belong to a time when a different doctrine prevailed ; they therefore discus* tnattrn 
which in the modem view arc simply irrelevant, e.$. the previous character of thr 
parties. The phrase praemam pvduitw comes front this period. Bramiun 
fmdaris. however, was used in a perfectly innocent sense in the old law o dowe: : 
Co. Lit. 3 la. 

u Gn& v. Mathias (1800) 5 Vcs. 286 ; 5 R. R. 48. 

M Bmmmt v. Ham* ( 1846} 8 Q. B. 483 ; 15 L J. Q. B. 141 ; 70 R. R. r» 5 2 * 

11 (1850) 3 Mac. & C. 94, too ; 87 R. R. 25. 

** Ktpe v. Mam (iBaa) 1 Sim. fit St 64, 
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consideration of future cohabitation, are void in law, 34 and therefore of 
course also void in equity. 3. Relief cannot be given against any such 
bonds or covenants in equity if the illegal consideration appears on the 
face of the instrument. 27 4. If an illegal consideration does not appear 
on the face of the instrument, the objection of particeps criminis will 
not prevail against a bill of discovery in equity in aid of the defence to 
an action at law 3 * [this is of no consequence in England since the 
Judicature Acts.] 5. Under some (but not under all) circ umstan ces, when 
the consideration is unlawful, and does not appear on the face of the 
instrument, relief may be given to a particeps criminis in equity.” 44 

The exception alluded to in the last sentence is probably this: 
that “ where a party to the illegal or immoral purpose comes him- 
self to be relie\ed from the obligation he has contracted in respect 
of it, he must state distinctly and exclusively such grounds of relief 
as the Court can legally attend to.”’ 0 He must not put his case 
on the ground of an immoral consideration having in fact failed, 
or complain that the instiumcnt does not correct! v express the 
terms of an immoral agreement. 31 

Where a security is given on account of past cohabitation, and 
the illicit connection is aftci wards resumed, or even is never 
broken off. the Cout t will not picsume fioni lhat fact alone that the 
real considciation was future as well as past cohabitation, nor 
theicforc tieat the deed as invalid. 12 

Then? existed a notion that in some cases the legal personal 
representative of a partv to an immoral agreement might have it 
set aside, though no relief would have been given to the party him- 
self in his lifetime: but this has been pronounced 44 erroneous and 
rontrarv to law.'’ 12 An actual transfer of piopertv, which is on 
the face of it “a completed voluntary gilt, valid and irrctocable 
in law M and confers an absolute beneficial interest, cannot be 
afterwards impeached either bv the settlor or by his representa- 
tives, though in fact made on an immoral consideration. 24 But it 
by no means follows that the Couit will enforce the trusts. It may 
have to dnect the trustees whom to pay, and will then disregard 
any disposition which is in fact founded on an immoral considera- 
tion. 31 Thus a settlement in the form of an ordinary marriage 
settlement in contemplation of a marriage (as formerly with a 

** Walker v. Perkm\ '1764) 1 Bun. 1^8. 

n Gray\. Mathias f 1800I s A cs 28G ; 5 R. R. 48 ; Smyth v. Griffin ^1842) 13 Sim. 945 

14 L. J. Ch. 28, appears to be rcallv nothing else than an instance of the same rule. 
The rule is or was a general one : Simpson v. Lord Howden (1837/ 3 My- & Cr. 97. 
102 ; 45 R. R. 22s, 226 

Bcnyon v. NettUfold (1850) 3 Mar. & Gr. 94 ; 87 R. R 25. 

“ Ayerst v. Jenkins (1873' I- K ib F,q. 275, 282 ; 42 L. J. Ch. Goo. 

Batty v. Chester (1842) 5 Beav. 103. 109. 

1 1 Semble , relief will not be given if it appears that the immoral consideration has been 
executed : Sismey v, KIry (1849) 17 Sim. 1 ; 18 L. J. Ch. 350 ; 83 R. R. 276 ; but 
the case is hardly intelligible. ^ n „ v „ 

*1 Gray v. Mathias (1800) 5 Ves. 286 ; 5 R R. 48 J Hal1 v - Palmer (1844) 3 Ha. 532 

64 R. R. 399 ; Valiant* v. Blaqden (1884) 26 Ch. D. 353. 

■»* Ayerst v. Jeiikins (1873) L. R. 16 Eq. 275, 281, 284 « 42 L, J. Ch. 690. 

Aymt v. Jenkuis, last note. _ _ ~ _ 

3 & Phillips v. Probvn [1899] 1 Ch Hn , 1 I* ^h. 401. 
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deceased wife’s sister) not allowed bv English law is treated, as 
regards ousts for the so-called wife, as made on an unmoral con 
si deration. and the C-ouit will pronounce such trusts invalid it 
applied to bv the umtees for dnetuom, though it would not set 
aside the settlement at the instance of the stetiloi 

Wheie parties who ha\e been lismg together in illicit cohabit*- 
non scpai ate and the man covenants to pav an annuity to the 
woman with a pioviso that the annum shall tease* 01 the deed 
shall be sold ll tlu paities li\e tngcthei again then the covenant 
»s valid as a simple volunian covenant to jwv an annum, hut the 
pioviso is w hulls void It makes no different! if the patties, being 
within the prohibited degrees of aftinitv hau gone thumgh the 
form of mamage uul the deed is m tin* oidinaiv foun of a sepaia 
non deed U tween husband and wife When the patties are 
reallv inaintd sin It i pi m iso is usual but ui|xifhiom for the 
deed is m am case avoided bv the pat ties afuiuaids living 
fogetht i I his brings us to ilu second fit uu h of this topic 
naitltlv llu Vilnius o( m jui umn deeds md iguenwuts fo 
separation 

U.kUMISIs 1 OR SI V VK V !H*X 

llu histop of the suhj< * t will Ik found m 1 nul Wcsibuivs 
judgment nr Hunt \ Hunt I loin ilu imoiiu.il {mint of view 
marriage was a sananwnt creating an indissoluble lelation Ilu 
duties attai (ling to that iclation wen of the (ugliest |Mivohlc id, 
gious obligation and paiauiount totliewillo! i In panics In rule 
siastual Courts an agn eincni oi provision ioi i volimtuv sejui,* 
non present or futun was simplv an agncimni to commit a con 
tinning Imach of dunes with wlmh no su ulai audiontv could 
meddle and thuefoic was illegal and void 

for a long while all causes touching mamage even collateiallv 
v eie claimed as within the exclusive jui isdu non of ihosc C ouits 
1 he sweeping charactei and the gradual detav of such claims turn 
alieadv been illustrated bv cases w< have had occasion to cite hour 
the ^ ear Books in olhei places In later tunes the ecclesiastical 
view of nuirtage was still upheld so iai is die icmaiiiitig ccelesi 
asiual juiivlution could uphold it/* and continued to have much 
influence, on die opinions of civil (/unis the amount of that 
influence is indeed somewhat understated in lend West but* s 
exposition But the common law, when once us juusdiction m 
such matteis was settled, never adopted the ecclesiastical theon 
to the lull extent \ comiact providing fot and fixing the terms 
of an immediate separation is treated like am other legal contract, 

Set pagr »79 ** far part/ \tubn f 1W74 k R t| Qi 670 fj L J Bk lit 

Wtstmtaih v SnJulmrj or H rstm/ath ( 5 Bit N s jjc> r r lion £ Cl 519 » 
35 R. R 54 

a * 4U P J j-u Tlte <asr w*» taken to the House «»( thirds. Util the pr- 

iced! osp umr 10 an etui without any dec umn* h> the death of the htuthand : *ee pe* 
lord Selborne, 8 App Ca at 4 tit ** her 4 D I, J -135-8 
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only the ordinary' rule that the wife cannot contract with her bus 
hand without the intervention of a trustee is dispensed with in 
these cases/ 1 Being good and enforceable at law, the contract is 
also good and enforceable in equity, nor is there any reason foi 
i ef using to enforce it by any of the peculiar remedies of equity. 
In Hunt v. Hunt the husband was restrained from suing in the 
Divorce Court for icstitution ol conjugal rights in violation of 
his covenant in a separation deed. 48 on the authority of the decision 
of the House of Lords 4 which had already established that the 
Coiut may order specific ]>ertormaiicc of an agreement to execute 
a separation deed containing such a covenant. The case may be 
Liken as having put the law on a consistent and intelligible foot- 
ing, though not without overruling a great number of pretty stiong 
dicta of various judges in the Court of Chancerv and even in the 
House of Lords;** and it has been repeatedly followed. 4i But an 
agreement bv the wife not to oppose proceedings foi a divoice 
pending at the suit of the husband is void, being not only in dero- 
gation of the mariiage conti act, but a collusive agreement to evade 
the due administration of justice. 1 " 

We have seen that when it is sought to obtain the specific per- 
ioimame ol a (ontiact the question of consideration is always 
inateml, even d the instrument is under seal. Generally it is part 
of the arrangement in these cases that the trustees shall indemnify 
the husband against the wife’s debts, and this is an ample con- 
sideration lor a piormse on the husband’s part to make provision 
loi the wife, and of course also for his undertaking to let her live 
apait fiom him. cn jos her piopeitv sc pa rate 1\ . &c. 4 ’ But this 
paiticular consideration is bv no means nccessaiv. The trustee's 
under taking to pav part of the costs of the agreement will do a« 
well. But if the agt cement is to execute a separation deed con- 
taining all usual and proper clauses, this includes, it seems, the 
usual covenant foi indcmnifving the husband, so that the usual 
consideration is in latr present. 4 * In the eailier cases, no doubt, 
it was supposed that the contract was made valid in substance as 
well as in form onlv bv the distinct covenants between the husband 

11 P. 68 ; McGregor v McGregor (1R88) 21 Q..B Div. 424 ; 57 L. J. Q. B. 268. 

0 Note B> , p 2R0 This covenant could not then be pleaded in the Divorce Couri, 
which held l&rll bound b\ the former ecclesiastical practice to take no notice of 
separation deeds 

*8 Wilton v. 11 ’il son *1848) 1 fl L C 538 : 73 R R. 158 

n In St. John v St. John 11803-5) 11 Vcs “ 506, &c., Westmeath v. Westmeath (1820-1) 
1 Jar. 142 (Lord Eldon) ; Worrall \. Jacob (i8i 6-7( 3 Mer. 268 (Sir W. Grant) : 
Warrmder v. Wanender (1835) 2 C! & F. W (Lord Brougham), 561-2 (Lord 
Lvndhunt). Most ol these are to be found cited m the argument in Wilson v. Wilson 
\nd even since that case V ami t tart \ I ansttiart ^185^'* 2 F)e G. & J. at 255 (Lord 
Chelmsford) . 

«* Baant v. IIW (187c)) 1 2 Ch. D. at 623 ; Sweet \ . Sweet [1895] 1 Q. B 12 : 
64 L, J. Q,. B. 108 ; Marshall v. Marshall (1870) 5 F. D. 19 ; 48 L. J. P. 49. A like 
covenant on the wife's behalf by a trustee is binding on her : Clark v. Clark (1885), 
10 P. Div. 188. 

«• Hope v. Hope (i 8 ,s 7 ( 8 D- M- G. 7 U, 743 ; L J. Ch. 417. 

See Dav. Conv. 5, pt. 2, 1079. 

** Gibbs v. Harding (1870 L. R. 5 Ch. 33O ; 40 L. J. Ch. 374. 
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and the trustee as to indemnity and payment, »r rather that these 
were the only valid parts of the contract. But since Wdmn \ 
Wilson” ami Hunt v. Hunt such a view is no longci tenable: in 
Lotd West bun a woids “ the theory of 4* deed of separation is 
that u is a commit between the husband and wife thtough the 
tntciv ration of a third parts, namelv the trustees, and the huv 
bands contract tot the licneht ot the wife is supported b\ the 
contract of the trust its on her Ixrhali * \ covenant not to sue 
for restitution ot conjugal rights cannot Ik* implied, and in the 
absence ot such a covenant the institution of such a suit does not 
dxschaigc the other pam s obligations undet the sc|ui,itton deed 
Subsequent adulteiv does not of itself avoid a separation deed 
unless the oihei parts s covenants aie exptesslv qualified to that 
effect.** \ covenant bv the husband to pav an autuutv to mulct s 
for the wife so long as ihev shall live apart -01, since the Married 
Womens Piopem Vu, in the wife hcisrlf- remains in loice 
notwithstanding a subsequent dissolution of the mainage on the 
ground of the wifes adultcrv. but it set ms it would be void if 
future adulteiv were contemplated it tin time l * 1 he tonteaJmrni 
of past misconduct between ihe mainage and thi separatum ma' 
tendei the aviaitgemem voidable. and so mav suhvquerulv mis 
londutt, if the circumstances show that the separation was 
fraudulenth piocuied with the pi event imennon of obtaining 
greater facilities fw such nusronduct ‘ 

A separation, ot the terms of 1 separation between husband 
and wife cannot law lulls lie the suh}ei: ot an agi cement for 
pecuniar, comidctatiou hetwnn the husband ind a (hud prison 
But in v he case of Jonrs \ If tnt< * it was derided bv the frxcheqtm 
Chamber and the House ot I otds that tin* husbands execution of 
a separation dec v d alreadv drawn up is a good and lawful (onsidru 
non for a promise bv a thud |ieison 

A separation deed as we have above Mid, is avoided bv subs* 
(juent reconciliation and cohabitation r If it weie not so, but could 

4 * On thr effrr c uf ihaf fair er chr r'm.irk. m lb< I i ham* ka Ismlt m a 

appeal «i* to thr tratnr of tlw* (knl, II s II ihrn ill 4 sill ( jn , mm K K 
, .ind bs l»rd Wf^lmn Hunt \ Hunt tHbi , 4 ll I f 
** Hunt % Hunt llJbj ,41)! f 

' ’ Jre \ Thurlvj. 1K24 a B \ t. '47 , .i»K R \ f * 1 
t% tb b*mu\ < nnmftofi iH*m> 2 l> I J jbi ah l [ t li \ um K H 
* (jutrlruxiffh . Halt a H7 v r J R t * \ J !« J Ia , Myer s ,Wv*l [ilki 

1 Q, R 1* , I j C£ R lob ihr ^uihorify ol (JuvUnintih \ Holt Uai t>rr 
doubted, buc when Jirrrilv (halteergol u affirmed try Ihr C' A , War t M*t 
J K U jhh , <j?J !. J K li 770. inainK uti thr ground ih.it n had m Inn* 
hern rrtirti ori in praruir It it not Uv night useful here ro refer ipffiiiollv to d 
duia ihrfr diftcimrd 

44 bmron barS »f AfUjmi 1^4 14 Cfc fi ihv 7<>i , ^ L J Q. II 4 ip. 

^ Em it \ < MrrmzUm. now **, and ix-r Cotton L J 14 Q, n 1 ) at 70s. 

*• (tfUaj i Bing N C 656, in Ejc. Clh. 3 Bcng. N, C. i|i, in H C 9 Cl, & F. 101 ; r > * 
ft. IL 705 ^ dw Ex, Ch. both \jatA Abingrr and Lord Urnman dissrntrd 

** Sec iho Westmeath v Salisbury v iB3i> 3 Bh N S 549 ; R. R 34. Quotiuai niA\ 
arise whrthrr parrw ular term* arc part of thr agreement for srparatioix, and therefor 
imbjcct to tie so avoided, or are of a perraanmi and independent nature . sac *Vi* / 
\ jvml 'lBfWil 31 C’b Ihv. 344 ; 33 T,. J. Ch* 437 
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remain suspended in order to be revived in the event of a renewed 
separation, it might become equivalent to a contract providing 
for a contingent separation at a future time: and such a contract, 
as will immediately be seen, is no allowable. However, a sub- 
stantive and absolute declaration of trust bv a third person 
contained in a separation deed has been held not to be avoided by 
a reconciliation ." 5 

As to all agreements or provisions for a future separation, 
whether post-nuptial 89 or ante nuptial , 50 , 51 and whether proceeding 
from the parties themselves or from another person ,* 1 it remains 
the rule of law that they can have no cffect. fli If a husband and 
wife who have been separated are reconciled, and agree that in 
case of a future scpaiaiion the provisions of a former separation 
deed shall be levived, this agreement is void . 89 

But where a separation order has been made on a wife's com- 
plaint. and she afterwards agrees to return to her husband on 
terms, a term that, in the event of future misconduct and another 
separation order, he shall pay her a fixed annuity is not against 
public policv.“ A condition in a marriage settlement varving the 
disposition of the income in the event of a separation is void . 55 
So is a limitation ovci (being in substance a forfeiture of the wife’s 
life interest) in the event of her living separate from her husband 
through am fault of hei own: though it might be good, it seems, 
if the event weie limited to misconduct such as would be a ground 
for divoice 01 judicial separation . 56 Otherwise as to a clause in 
a reconciliation deed between a husband and wile living apart 
whereb> the mtsis aie \aried in the event of future proceedings 
for a divoucV 

Likewise' a deed jmrpoiting to piovide foi an immediate separa- 
tion is void if the separation docs not in fact take place: for this 
shows that an immediate separation was nor intended, but the 
thing was in truth a device to proside for a future separation . 61 
Nor tan such a deed be supported as a voluntarv settlement. 6 * 

The distinction lests on the following giound: — \n agreement 


** Ruffin \ Ahton L R i<) Eq. «nn ; 44 h . 1 - Ch. *8B. 

*• Marquis o) Wntmrath \ Mauhiomn of Weumrath (1820-1'' 1 Dow & Cl. VQ, S 4 1 • 
Westmeath \ Salisbury 1 1 8 ► 1 1 r > BIi X S 339 n R. R 14. 

** //. v W ilk, 7) \ K & J. 982 , Hi R R. mb. Some ol the reasons given in rhi«? 

case v 2 K & J -u 1 ail in ^ suite Hunt v. Hunt be supported. 

41 Cartwright Cartwright t lftvO * D M. G 982 , 22 L. J. Ch. 841 ; 98 R. R 40s , 

non* ihut this anti the < a.se last cited \srrc after Wilson v. Wilson. 

*■ | [)<n u s \ Fdnt\(ie [iq*H] 1 k B 117 - i «»7 1 - J- K - B - n 3 ; <hat an agreement 

lor temporary phvsual separation is not necessarih an agreement for “ separa- 
tion ’* in the more technical sense of the word.) 

•• Hannon v. Harrison [1910] 1 K B 3 r > ; 79 L. J. K B. 133. 

** See note 

•• See note •• T T ro r r 

** Mtynck's Settlement [1921] 1 Ch. 31 1 ; qo I ■ J Ch. 152, [See, too, Lurie v. Lurie 

(193SI 54 T 1 - R« and, as 10 ,he rffcLt of a Subsequent decree of nullity ol 
marriage, Fowke v. Fowke [1938) Gh. 774 > lo 7 L J. Ch. 350-] 
o HmdUy v. Marquis of Westmeath (1827) 6 B. & C. 200 ; 30 R. R. 290 ; confiimed b> 
Westmeath v Salisbury (1831) 5 BIi. N. S. 339, 395’ 7 » 35 R- R- 54 * 55 - 
** Bindley v. Mutton# (1869) L. R. 7 Eq. 343 - 
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fqr an immediate separation is made to meet a state oi things 
which, however undesirable in itself* has in fact become inevitable 
Still that state of things is abnormal and not to Ik* contemplated 
beforehand. " It is forbidden to pi oxide lor the possible dissolu 
non ot the marriage contract, which the jkiIicx of the law is to 
preserve intact and inviolate/ '* Oi in othci woicls. to alio* 
validity to piovistom fot a futuie sejxuaiion would Ik* to allow 
the parties in effect to nuke thccontiatt ol nut mgr determinable 
on conditions hxed befoichand bv themselves ' 

JMMOKU »U HI U \TIO\S 

It is a well established iuIc that no tnfmc table right c in In 
at quit eel bv a hlasplu mous editions m mdettnt pollination 
whethei in woitls oi m writing oi bv am commit in i elation 
theieto/ 1 but it cI<hn not leallv Ik long to th< pit sent head l lu 
ground on which rfu casts pinned is din the publication is o. 
would Ik* a mmiiut offence not nuitlv nnumial hut illegal ir 
tlu stiut sense 1 lu unntnal Iav\ prohibits it as mnnim m u 
and the civil law takts it fioin th< cnmmal l iu as trial nth f»to 
labitum, and leftists to iciogni/t n as the oiigm of in* tight 
I hen the decisions m equitv pi of ess sunplv to follow tlu hw h 
u fusing in a doubtful c a sc to give the ml of equitable irmcdics 
to alleged legal ugfus until the existence of tlu legal light is astet 
tamed * It would {hi haps bt diifuuh to issc it as m ibsttan 
pmposmon that i ( ouu adinmistenng civil justice might no 
conccmablv pmnounci a wilting oi discoiUM mnnotal which vtt 
could not fu the. subject of inminal proceedings But w< do nor 
know of such a jurisdiction having «\tt m fat r Imu exetcised 
and considmng tlu \civ wide scojh of the' curmnal liu m this 
behalf ’ it seems unlike Iv that then should arise anv occasion foi 
it Some expressions an to he found which bxik like claims on 
the part of purclv civil Courts to exercise a genet a I moral tcnsoi 
ship apart from am reference to the inminal law Bur these are 
overruled b\ modern aurhontv \t the present dav it is not 

» \ h. & f , 112 K R t«?» 

1 Sgnrnicnto brt*<*m hu»hand and wifi* < murmplatm^ a iuturr judKtal vparatiou 
i£pd ration dr corp* arr >uir 4 in frrrmh Uw Sirr\ 4 s Colbert on C odr Nap art 
ii ii. no y> 

1 The modern la* of hlaiphrnn \* hud down lw the House r*l lands in / human v 
Vmar Ww/v firnyj V (. 406 , ftb L J f h met ruling *»mr d«-< wora and 

many dicta 

1 Gljm \ Wntan button bam (o f apv 6) i Ch aht , H5 I ] (Ji jrfu 
"* V Mwnewhat analogous quntiun in raised bv deceptive trade marks and titles \ 
fradr mark hkelv to clereivc the public wll no* be rrgMterrd bow \ Dunn iHcjn* 
15 App C a zyjt , 63 1 16 Thrre h no rc^ps right in a work v*f which ihr nth 

or description u a fraud on the public Wright \ Talht ,184s 1 » L B me , 68 
R* K. 8]^ji 

71 &g , SteckdaU v Oxwhm (1826) 5 B. & C> 173 ?r* K R 107 

79 Smithy v Stutuvod otfi7> 2 Mcr 43s* Lautantt \ XraiM ( tHaa J )ac 471 ; »3 R R 
»» 3 - 

77 See Russell on Crimes ^h rd, 19361 If , 1 46b »«y , and Stephen’* Digest of the 
Criminal Law. ana 24b *48. 
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true that " the Court of Chancery has a superintendency over all 
books, and might in a summary way restrain the printing or pub- 
lishing any thar contained reflections on religion or morality,” as 
was once laid down by Lord Macclesfield; or that ‘/the Lord 
Chancellor would grant an injunction against the exhibition of a 
libellous pictuie/’ as was laid down by Lord Ellenborough .” 78 On 
the whole it seems that for all practical purposes the civil law is 
determined In and co-extensive with the criminal law in these 
matters: the* question in a given case is not simply whether the 
publication be immoral but whether the criminal law would 
punish it as immoial. 


S- UiRtBIlMS ( .ON 1 R ARY IO PUBLIC POLICY 

See “ Note on public [>olic\. ” page 289. 

Betoic we go thiough the different classes of agreements which 
art void as being of mischievous tendency in some one of certain 
different wa)s, something must be said on the more general ques- 
tion ol the judicial meaning of “ public policy/' That question is, 
in effect, whether it is at the present time open to courts of justice 
to hold ti ansae turns or disjxisitions of property void simply because 
in the judgment nt the Court it is against the public good that 
thev should be enforced, although the grounds of that judgment 
mav be novel. 1 he general lendent) of modern ideas has been 
against the continuance of such a jurisdiction. On the other hand 
there is a good deal of modern and even recent authority which 
makes it dillicult to clem its continued existence. 

As a mattei oi lnstoiv. there seems to be little doubt that the 
docuinc ol public jxdicv, so fai as regards its assertion in a general 
form in modem times, if not its actual origin, arose from wagers 
being allowed as the foundation of actions at common law. 

[With all def cionce to the author, there are clear signs of the 
doctrine 111 oui law long before its application to wagers. Indeed, 
his inclusion of maintenance and champerty under this heading 
is inconsistent with his projiosition. for the law against them goe> 
back at least as fat as Fdward I. We have examined the history of 
public policy elsewhere/ 9 and need not go into its details here. It 
is enough to note that one hears of it in contracts in restraint of 
trade as early as Elizabeth, and it was clearly recognized in that 
connection in Mil f hell Reynold* (1711).** Then it played a large 
part in that gteat decision on the lulc against perpetuities, the 
Duke of Sot folk's iasr (1681V 1 It appears, too, in sales of offices 81 
and in marriage contracts.*'] 


■*# 

•• 

• 1 

• 3 


Emperor of Austria v. Day and Kouuth [ 1 8b 0 3 D. F. J. 217, 238 ; 
1 10 R. R. 101 . 

Harvard Law Review (1928;, 7ti- 102.] 

"1 P. Wms, 181, 183.] 

3 Ch. Cas. i, 20, 49, 51 J 

CJiesUrfieid v. Janssen (1750) 1 Atk. 339, 132.] 


30 L. J. Ch. 690 ; 


83 [/*. 352-1 
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As to wagers, their validity was assumed without discussion until 
the judges repented of it too late, Regretting that wagers could 
be sued on at all/ 4 they were forced to admit that wagering con 
tracts as such were not invalid, but set to work to discourage them 
as far as they could. This they did by becoming “ astute even to 
an extent bordering upon the ridiculous to find reasons for ref us 
ing to enforce them ” in particular arses/* 

Thus a wager on the future amount of Imp duty was held void, 
because it might expose to all the world the ainoum of the public 
revenue, and Parliament was the only proper place for the discus 
sion of such matters/* Where one proprietor of carriages for hire in 
a town had made a bet with another that a particular person would 
go to the assembly rooms in his carriage, and not the other's it 
was thought that the bet was void, as tending to abridge die free 
dom of one of the public in choosing his own conveyance, and to 
expose him to the inconvenience of being importuned by rival 
coachmen. ” ir A wager on the duration of the life of Napoleon was 
\oid. because it gave the plaintiff an interest in keeping the king's 
enemy alive, and also because it gave the defendant an interest 
in compassing his death bv means other than lawful warfare/ 
This was probably the extreme case, and has been remarked on 
as of doubtful authority/* But the judicial Committee held in 
1848, on an Indian appeal (the Gaming Act, 1843 (8 A q Via. 
c. t oy } not extending to British India.) that a wager on the price 
of opium at the next Government sale of opium was not illegal/ 

I he common law was thus stated !>\ land Campbell in delivering 
the judgment ; — 

I regret to say that wc are bound to consider the common law of 
England to be that an action may be maintained an a wager, although 
the parties had no previous interest in the question on which it is laid 
if it he not against the interests or feelings of third person*, and docs 
not lead to indecent evidence, ami is not contrary to public policy. I 
look with concern and almost with shame on the subterfuge* and con- 
trivances and evasions to which judges in England long resorted in 
struggling against this rule/’** 

Yet the decisions so produced and so reflected upon have been 
relied on ax establishing a distinction of importance between cases 
where the parties have a real interest in the matter; and an 

II Gaarf v. EUiati 0790 } 3 T. R. 693 ; t R. R. 803, where Bullcr J, pmpxrd (without 
Miccrar- to bold void alt wagers on event* in which die isanie* had no interne 

** Per Parke B. B&rtm v. Eml Bmunlcu (1853) 4 II. L. t. at 1*4 ; jwr WiHuimt J 
77 ; per Aldmon B. ib. too. 

M AdmfM v. JEW {1788} a T. R. 610 ; 1 R. R. 556. 

#T Ettham v. Kingman ( 1818; 1 B. & Alii- 683 ; 19 R. R. 417 ; tht«, however, was* not 
.strictly necessary to the decision, 

M Gt/M v- Sjfos ■ 181 at *6 East, t y> ; 14 R. R. 3a 7. 

*• By Aktenon B. in Egtrim v. Earl Browmaur^ 4 H. L. C. 109, and in the Privy Council 
m the cue next cited, 6 Moo, P. C. 31a ; 79 R. R. 64. 65. 
t# By the Indian Contract Act, >. 30, agreements by way of wager are now void, with 
an exception in favour of prize* for hone-racing of the value of R*. 500 or upwards* 
fl Mamfofl ThockoontydoM v. SeejummtU Dhmdmull (1846} 6 Moo. P. C. 300, $10 ; 79 
R. R. Ba, 63. 
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apparent right to deal with it " and where they “ have no interest 
but what they themselves create bv the contract”; that in the 
former case the agreement is void only if “ directly opposed to 
public welfare/' but in the latter ‘ dm tendency whatever to 
public mischief M will render it void/ 2 It is difficult to accept this 
distinction, or at anv rate to see to what class of contracts other 
than wagers it applies. In the case of a lease for lives (to take an 
instance often used) the parties ” have no interest but what they 
themselves cieate b\ the contract ” in the lives named in the lease: 
the> have not anv “apparent light to deal with” the length of 
the Soveieign s or othei illustrious persons’ lives as a term of their 
contiact; vet it has ncvei been doubted that the contract is pei- 
fectlv good. 

The most remarkable modem case oil the geneial doctrine of 
“ public policv “ is Fgnton \. Earl Biownlow™ Bv the will of 
the seventh Earl of Budgewatei a series of life interests 94 weie 
limited, subject to piovisocs which were generallv called condi- 
tions, but vveic leallv conditional limitations bv way of shifting 
uses upon ihe preceding estates/ The effect of these was that if 
the |X)ssessoi foi the time being of the estates did not acquire the 
title of Maiquts 01 Duke of Budgewatei, or did accept anv inferior 
title, the estates were to go ovei. The House of Lords held bv 
foui to one/ 8 in auoidanct with the opinion of two judges 9 " against 
eight" that the limitations weie void as being against public 
policv It was admitted that t he v weie diawn with great skill and 
unimpeae liable in loiin Blit, accoiding to the view which pre- 
vailed, thev amounted 111 substance to a gift of huge petuniaiv 
means to be used in obtaining a peerage and letained onlv on con- 
dition of obtaining it, and a gift on such tenns even apart from 
anv temptation to actual corruption, tended to the exercise of 
unpio|>ei influence and the introduction of nnpiopei motives in 
the exorcise of the Sovereign s disci etion. 

The fullesi leasons on tho side of the actual decision aic those 
of Pollock C.B. and I old Sr. Leonauls. I hen language is verv 
geneial, and thev go iai m the dnecuou of claiming an almost 
unlimited right of deciding cases accoiding to the judge s view of 
public policv foi the time being. [This view was regarded by Lord 
Wright in Fcmlei \. St john-Mildma\ (p. 2S9) as now unaccept 


•* 4 11. l c: iifl 

•** (1853-4) 4 H L. C 1 270 , 94 R R 1 , , , 

** Not estates of freehold with remainder to first and other sons in tail in the usual way, 
but a chattel interest for 99 years, if the takei should so long live, remainder to the 
heirs male of his body. Sec Dav. Com j. pt i, J 5 1 * 

See Lord St. Leonard*’ judgment, 4 H. L. C. at 208 ; 94 R. R. at 82. 

• • Lords Lynd hurst, Brougham, Truro, and St. Leonards, against Lord Cranworth, 
who had heard the case in the first instance as Chancellor, 1 Sim. N. S. 464 ; 04 
R, R. 12, n. Lord Cranworth could not see his way to avoiding this w ill on the 
ground of public policy after the Thellusson will had been allowed. 

• ? Pollock C. B. and Platt B. 1A . _ , _ . „ . . , , 

m Crompton, Williams, Cresswell, Talfourd, Wightman. and Erie JJ„ Alderson and 
Parke BB. Coleridge J. thought the limitations good in part only. 
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able," and their is no doubt that the noble and learned lord was 
stating current law on the point.] law! Jit. Leonards mentioned 
the fluctuations ot the decisions on agreements in vestiamt of trade 
as showing that rules ot common law have been both a rated and 
modified b\ notions of public polio, ‘ He also said that each 
case wav to be decided upon pi maple, but abstract lules weie not 
to be laid down * If this means onlv that the Camit is to be guided 
bs lecogmied pumiples but will not and cannot bind itseli bv 
\eibal definition, and in the application of constant pttnuplts 
must have due lcgaul to anv new oi special facts the pioposuiou 
is conett and un^HUtaru. though b> no means conhned to this 
topic, hut if it means to sav that the (aunt tuav lav down new 
principles o I public poluv without anv wauam c\ < ti of analogs it 
seetm unwarranted and is not hk< Is to Ik* followed as sail be seen 
from the lata authorities 1 he practical value of the case is i 
warning to diaftsnitn If land St laronaitls had lK*tn lice in 
speak collocjuialb lie might have said \ ou have voui luine and 
aims clause w hn h is wc 11 sc tiled, but wt do not mean to t ncoutag< 
am new fauglcd slutting lmutations and c \jk i ntu ntv ot that son 
aie at voui limits |xnl I he /cal of the House ol Iamb to 1 
keeping the fountain ol honour puie looks to a consevanui s eve 
bv no means umnived with dislike to fanes comcsannng I ate 
u was decided tliat « fie reasons given do not apph to die nsr 
of abatonctis that Iw mg a nuiemU of honour which c allies no 
political turn tions 4 

bunion \ b<ttl Htnanloa howtvti o a uaiuls a caiduia! 
author its for one rule which applied in dl casts ol public 
policy runnels that th< rendeuev ol the uaiivactiou it the time 
not its actual ustih must lx looked m‘ It was urged in vain t liar 
the will of the see mth l*4i l of Budge watri had in fact been m 
existence I or ihutv vr .us without producing am visible illeffens* 
I he pic vailing modem view is <\pi<\v<d b\ the following 
remarks of Su (# |t sm l 

“ It must not lie forgotten that vnu an not to extend arbitranlv thos- 
rules whicii sav that a enai contract is snid ,h lx*mg against pubh< 
policy because if therr is one thing which more dun another public 
pohc> requires it js that men of full age and competent understanding 
>hall have the utmost liberty of contracting and that thrir contract 
when entered into frcelv and volunturiK shall l>e htld sacred and dial! 
** f ignaj A C t y> 4* J 

1 See as to ihc variation of ibr ' [K»licy of the Uw " m grnmal, Fmxiwtl * Et^mtura 
(18741 I- R 6 C P at m , 4 ) L J C P yfi 

* a H L O nH-<| , R R 104 

* Therr \s»\ a pfjfnavMud tradition that Ixurd Udon had known ot these dispositions 
and ntpresaed a tins ale opinion that they could not he supported 

4 Mi WaUact [maoj a C*h -174 , B«» I* J 6h 4 yo, ( A 

4 [So, too, / tftdrr \ V Jcfat* Uxldmay [i<rj8J A C i fespectall} nt , mb L I K B 
041 J 

* Gp. ih Lasta v J*>ms { 17781 Cowp, 720 VC agrr cm sex of third pemon void, 
onninve to that person and tending to mdeeem rswiemv notwithstanding it tW 
not appear that tnr person had made any objeermn, and the cause had mi fact hern 
tried without any indecent evidence 
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br enforced by courts of justice. Therefore, you have this paramount 
public policy to consider — that you are not lightly to interfere with this 
freedom ol contract 

In the House of Lords itself it was said at the beginning of this 
century that no Couit can invent a new head of public policy and 
that 44 public policv is always an unsafe and treacherous giound foi 
legal decision, ‘a vci\ unstable and dangeious foundation on 
which to build until made safe by decision We may be pretty 
SUie, ihcrefoie, that no iuithei attempts in this direction will be 
made m our time, 1 noi will the particular doctime of Egeiton v. 
Brown low be extended 11 

[Norr on Pi fine Poncv — f he doc time was again i e\ icvn ed bv the 
House of Loids in the recent case of b<ndn\ St JohnH \hldnui\, u 
the facts of which ha\e been lefeucd to (p 267) The House were 
emphatically againsr the extension of public policv, and Lord 
Wright found it difficult to conceive that nowadays am new head of 
public policy could be discovered lfc \et ncithei he nor the othei 
lords went sofai as lo adopt without qualification the view that the 
categoms of public poluv arc closed Loid Atkin legarded this as 
too liftid. but mvcitheless useful as a warning that 4 the doctrine 
should onlv be invoked in clear cases in which the harm to the 
public is Mihstanualh incontestable, and docs not depend upon the 
tdiosvncratic inferences of a few judicial minds M So too Loid 
Thankeiton the dutv ol the Coiiits is to expound and not to 
expand such jxdicv I hat docs not mean that ihev aie precluded 
from applvmg an existing principle of public poluv to a new set of 
circumstances whoe such tucumstances aie dearlv within the 

7 Printing and \umencal Registering Co \ Sampson (i87j) I R iq Eq 462, 46) 44 

L J Ch 70** S11 Cr Jcssel’s opinion haj» Inch followed to the extent of supporting 

a provision that an award 01 the certificate of an architect or othei person appointed 
to decide matters in dispute shall not he impeached e\en on the ground of fraud 
Tullis \ Jacwn [1892] 4 Ch 441 , Gi J J Ch 655 But see per Scrutton L J* 
Czarmkou. v Roth Schmidt £? Co [19-22] 2KB 478, 488 , ^ 1 J X. B 81 In any 
case the icon unit sanctitv ol contract di>rs not now stand where it did m the 
mneteentli untui) 

1 Janson \ Drtefonltm Comohdattd Mines [iqojJ \ C 484,491 500 >07, 71 L J h. B 
B57 (I.ord Halsbury Lord Davc\ loid Lindles ) 

* A contrail to convcv land on a contingency not nccessanlv within the limits ol the 
rule against perpetuities ib not invalid, for the rule ha s nothing to do with merely 
personal contracts but it w ill not be spec ifically enforced, for it cannot be recognized 
as creating am equitable mtci cst W01 thing Corfmation \ Heather [1906] 2 Ch 
SJ* » 75l | Ch 761 Hus curious but coricct result follows from the strict applica- 
tion of positive rules and does not depend on any doctrine of policy 
Re Boru.uk [1933] Ch 6j7, bt>8 , 102 L J Ch 199, is the only recent case which 
appears 10 b* at all analogous A clause in a voluntary settlement declared con- 
cerning a class of beneficiaries the settlor s grandchildren, that any of them who 
• shall at anv time brfoie attaining a vested interest be or become a Roman 
Catholic or not be openly or avowedly Protestant shall thereupon forfeit and lose 
one moiety of ” his or her benefit under the settlement Held void as tending to 
letter parents’ conscientious discretion in the religious instruction of their children, 
also for uncertainty 

n IT 1 038] A C 1 , 106 L J K fi 641 See, too, Beresford \ Royal Insurant* Co , Ltd 

1938} A C 586, 107 L J K. B 464 (H L) 1 

11 [1938I A C at 40 Sec, too, his judgment as M R m Beresford v. Royal Insurance 

1 Ltd [1937] a K B 197, when that case was before the C A , and his extra- 
judicial views in his Legal Essays (1939), 95 ] 

[[1938J A C at u—12] 
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scojk* of tlu |jaiu\ * M< Vgain. land Roche said: “ No^' to evolve 
new heads of public jxxlkv 01 to subtrait from existing and rccog 
mml l leads of public (mho il pcitnmiblt to the Couits at alt 
which is debatable. would in im judgment ccntamls onlv lie pci. 
missihle i»fnm scum occasion as to which the legislature was foi 
some 1 cason unable to sjxuk and when thru was subsunttal agree 
mem witlim tiu judicial v and wheie cittumsianus had funda 
mentalh changed 

Definitions ol public jxilio luu dittoed * but |K*ihaps it mas 
U desutUd as a pimupU of judicial legislation 01 intcipictatiou 
founded on the cut lent needs ol the coimmiims Hecpunih in 
considering the mteiests of tlu public as a wliole. the irueicxts of 
a section ol u base Into t iken into account in actual decisions in 
which the epu scion ot public polio has been raised fiut the seem 
mg paradox is explained In tlu tact that, although these decisions 
mas iclau ptimaulv to sec non d mieicsis 0 g , those* ot traders) 
(tu\ uescitluUss icckoii with the inieiests ol the communm at 
laigt a notable e sample is cow Hants in iesjK< t of uadr Vnntlui 
c haiac tc list it ot publu jmluv ibtindanils %u ppm ted In its fusion 
ts us vanabdits Ibus mam ol the dec mom on irstiaint of uadc 
not much mote thin halt a cuituis old an now museums of lossil 
uoiionm iheonrs Vg.11 11 1 y> seals ago Panic s fgr of Rntwn \\jt\ 
held 10 Im* a blasphemous IiIk*I Inn. in 1*117 tlu House of 1 ends 
field that ajuu fiom scumlttv 01 piofatutv an attack uj>on 
(Imstiamtv is not blasphemous So too in Janus Is ictgn a 
fuioneto was pine havibli toi , tun in iiji% a baigam foi 

plot uring a knigtithood was he lei to Ik* unlawful * New heads ot 
public jmlu s wcu otre n urate cl w 1 1 1 If out law was in its toi matin 
penod. but these* lire ante lain as u was iinpU 1111 iitrd In judicial 
decisions, and the ament tendency, as indicated alxne is against 
the acceptance of new species ot public polio \ei we venture to 
ihmk, that it cannot be discarded as an age no in the development 
of the law, for. howevet iijk* a svstem mas Ik u must of nctessitv 
change with the dunging needs of the comtminuv. Not is that 
the less true because some judges mav insist that public polio can 
Ik* extended mils b> analogs ssitli pi maples aliradv established b\ 
the Omits, fot in judicial derisions it is occasional^ haid to mark 
the line between extension of .ui old pi maple and titration of a 
lit w rule Vs to the methods wherein the Couits ascertain whether 
am given conduct does 01 does not accord with public polio, tho 
,f lfe M «l ' l »«-»>! 

14 [/^ M y, I>*rri Rrxlw was «»iw of Wd%, Uu ilui doe* mot 

the* pom* hi this qurriaiarm | 

** nX» paragraph is based i o on thr rdiuif * Public IVIn \ tn ilvr t 

Comnirm Lan," 4; Harvard La* Re*iev> rip# 7b wi | 

o fiT. 1 WtUuims » 1 797 > St li t>yi ] 

** [Brnman \ Sfictdw $*cut\ [1917] V C 40b ) 

** Mum v Utkgt »J Ambulant, iJd. 1 19a 5) aK.B 1 Vi* Lord HaklaurV irm^ 
tn general cm ihr mmmt* of public policy, m Redngua \ . Spey** Bm (1919! A L 
VX 77. Bid 
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naturally proceed on the analogy of precedents where precedents 
exist. Where the point is primae impressionis, it has been said that 
the basis of their decision is “ the opinions of men of the world, as 
distinguished from opinions based o t i legal learning/' 20 In prac- 
tice, this presumably means that the judge must use his judicial 
discretion as guided by the arguments presented to him by counsel. 
Ii does not signify that he is entitled to rely upon his own personal 
opinion oi what is good for the community/” 1 Finally, two limits 
on the application of public policy may be noticed. First, argu- 
ments based upon it are irrelevant where the) relate to a rule of 
the common law that is alreadv clearly settled. Secondlv, public 
}x>lic v is emphaticall) not an ideal standaid to which the law ought 
to conform. No doubt the founders of our law spoke of “ reason/’ 
” the law of reason,” the ” law of nature ” with a \ision of some 
ethical abstraction to which they wished 10 make the law conform, 
but that vision has long passed from public jxilicv as we now under- 
stand the phrase.] 

We now proceed to the several heads of the subject. 

(a) First, as to matters concerning the commonwealth in its 
lelations with iorcign powers. 

“ On the principles of the English law it is not competent to 
*m\ domiciled British" “subject to enter into a contract to do 
am thing which ma\ be detrimental to the interests of his own 
countis/* 

An agreement ma\ be void loi leasons of this kind either w T hen 
n is foi the benefit of an enemy or when the enforcement of it 
would be an affront to a friendh Stale. Incidents arising out of 
the war of 1914 — lyitf gave lise to mam litigated questions: the 
decisions, while they extended in some respects the application of 
the oldei tides against dealing with the King's enemies, wholl) con- 
firmed them in principle. The leading authoiities stand good and 
theie is little to alter in a broad statement ol their lesults. 

It ismateiial to observe that toi this pui pose the King's enemies 
arc not co extensive with persons of enemy nationality Whoever 
(auies on business or willingly resides in a hostile country is 
deemed an enemy / 4 so mav a company registered under English 
law be, if in fact its business is carried on in a hostile country or 
controlled b> persons of hostile character/’ On the other hand 


20 [Lord Haldane, i b. 79.) 

u [l,ord Wright in Fender y. St. Jokn-Mildmqr [1938] A. C. at 40—41. Sec, too, the 
citation from Lord Atkin, p. 280 ] . . 

** The rule does not applv 10 British subjects domiciled abroad : Bell v. Reid (1813) 
1 M. fit S. 726 ; 14 R. R. 557 - a * 7 E -& B. 782 ; no R. R, 825. 

24 Porter v, Freudcnherg [1915] 1 K- B. 857 : 84 L. J. K. B. 1001, C. A. 

2,1 Dmmler Co.'s cose [1916] 2 A. C. 307 ; 85 L. J. K. B. 1333. [Glenroy Case [1945] 
A. C. t24l Cp. die Clapham S,S. Co.'s case [1917] 2 K. B. 639 ; 86 L. J. K. B. 
! 439, where a technically neutral company was under enemy control. [American 
law does not ignore the artificiality of the corporation to this extent ; its policy is 
“ to deny only those privileges which might aid the enemy in the prosecution of 
the war” : Williston, Contracts, § 1747 5 too > Restatement of Contracts, 
§5 594 — 596 .] 
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it seems that a subject of a hostile Power residing here or m an 
allied cuumn with licence, or in a neutral count r\, and not doing 
business in the hostile count) s, is not an cneins foi the piesem 
purpose. 


IK SIMM, unit 

h is not% lulls established lh.ii, the piesumcd nhjrct of wai 
bring as much to titpple the entim s tommntr as to capture his 
propci (\ . a declaration of wat nnptHs a ptolulmion of commercial 
intercourse and cniicvpniulriuc with the inhabitants ol theenetm\ 
countrs, and that smh liuuumiM. rveept ssith the licence of dn 
Crown is illegal" Vnd the diKttine "applies to all eomiaets 
which ttisolse intmouisr with the e items oi tend to avast di< 
clients, even though no minis \h a pans to the contract 

PoU\ \ Bril, k decided he the l-\che<|Uti ( IijiuIk'i m iM>n ts 
still a leading authoi if v on this stihp e t I lie follots ing points u< u 
then decided 

It is a pi itu i pit* ol the common law that (lading vs nh .in < :u nn 
without licence from iht ( town is illegal 

Purchase of goods m an cm ms > imimis duiing the wai n 
trading svitfi the cm ms though u h< not shown dial this wm 
at mails purchased fioin an t m ms and an insinantc of so 

purchased is hold 

\s to instuanccs ongmalh c fleeted in tunc of (w.iee \\ fie u 
a Bnmh subject iitsuicd against capttucs the law infers tint tin 
comruc t contains an exit pttnn of capture s madt In die gosumtuiu 
of his own touniis Ihtu tsnoiulc ol public jailns to pie vein 
insurance of a suhjeet of a fotcign Stan against arte si \ of all 
Lings, primes and peoples fiom including sei/uic hs diat Mite 
before. though shorth ficfoie the nuthxak of war with (»ie n 
Britain, whtie tin jmh'v issued on tftt i the w at ismu 1 

During the wai of H|i } ups the eoimiiou law as 10 trading 
and intercourse with enemies was temfotced b\ enter genes legts 
Litton and plot laniavtons and nidus ihnebs audio) i/ed land the 
simr applies to the* recent war | 


iC [A nrrmt monograph un thr topic n Blum and Rcwrnhautii'* ‘ leading with ih< 
hiirm^ i 11*40; It ukrs arurtint ol ibr I radmg will* thr bifim Ait, iqjr* ^ ^ i 
Gw b, c B*> , and othrr IrguUtum dur to fhr rrernt war S nr ton Vfr\aif 1 I 
LfTct t* of VS^ar and rd i ( * 44 K Ch 7 Vs «*> tbr rifet t ol war nu contract* in grnciaL 
% rr thr work* rrfermi to* p 44 j, imik ,f | 

**• [Thr meaning of ** war M u rorwdrml in McNair, rtf ( b 1 | 
iT hsponto v Bewdm 1BS71 m Kx Gfa » 7 R & B 76 i. 77c* , u? I. J O B 1 • . in* 
R R Baj, Bj j , Kershaw \ Keitfy, 100 Maw r >bi . ami my jx*r Ixird I)a\ v\ 1 icyoj) 

C*.. &t. {1931) a Ch nn t7f . q* L J C«h Ijf 

(1800) 8 1 R . 5 ft *’ fV* 

* # in the Admiralty it wa* airrady bryond question : sre ibr terirv of jwvredem* otrtl 

tn Pmu v. Biii 

111 Fwtitd* V, R* 4 #n ^ 180a) a IkF, iqi, 200 . 0 R, R. 75a; Ex park U* (ffinCi; r ) 
V«s 84 ; J m m v. Dn d m ttm Command Mam [190a] A. C. at 499. 

*■ Jor um v. urmfmkm Gomtahdattd Mom [1903J A. C 484 ; 71 L, J K. B. B37. 
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The effect of the outbreak of war upon subsisting contracts 
between subjects of the hostile states varies according to the nature 
of the case. It may be that the contract can be lawfully performed 
hy reason of the belligerent governments or one of them having 
waived their strict rights: and in such case it remains valid* In 
C lemon t son \. Blesstg Ja goods had been ordered of the plaintiff in 
England bv a firm at Odessa before the declaration of war with 
Russia. Bv an Order in Council six weeks were given after the 
dcdaiation of war for Russian merchant vessels to load and depart, 
and the plaintiff forwarded the goods for shipment in time to be 
lawfully shipped under this order: it was held that the sale 
remained good. 

11 the contiatt cannot at once be lawfully performed, then it 
mav be suspended during hostilities"' unless the nature or objects 
of the contract be inconsistent with a suspension, in which case 
“ the effect is to dissolve the contract and to absolve both parties 
from further perfoimance of it.” ’ But suspension is not admis- 
sible if a continuing relation of the parties under the contract 
would imolvc 01 facilitate intei course with enemies; and an 
expuss clause piouding for suspension may be inoperative either 
as not applvmg to a war in which this countrv is a belligerent, or 
as tending to the advantage ol enemies and so being against public 
jxdicv. b On the whole the cases in which suspension as distinct 
from total abrogation o( the contract is allowable must now be 
considered exceptions. In am case a par tv to an executory contract 
dissolved b> wai cannot continue to act on am authority created 
b\ the (ontidci.'" Imal abrogation mav also be the result of the 
mam intention of the parties being frustrated in the events which 
have happened, apart from any question of public polio. We have 
s|X)ken ol this in the foregoing chapter. 

Similai considerations applv to the manner of performing pre- 
wai (onti.urs e\en where both parties are the king's subjects or 
fi iends. 11 


ii Ex ij;> ; 105 R. R. 431, and on the subject generally, see the reporters’ 
not* , 11 Ex. 141 -145; io«j R- R. 45s 458. 

Ex parte Bmissmakcr (lBob) 13 Ves. 71 ; 9 R. R. 142. [Sir Arnold McNair, Legal 
Effects of War ^ml ed.), 99, in refer ring to suspension by law (i.e., apart from any 
stipulation lor suspension in the contract itself), cites only one case as a true illustration 
of it --Robson v. Premier Oil and Pipe Line Co. [1915] 2 Ch. 124. (C. A.) (shareholders 
conn act of membership of a company).) 

Esposito v. Bowden (1857) 7 E. & B. 763- 7»3 : *7 L- J- Q,- B. 17 (in Ex. Ch.) revg. 
s v. 4 E. & B. 963 ; 24 L. J. Q.. B. 210 ; 1 10 R. R. 822, 825. For a later application 
of the same reason of convenience, cp. Geipel v. Smith (1872) L. R. 7 Q. B. 404 ; 
41 L. J. Q.. B. 153. A contract to carrv goods was once held to be only suspended 
bv a temporary embargo, though it lasted two years : Hadley v. Clarke ( 1 799 ) ® T. R. 
259 ; 4 R. R. 641. But wc must regard this as overruled by Esposito v. Bowden and 
the later authorities. _ , 

Ertef Bieber & Co. v. Rio Tmto Co. [1918] A. C. 260 ; 87 L. J. K. G. 531. [Fried 
Krupp Aktien Gesellschaft v. Orcontra Iron Ore Co. (1919) 88 L. J. Ch. 304. Fibrosa 
Sfmka Akeyjna v. Fairbaim Lawson Combe Barbour , Ltd. [1943] A. C. 32, 40 41 ; 


11 1 L. J. K. B. 43^ 


‘* 7 Jihara v. Ottoman 

Arnhold Karberg < 3 ? Co, v, Blythe d Co 


[1927] 2 K. B. 254,0. A. 96 L. J K. B. 58^ 


[1916] 1 K. B. 495; 85 L., 


665, C.A* 
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The outbreak of a war dissolves a partnership previously existing 
between subjects of the two hostile countries.” 

fin Sehrrmg, Ltd, v, Stoikhohm Enskilda Bank, Lld.? H tlu 
Court of Appeal laid down the following rules in i elution to the 
effect of the outbreak of war on a contract previously made her ween 
a British subject and a neutral subject, (i) The contract is not 
abrogated unless it lx* proved either that its performance will in 
fact enhance the resources of the enemv or that at least there is a 
substantial probability that it will do so. (at) A suspensot v clause 
in the contract postponing performance until after the end of die 
war is valid unless it be proved either that the continued existence 
of the contract will in fact tend to increase the resources of the 
enemv or that there is a substantial probability that this will 
occur/** and the Court were of opinion that the rule is the smu 
where the MisjX’iision of the contract is imposed hv law/ 4 " l hew 
rules maintain a satisfactory balance lx* tween the principle that 
“ the maintenance of commercial relations and the loud jxifoitn 
ante of contracts with neutrals are matters which it is to the 
interest of this country to encourage/ V ' M and the primiple that die 
resources of an enetm must not lx increased.] 

In Esposito v. Bou'drn** a neutral ship was chai fried to piomu 
to Odevsa. and there load a cargo for an English freighter, ant* 
Ixfore the ship anived there wav had broken out 1 m tween England 
and Russia, and continued till after the time when the loading 
should have taken plate : here the contrac t could not lx jx-rformed 
without uading with the t nemv. and in such a case it is convenient 
that it should be dissolved at mice, so that tlu parties me d not 
wait indefinitely for the mere chance of t fie war mining to an 
end. or its otherwise: becoming jxixxible to jx tfoi ui the emuraer 
lawfully. 

Questions hate arisen on the validity of bills of exchange drawn 
on England in a hostile country in time of war. Here the: sub- 
stance of the transaction has to lx looked at. not merely the 
nationality of the (xisons who are ultimately parties to an action 
on the bill. Where a bill was drawn on England bv an English 
prisoner in a hostile country, this was held a lawful contract, being 


CruuM v, U addiAjrian % i8i 8‘ 1 5 Johw. ?Sup. Cl. N. YV? 37 ; m mw O* to., <$ 0 . 
In \tw Took ijft tmwanu Co. v. Skahitm (18761 1*3 U S. 24. a ruriotn question 
a roar as to the effect of the Civil War rm Mr prdtrirs rffectnl try rahlmf* tr« d»* 
Southern Stale* with a company in the North. It wan belt! by the majoritv of the 
Caxirt that, ihe premiums having hern unpaid during fix: war, ihe nolido wrn 
avoided ; hot that in tin: drrvirmtances the a**ured were rn third 10 the surrender 
value of i heir fvoticir* at. the date of Ihe first default. Hot the .qitmom that the 
ocmtrart wan avoided without compcmatiwi, and that it revived «l the end «4 ihe 
war, aUn found support. 

** ft <444] 1 Ch. 1 % Cf, McNair, Legal Effect* of War (and ed, 1 238.) 

***• (See, too, Stockholm u Emkilda Bam AktitMag v. Sehtrwg, l Mi. |mh*J j R* h. 414 : 
tin L. j. K. B. aar»j. 

<# See note For confimation of the authority and general application of this 
leading dectsaon, see per Lord Dunedin (tcfiB) A. C. at*). 
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made between English subjects; and by the necessity of the case 
an indorsement to an alien enemy was further held good, so that 
he might well sue on it after the return of peace . 41 But a bill drawn 
by an alien enemy on a domiciled British subject, and indorsed 
to a British subject residing in the enemy's country', was held to 
give no right of action even after the end of the war: for this was 
a direct trading with the enemy on the part of the acceptor . 15 It 
seems proper to obsene that these cases must be carefully distin- 
guished from those which relate onh to the personal disability of 
an alien cneim to sue in our Coints during the war. 1 " 


IIOSltmiKS \GA1NSI 1 RUtNDLY NA'IION 
On the other hand, an agreement cannot be enfoiced in England 
which has for its object the conduct of hostilities against a power 
at peace with the English go\ eminent, at all e\ems by rebellious 
subjects of that power who are endeaxouring to establish their inde- 
pendence, lmt ha\e not set been recognized as independent by 
England. This was laid down in cases arising out of loans con- 
tracted in this couinn on behalf of some of the South American 
Republics befoir the\ had been oHuiallv lecogni/ed. 

‘ £ It is contrary to the la\% of nations, which in all cases of inter- 
national law adopted into the municipal code of every civilized 
country, for persons in England to enter into engagements to raise 
money to support the subjects of a government in amity with our own 
in hostilities against their government, and no right of action can arhe 
out of such a transaction." 44 


Hie Supicnic Conn of the Vnitccl Slates has held, howe\er, 
that an assignment ol shares in a compam originalh formed for 
a put jxisc of this hind was so icmoteh connected w ith the original 
illegaliu ol the loan as not to be imalid between the jxirties to it.“ 
The decisions of that Court on aiding 01 trading with enemies in 
cases arising out ot the Cisil Wai ma\ be consulted with profit.** 
1 r is 1101 a “ municipal oflence b\ the law of nations M for citizens 
of a neutral countn to cam on trade with a blockaded port — that 
is, the coin ts ol their own countn cannot be expected to treat it 
as illegal (though ol course it is clone at the risk of seizure, of 
which seizure, if made, the ncutial tuuler or his gosernment cannot 


complain): and agreements having such trade for their object — 

41 Antome v. Morshtad fi8i;>) 6 Taunt. 237 ; R R 610 5 C P- v- Morshend 

tiBi.'p ib yyi ; if> R R. 623. , ri . : 

Willtson v. Patteson 1 1817 7 1 aunt. 133 : 18 R. R. 325. Hir cucumstanccs ol the 

indorsement seem immaterial. ... , 

»-> Such air McConnell v. Hector, 3 B. & V . 1 1 3 ; h R. R. 724 ; Brandon \ . Msbitt (1794) 
6 T. R, 23 ; 3 R. R. 109. As to pusonerv ol wai here, Sparenburgh v. Bonnntyne ( 1 797) 

1 b! fit V. 1C3 ; 4 R. R. 772. _ „ ^ 

• • Best C.J- Dc \V«U v. Hendrick* 11824) 2 Bing. 314 ; 27 R. R. b6c>. Cp. Thompion \ . 

Powlts (i8a8'l 2 Sim. 194. where ihe language seems unnecessarily wide, 

46 McBlairv. Gibbs (1854) 17 Howard, 232. 

« Sec Texas v. White fifeh 7 Wallace, 7<*> Inhere, however, the chief pom ts are of 
constitutional law^ ; Hanautr v. Doanc (1870) 12 ^.342. SproU v.C. S. (1874) 
2d Wall. 450, goes bevond anything in our books, and the dissent of Field J. seems 
well founded. [See, generally, Williston, Contracts, §§ 1747 — 1748-] 


reins unnecessarily wide. 


tiowara, 

Wallace, 7ix> (where, however, the chief points are of 
er v. Doanc (1870) 12 to. 342. SproU v. r. S. (1874) 
my thing in our books, and the dissent of Field J. seems 



S$6 PRINCIPLES OP CONTRACT 

e*g. a joint adventure in blockade running— ate accordingly valid 
and enforceable in the court* of the neutral State/" 

rOkt lON RtVKMt: LAWS 

it is admit ted as a thing required by the comity of nation* that 
an agreement to contravene the laws of a foreign country would 
m general be unlawful / 4 Bui it was formerly said tlm revenue 
laws (in practice the most important caws) are excepted, and that 
“no country ever takes notice of the revenue laws nl anoihei 
This is disapproved by most modem writers as com r ary to reason 
and justice ;* 4 and inconsistent with the general tendency of recent 
authority/* [But an action will not lie in England fm the recovers 
of taxes, whether national 01 municipal. levied by some other 
state/*] It should lx noted that our (aunts* so hit as they fuse 
acted upon it. have done so to the prejudice of our own revenue 
quite as much as to that of foicigu States Thus a complete sale of 
good* abroad bv a foreign vendor was valid and the price recover- 
able in an English Court, though lie knew ot the haver * intention 
to smuggle the goods into England. 1 lie subject of a foreign 
count tv is not hound to pay allegiance or respet t to the revenue 
laws of this /' 1 But it is admitted that an agreement to Ik* j* r 
formed in England in violation of English revenue laws would lx 

void -as if. for example, the goods were to Ik* smuggled hv the 

seller and so delivered in England. And a subject domiciled in the 
British dominions ft hough not in England or within the operation 
of English revenue lawsi cannot recover in an English Court the 
price of goods sold hv him to lx* smuggled into England/* and 
even a foreign vendor cannot recover if he has himself activeh 
contributed to the breach of English revenue laws, as In packing 
the goods in a manner suitable and to his knowledge intended for 

4 * Em purl* Ch&i&stt itX*5 4 I), S, J, by, vf I.xmi WcUbun \ judgment r 'The Helen 
fi 873) L R, 1 Ad. & Ecv. t : 14 Lj. Ad j, ami American authwiiiw there rilrti , 
Ktni, Gcxnm. 3, X17. 

•* jSo, too, Americ an v% : Wiliuum, Omtm tc § 1749 ; Kestatrmrm of Ckmtra* i*. 
| yw.) Tbrrr » a curiou* cxaxnpJr, Eent/r v. iMimlS ( 195*9} 1 K. B. 470, C. A- 
tf?I L. J. K. B. jHh, ot a group of actions anting out <rf the opera turn* of a ivutiitiir 
formed to convey a cargo «f whisky to the t. 'nitre! Stair*, contrary ic* tbr Prohibition 
lav* then in force ; the scheme being *0 elaborately t%uisrd that in the npinton 
of onr member of the Court there wai room mough for a lawful |Mtfurnutnir of 
the uiteaublr agreement «ih«nifh rontemplaird by none of the partin'; tn cave it 
the Prohibition amendment «f the l .S. OnumuiwHi and the iw wlmul Federal 
legislation, now repealed, were of course not revenue laws* 

44 laird Mansfield in Holman v. Johnson 11775) 1 Onvp 341. 

** £.jg. Kent. Comm. 3* 1163—966 ; Dicey, Conflict of bwi, .ah <>57 
** Sec especially Batli Bern. v. Campon w tfavmo [1940] a K. B. 487 ; 89L. J. K- B 
999, C. A. , though that special class of case* ts not there dealt with. [The tendency 
m American Jaw w against tlx legality of such contract* : VViUuion, Contracts, 
I * 749 *J 

** \fydmy (Municipal Cmtnl} v. Bull [1909) 1 K. B. 7 ; 78 I.. J . K. B. 45, See Cheshire. 

Private International law (and ed. *938;, 135 136. J 

** Holman v Johnson {1775) t Cowp. 341 ; reUeta! v. .instil (183$} 2 C. M. St R. 31 1-3 ; 
41 R. R. 7 ' J 3 . per Loro Abinger C.B, 

*• Uugas v, rtmfma 1*791) 4 T. R. 466 ; *2 R. R. 444. It seems hut it it not quite 
certain, from this case, that mere knowlrdgi* of the buyer’ * i mention would disentitle 

tlHM 
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the purpose 1 o£ smuggling " The cases upholding contracts of this 
kind, 'whether as against oui own 01 as against foieign laws, would 
ccrtainh not Ik now < vtendtd besonci the points specifically 
decided by them and \er\ jxissibly not upheld 31 There is one 
modern cast winch looks at fnsL sight like an authority for saying 
that out Com is pa\ no ugaid to foreign shipping icgistiation laws 
but it i calls goes upon a diftucm pnnciplc and besides, the law 
of the Umud States was not properlv brought before the Couit 67 
Vs to lnsuumcnts which cannot lie used in then own country 
for want of a stamp it is now settled that icgaid will be paid by the 
Couits of othei States to the law which regulates them and the 
onh question is as to tlu leal effect of that law if it is a mcic rule 
of local pi occ dui c itquuing the stamp to make the instrument 
admissible in cwdtncc a foreign Couit not being bound bv such 
tides of pi cue dun will not icjiil the instillment as evidence it 
is otherwise d the local 1 iw makes a stamp nccessaiv to the 
\ diditv ol tlu instillment t e a condition precedent to its ha\ 
mg ms legal effect at all 

(h) Vs to m utc is touching good go\ei mm in ind the idmmistia 
t«on of } list i c c 


( OKkl I’l INllMNCl 


It is needless to produce authorities to show tint an agi cement 
whose object is to indue i am office i ol the State whethci judicial 
oi executive load pnnallv ot conuptlv in his office must in am 
e mh/t d countiv be void Hut an igi t cine m w Inch has m apparent 
tindcuiv that w tv though an intention to use uni iw I id means 
be not admitted oi ivtn be noinintllv disci unud will cquallv be 
held void I he c ise of / ge iton \ tail litoanloa (p ^87) was 
decided on the pi 1 11c 1 pic that dl trmsat 11011s are void which create 
contingent interests of 1 naruie to put the piissuie of extianeous 
and impro|Ki motives upon the counsels ol the tiown or the 
|X)litical conduct ol legislators 

V decision in tlu Vint 11c ui Supreme ( omt which happens to 
be of mails tlu same due shows ihu an agiienum is void which 
contemplates the use ol undiihaiul means to influence legislation 
In Mat shall \ Baltunou and Ohio R R (o' the nature of the 
agiccment sued 011 appealed bv a lettei fiom the plaintiff to 
the pitsident of tlu ladwav boaid in which he proposed a plan 
toi obtaining a light ot wav through \ uginia foi the companv 


6 Wqymtll \ Read 1794^ > I R 5W 2 R R <>7 ) 

6 ® It must be remembered th u ihi (^rncnl law is 10 sale ol goods, &,c which the seller 
knows will lx used lor an unlawful purpose \ as noi fullv settled at the date of these 


authorities _ „ _ _ . , , 

S7 Sharpy Taylor (1849) 2 Ph 801 , 78 R R 298 see Lindley on Partnership (10th ed 

^^ic^Conflici of laws 704 7 <>~> B r " tou ' Seequenlh (iB^o> 5 Ex 275, iq 
L J Ex 28q aa R R 664 . „ 

s* (,851) 16 Howard 114 [See. too, Wilhsion C ontracts, 1727—1729, where illustra- 
tions are given of some methods of influencing the legislature which are not unlawful J 
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and offered himself as agent Coi Hr* purpose. The Idler pointed 
{though tun in evpteis terms) to the use of secret influence on 
panuulai me m be i sol the legislating: and it rrft rted to an attom 
pausing document which explained the nature ol the plan in moie 
detail Ihe document contained Hr following passage. - ■ i 
Lontemplatc the use' of no tmpropci means 01 appliances in the 
attainment ol voui put pose Ms scheme is to siiuound the legis 
lature with icspet table and influential agents whose pmuxsiw 
arguments niav influence tht nu mints 10 tin sou a naked act of 
justice I lus is ail l m|itiu scticcv horn motives of polus 
alone- Ix'cause an ojx u agtnev would furnish giound of suspicion 
and unmented immiu and might weaken tht nuptevaon u i 
seek to make 11 k aiiangemem was to lx as scuet as pi at 
titabic tlu coinpanv was to have bin out ostensible agent who 
was to choose such and so mans suhagcnis as ht thought pioprr 
and the pavrnem was to In tonrmgeni on success l lu ictua) con 
tiaci was nude hv a i evolution ol the dtiectois according to which 
agents wet c to lx cinplovidto mijk niiteiid and (intlier the con 
teniplated application to t he legislating ul \nginia md to ukr* 
all pio|>ei imasuuslot Hut put now me! thru nglu loans com 
ptnsatum w is to Ik contingent on the ivsstng ol tin I iw I In 
Supreme (aunt held Inst that it was sullii it nils clr.ii lhal tin 
comract was t ti fact made on the fooling of the pies tons eotmmun 
cations and was 10 Ik eairied nut in the mannei duir projxised 
andsetondh t hat lx mg so made it was gainst public |m>Iic v and 
soul. 

It is an undoubted principle of tin (ominon la Ouit a will not km! 
its aid to enforce a contract to do an act that is illegal m which n m 
consistent with sound moiah ot public pohev or which tends to corrupt 
or contaminate hs improper influences the integrity of out social or 
political institution* Legislators should art from high consideration 

of public duts Puh!u j»oht\ and vnmd niotaht) do therefor 
impcrativrh require that Courts should put the stamp of then d s 
approbation on rvcrv act and pronounce void rvrrv contract the ultimate 
or probable tendems of wlmh would be* to sullv the puritv or mislead 
the judgments of those to whom the high trust of legislation is confided ” 
f The judgment then points out that person* interested m the result* o 4 
pending legislation I vase a right to urge their claims eitliei m person 01 
by agents, but in the latter ease the agenev must be oprn and at know 
kdgrdj ** Anv attempt* to deceive persons intrusted with the high 
function* of legislation b\ secret combinations or to create or bring int* 
operation undue influences of anv kind have all the effects of a direct 
fraud on the public 

And the result of the previous authouties was stated to be- 

“■ 1st Fhat all conn acts for a contingent compensation for obtainnu* 
legislation or to use personal or an> srcict or *mtstrr influence on 
legislators are void bv the policy of law 

** 2 nd Scrrery as to the character under winch thr agent or solicitor 
acts tends to deception and is immoral and fraudulent, and where the 
agent contracts to use secret influences* or voluntarily, without contract 

«• fiByj) 16 Howard* ar pp. sr-s ** ° ft M l*y » dencal error m thr report 
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With hi* principal uses such means, he cannot have the assistance of a 
Court to recover compensation. 

“ 3 rd. That what in the technical vocabulary of politicians, is termed 
log-rolling i> a misdemeanour at common law punishable by indict- 
ment. ,,ft 1 

*So in a latci case'* an agreement to piosecute a claim before 
Congiess !>v means of personal influence and solicitations of the 
kind known as “ lobbv sen ice ” has been held void. 

During the VWn , 19 14- 19 18, it was held contrary to public policy 
foi a mcinbei of the Imperial Aii Fleet Committee to sue manufac- 
turers of an craft components foi (ommission (under an agree- 
ment in genet a 1 terms) in respect of Government employment 
alleged 10 lu\e been obtained b\ his influence, his pecuniary 
interest not being disclosed lo the official advisers/" 

But as it is open to a landownei or othei interested person to 
defend his intei est b\ all lawful means against pioposed legisla- 
tion fiom which lit appiclunds injurv, so it is open 10 him to with- 
draw 01 cninpi onuse his claims on an\ terms he thinks fit. There 
is no 1 cason against bargains of tins kind any mote than against a 
compiomisc of disputed uul lights in ordinary litigation. And 
the lawfulness of such an agi cement is not altered if it so happens 
that tin pai tv is himself a mcmbei of the legislature. In the 
absence ol anvilung to show the coiuiaiv, he is piesumcd to make 
the agiecment solclv m Ins chaiactei of a peison having a valuable 
interest of Ins own in the mattci. and he is not to be deprived of 
bis lights in that chaiactci meielv because he is also a legislator/' 1 
' \ landownei cannot be icstnctcd of his lights because he hap 
pens to be a mcmbei of pailiament/ ‘ Fins mav seem anomalous: 
but it must be lemembeied that 111 piactice thcie is little chance 
of a conflict between Juts and intei est. as the legislatuie geneiallv 
tnfoims itself on these matteis bv means of committees proceeding 
in a quasi judicial niannei Of couise it would be improper for a 
menilxi pcisonallv intc tested 10 sit 011 such a coninmtec. 


s vi l or 01 1 ic t s 

On similai grounds it is said that the sale of offices (which is 
forbidden by statutes extending to almost everv case) is also void 
at common law/* llowevei. there mav be a lawful partnership in 
the emoluments of offices, although a sale of the offices themselves 
or a complete assignment of the emoluments would be unlawful/" 

ArirfnKrmrim lielween members tor the barter of votes on private bills. 

" 3 it* Howard. x c a 

m 7 >utv Child Wall 44.1 See tr*>. Mrynu \ On wait {18711) mi Ij S 108 

• 1 Mtmftftorr ^ Mrndav Co |iqiH) 2 K. B J41 , II7 L. ) K B 907. The Court itself 
took and .-itlortrd llir ..bullion „ 

*< Stmfson t Urd Hoiulcn (iB <9-421 1 V 5. P 7'+ . 10 v & *■ 793 : 9 tJ 5-1 <>' l 

.5 ^mdrralfv V -C. in Karl of Sh rit shut) \ Staffordshire /?>. Co. ( iSO 1 ;) 1.. R. 1 k.q. 

>• flmiMttonv^iiu'ciasUl (1781) 2 Swamt. 1 39. «• ; Hopkins Pnseott 1.1847) l B - 
578 . ib I- J c. V 259 ; 7-1 R R 647, per Coltnian T. 

Stern \ ( hf ton 


V ■ m ^ a I I — - - 

iKvd (, C B. 1:0 ; 19 L- J- C P. 237 5 82 R. R. V 9 - 
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The same principles are applied to othei appointments which 
though mu exact U public others aic concerned with matins ol 
public interest. “Public polus lequtics that thne shall be no 
inoues consideiation fot the appointment to an office in which the 
public ai e interested. the public will lie bettei served In lusmg 
persons best qualified to till others appimted to them, but if motm 
mav be given to those who appoint, it mas be a temptation 10 them 
(o appoint ivnpiopei prisons ' Ihnefnie tlu |>ianue which had 
grown up in the eighteenth cctttuiv ot puicliasing commands oi 
ships m the Last India (ompinv s xmu was held unlawful no 
lesson this giouncl than because it was against the (.ompunv s ugu 
latvons " In like mamin an ague mem to pun uu a title of honmu 
hu monev is soul even if tlu* monev is to l>e pud to a that in ami 
it the pm*i fails to irtrtvc the promised nth hi is disabled is .< 
knowing puts to an unlawful uansaettou lioiu ictnvttmg h n 
i nones Ind 

In like- mannci a sruci agictuum to hand out ro anodic i 
pTson the ptohts of a comtact made fot the public semcc such 
as a Post Olhce counatt lot die const vann tif mails, is soul 
Nevei the less mum puticulai offices ami not.ihlv sulwmliniu 
offices in tfu conus ot justice wc it in lac l saleable and the subfu ■ 
ot sale In custom 01 otbctwisc until quin modem times But i\ < 
commission of an officer m the .nun could not lx tlu sul>n<' 
ol a valid pledge even unclei the old ssstein ol pun base 

Poi bkt tea so ns ccitam assignments of salaries and p nsmm 
have* Irh’ii held void as tending to ch le »r the public objects In 
which the original giant was intended * 1 bus militatv ptv ind 

judicial salaries arc not assignable lire Mile is that a p nsion 
lerr past set vues mav be aliened but a p inion lot suppuiing ihc 
gtantte in die p ifoiinaiict of flume clinics is inalienable and 
theicfoie a pension given not onlv as a icwaid fot past scivuts 
but fov the supput ol a diguitv c seated at die Mine time and foi 
the same reason is inalienable * But an assignment f>\ the holder 
ol a public office ol a sum ccpmalent to a propii tionate pair ol 
salarv, and secured to his legal jK'isonal leptesemutives on his dead 
bv the terms of his appmmnent. is not invalid, such a sum being 
simph a jwit ot his personal estate like moms seemed In bh 
insurance* \ clergsman having cine of souls is not, as such i 
public officer fm the purjxne of this itile '* V mortgage In m 
officer of the Customs of hts disposable shaie in the* ** Customs 

19 Bloch ford v Preston 1 1791*1 8 I R 89. 93 , 4 R R ^98 

71 Parkinson v CMUgt of imbulemct (192*1) J K B 1 , I J k B iot»C* 

** Osborne \ Hditamr ( iB r « > iB \V» 370, 11 R R ,118 
79 CoUyer v h alien 1833I I & R 4V) 

^|Uwi of England (HaUburys IV, 471-474 With rmpret in rml wmim* s<*- 
Dr. Lofcan in L Q R Ui, 244, uzq] 

71 Dam v Duke of Marlborough ( 18181 1 Swarat 74*79; 31 K R 3 > - Cp Afbuthnnr 
v. Norton (1846) 5 Moo. P. C 219. And net authorities coJlrctcd in thr notn m 
RyoUv. Howies ( 1 749) in 2 Wh. Sc T.L.C. f$ Arbuthm 1 \. Norm $Moo P C on 
?t At Aivamt fi%ij 1 Q B. 3(4 ; 60 L. J. Q. B. 397. 
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Annuity ami Benevolent Fund ” created d> a special Act has been 
unsure es*>fullv disputed as contrary to the policy of the Act . 77 


Sf I* LING rROSECtnONS 7 " 


Agreements foi the pur|x>se of ' stifling a criminal prosecution ” 
are void as tending to ohstiutt the course of public justice. An 
agreement made in consideration ostensibly of the giving up of 
crTtain pronusviry notes, the notes in fact 1 laving forged indorse- 
ments upon them, and the leal consideiauon appearing by the 
< iic iiniManccs to he the foibeaiance of the other party to prosecute, 
was held void on tins giouud in the House of Loids. I he prin- 
ciple of the law as theie laid down h\ Lord Westbui\ is “ That 
von shall not make a uadc of a lclonv." ’ I he pnntipal dnect 
auihouiv, howevei, is the cailiei case of hrn \. Lennan , M> wheie 
the Louit of Queen s Bench said-- 


* I he* principle nf law is laid down hv Wilmot C 1 in Colltns v 
Blantirn 1 that a conti act to withdiaw a prosecution for perjury and 
consent to gi\e no evidence against the accused is founded on an unlaw- 
ful consideration and \oid On the soundness of this decision no doubt 
can he entertained whether the parts accused were innocent or guilty 
of the clinic charged If innocent, the law’ was abused for the purpose 
of extortion, if guilts. th< law was eluded by a corrupt compromise 
screening the < nniinal foi a bribe The cases are then reviewed] We 
sliall prohabh be safe m laving it down that the law will permit a com- 
promise of all of] cut » s though made the subject of a cnminal prosecu- 
tion. for which offences the injured party might sue and recover damages 
m an action It is often the onK manner in which ho can obtain redress 
But if the offence is of a public nature, no agreement can be valid that 
is founded on the consideiation of stifling a prosecution lor it 

\tcoielingl\ ilu (.emit li< Id ili.n an md.aimnt foi offences 
intituling i lot .ind (distinction ol .1 public olluei in the exetution 
of his dun (.annul Ik It galls the suh,eu ol a toin pi utilise; and the 
tudgmeiit ol the Km In (pm ( hainbei.' aft. mm* tins, slumed some 
!hsv*i>sfae..«m on. with the lnn.ted i.rIii ol coinpiont.se admitted 
,n the C .out t he low I he (.out. ol Appeal has s.n.e held that 
the ttitnptointsi «»i am public nusdemeanout . I.oni uhate'er 
mouse, ts illegal.'* though u line theie is a choice ot . * end l or 
criminal te.i.edv a tompiouiise of cnminal as util as civil pro- 
longs ntav he lawful ’ I. ts even held .ha. an agreement to 

- h£'!' *iln h R Vi TUf .n'L Ch. 9 Q B 

•' ?| 7 767)'a ’ 'tfcTl !«' C B°N s’Vt? >44 R- R- 55°. held chat for- 

Acc. in CIM v. tiutson i J® kJL * m tncy by false pretences is an illega^ 

ssci-sar ; ftsra 
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compound an offence in a taieign country wh me law dots not 
forbid such agreements is not actionable here/* 

Thcie need not be 4 an express a gi cement not to prosecute \n 
undex standing to that effect. shown b\ the ctrcuiustames to lie jxm 
of the transaction, will be enough. \nd. since the defence of 
illegality in last's of this kind ts allowed on public grounds it must 
Ikt allowed even if the < cnui thinks it discreditable to the pam 
setting it up * r 

It ts not compounding felons foi a jxuson whose name has Uui 
forged to a bill to adopt the foigcd signal me and adyancc xiumcv 
to the (otgei to enable him to Kike up tin hilt It is doubtful 
whethex a seciuity gt\en hv the loiget foi such advance is \ alitl 
but he cannot himself acti\el\ dispute u (on the punciplc fmtioi 

* U (onditiu drtrmh n!t\ of which alnrw udsi not c in his tiustet 
in hankiuptcv who fox tins piujiov is in no bertci [position than 
himself, as then is in am cav no nfluiu agnnsi ilu* bankrupt 
laws *’ 

Vn agreement hv an ai disc'd jxison with Ins fud to uuitmuih 
him against liability on Ins teengm/ames illegal as dept iv mu; 
the public of tfit security ol tin had a * and so is the like agree 
mem of a thud pc* i son ’* 

Hr compounding of offences uncle i jkimI statutes is cxpiessh 
foi bidden by the C ximinal Pinccdurt \c t r>7h (\$ Fit/ t w % \, y " 
\n election |K k tmon thnugl not a tunniul proc ending, is a 
pi «x ceding of a public chavaciei and imeicM which mas ha\< 

| renal consequences and an agiecinc lit lot |»etuntaiv coiisidcta 
non not to pioceed wnh an election {xviiinn is \oid at common 
lays, as its effect would f>e to deprive the public of the fxnchi 
which would result from the imcsttgation # 

In like man net an agicerncm fox the collusive conduct ol j 
divoice sun is void * and agicuncnts not to < \jwiv utiinoi d cor 
duct * a and to conduct ermuvial pi encodings against a thud jxxson 
in such i wa\ that the name of t jmmv who was m fact involved in 
the transaction should not be mentioned** hast been held void 

** Kaufman \ Oman |n*u4] l K B “{I \ K B j/n C V mtt 1 R v. 

ami p iso 

* Jonn \ \tenw%rthyhirt Bmidmq WwO (UWjaJ t C b 171 hi I J C In t jft C S 
* Otherwise uhrtr niter an a* t ofbankrupU s ihr bankrupt % mmtrs ha* 1* rn jwiid 1 

stifling a prewre uti<*n ihrrr ihr truster * an rrrmrr it Kx fxirU II oherhampkm Banktnt ( 
1884* 14 Q B l) ja . Kx pmi* ( aidnou 187b 4 <*h Ih\ 1 y> . aC» 1 | Bk 1 j 

** Unman v Jew finer tHHy 1 5 Q, B IBs , *>4 I | Q B 440 hr* an indie f ih' 

tompinwy ft s /Wlrr (o»u»| 1 K B iCxy , 70 I » | K B ^41 

* * CumoluiaXid Expimatwn and Fnumce (a? \ Muskrat* 1 tt|Oo| 1 Ch 47 U# l ] < h t 

*■ Copporl \ Bourr ( 1838 4 M A W si R R in ^ 

* * Hope v Hope II I) VI U 741 f X* I, J (.h 417 , 11 4 R R p#* 

Brown v Brtm 1 wj*\ 1 Kx O *> , 4S h J Tai 120 Bur the authority of iht» dec ai<>' 

appears doubtful , ihr rraioni givm art neither < tmt ordant nor erHivtmio« 

Cimminh there » not any general duty mil or moral, in ditdoae unmoral condur t 
which m not a criminal offeiwe , in Tart Kelly C: B thought that in ihM caar it wouM 
have bem wrong \Bnmm v Bnm wu, bowrver, apparently regarded m cocm ' 
by Staler L J in Howard \ Odham Frtss, Lid (1*138] iK B 1,31; 106L] K D 
tm ; but his tiecuuon did not rat upon that ground 1 
M Lmd v. Gnmwod* {1888) 39 Ch D. 0 o*j ; 37 h J Ch 7*5 
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m against public policy. [So, too, is an agreement between A. and 
B. to keep secret a fraud which B. has committed against A., where 
such secrecy will pi event A. from giving information to third 
parties, which might assist them in st^uiing the conviction of per- 
sons who had defrauded them in the past 01 in preventing the 
commission of Irauds against them 111 the future. 0 *] There is 
nothing illegal in an agreement between parties in a probate 
action that costs shall come out of the estate whether the Court so 
order or not; and a paity who makes such an agi cement jointly 
with an infant mas be |>crsonall\ liable on it if, bv the Court not 
sjik tioning the agreement on tin infant's part. it cannot be specifi- 
cally pet formed, 

A shareholder 111 a company which was m course of compulsory 
winding-up agieed with oihei shaieholdeis, who were also 
cnediiois, m consideration of being indemnified by them against all 
fuune tails on his sbaies, that he would help them to get an 
expected call postjKiued and also support then claim; ii yvas held 
that “such an agreement amounts to an interference with the 
course ot public justice ”, loi the cleai intention of the Winding- 
up Acts is that the proceedings should Ire taken with reasonable 
sjiced so that ihe company’s affairs may be settled and the share- 
holder ic lies ed: and therefore any senet agreement to delay pro- 
ceedings to the prejudice of tin* other shareholders and creditors 
is void.*" rhis comes neai to the cases of secret agreements with 
particular creditois in bankruptcy 01 coni|X)siiioii : and those cases 
do in fact lest panic on this ground. But the dnect fraud on the 
other creditors is the* chief element 1 11 them, and we ha\e thciefoic 
sjroken of them undei an earlier head (pp 2^82(10). 


ot sum, nit p Risnic uo\- \kmirwion 
A greements to lefei disputes to arbitration aie 01 rather were, 
to a tenant extern regarded as encroachments on the propel 
authority ol courts of justice In the subsir luting of a “domestic 
lot uni “ ol the panics own making. \i common law such an 
agreement, though so lai valid that an action can be maintained 
for a breach of it.’* does not “oust the ordinary jurisdiction ot 
the Court ” -iliac is, cannot he set as a bar to an action brought in 
the ordinan wav to dote, rn.no theven dispute which it was agreed 
to refei . Nor could such an agreement be specifically enforced, 
01 used as a bar to a suit in equity. 1 It is said however that a 

IHo'wrd v Odhanu l‘r,« ltd 1 ^ ?; ! K '°£ an agreement 

•• £"•* *■ 1.10,1 .K M; Sdl .o£ on th, 

HShCMBt ^Tlr U « j p ^. W 7™8^ a ^l\vill«J 53 : ; 3q L J. C P.V 

•• Stmt v. Rigby S' 5 ’,- 8b.- w L. f. Ch. 480. Therefore an award 

Arbitration Act a no bar. Dolrmrn 1 Oueit lor/m. \ 19HJ 3 D J 5 V 
109a, C. A. 
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spend tcnenam not to sue w«> make* a diffeirncc/' 1 Ami the law 
lias not been rttiecih alteied; 1 but the Common Law Pioceduie 
Act, (17 & 18 Vut < isii), now supeiseded b\ the Aihttution 
Act. 1889 (v* 1 Vu 1 t. p.i> las amended h\ the \vhitmum 
Act, lyjj (*4 fc 2 > (ieu \ i 14)/] gas r the Outtis a disunion to 
sta\ proceeding's m actions 01 suits on thi suhjm maun of an 
agreement to ufei which amounts in puttier to enabling them to 
enfoice the agieement and this iIim tetmn has as a tule lieen evu 
ti*ed b\ Omits Imth of law and of in tlu ahsuut of 

special uiunnstaiuts snt h as .1 case white a rhaigt of fraud k 
made and tlu |*am thatgrd with it desms tlu unpins to Ih 
public/ 01 sshuc the defendant ap|uals to in aihmanon t lauv 
not in good fauh but minis tot tlu sake ol vexation 01 dt las 
or is otherwise nor nails leads and willing to tilmun ’ \ iptes 

turn whether on tlu uue i onstnu lion ol m aihination clause 1 
subject niattu of a paMunlaT dispute fills within it is itself to In 
dealt with h\ tlu nhiuatoi it it apjaats lumi tht lutuu ol ih< 
case and tlu turns of tlu provisions fm nhitntmn that such was 
(he intuition of tlu (sums Othtiwisc it uiiim In druded hs dn 
( ouu * V i latise piii|MH ting to disahh tlu panic s hunt mpiitmg 
a s|kcuI cast* to br stated loi the opinion of the < nun is plus win! 
1 j\ tht Vtt is had as an if «c mpud uu ion hinuit on tlu pmsdiuion 
of the Couir 11 

[In H*\ntiiUk Ihvitus / t*i tin Houv of l otds has n < uul 
emphasised flu nmwii\ of t onsttumg t at h ubtn ition t Iaus< op 
its rneiits in oidu 10 duumme uhethu it u*\us 1 pimuila 
dispute Ir mas In so diissn is to hi still ojh i.uiu out s\ h< p 
one ].xii t \ \ fi is tommmoi a hnailt 0} tlu (onuait so util 

to entitle tlu other pans H to n gaid hims< If as no longc 1 Ixmnd 
bs tht contract and H u malls dots tak< fins imitM I Ins w 1 

Vip pM *** 

* rtbrri ffrrt of tfirv* aim# mimrim it wmrTM.in/re m R Hon Sr* »tr»l*o*i i jilml j,* 

* R&ndrj'grf \ Htumr, tfU*t I. H I < 1 * <»**«! l * tUwtiVu* i lUd) |A lift 

* WUU fW \ Uuw 187 $ 1 R r 4 I *> 7 1 ) T ( 1 * p v t-“ 1 J ( h 4 a 7 /V-rw » 

Raker |R- j 1 R 16 f q ,f>4 4 | I J ( U j 1 * \* ’ v r Hr triur u* thr <|r tUU'« 

«»f * fomgn (.ouri M*f A tr hmrr if ( o (tivbxm 1 < >1 41 1 78 1 J f'h 11 * 

A ftmucii \ iHHit j 4 C 13 Af 47^ Jr*»rl VI R [Sr n m fit#* VrlMtt Alton 

An 19^4 1 14 2 | 

* l R 14 txj 57H Muffs d orfer&n 1H71 1 H 8 ( 1 ' t;t» n I. R \a\ fit 
Ihf rfuclmni' jtoIki oi» 1> i>vhnrr thrrt »s «r thr unr ui »< tion Umvi^iu an rsiiiini? 
a^rrrnwnt for rrirrrw*- sshuh ran t>r r mini into rffVs t toxndttt Stmndfn Jf O 

\ / hnmpum iRtI> »Q B 1)i% 748. 4S f | OB 711 Nm v*hrtr ihr arlmralKfM 
ilautr titjet rnrt fosrr tlvr v»hr4r nibi^t-matirr 7 urnocl \ »W rtoru \ 43 (Ui Ihv 

1 V> f >2 1 f jtx 1 Nr>r s^brn ihr maitrr *11 cliffrrrnu' 1% a <|ur*tic»n of purr 

f&ZZ s Cl*££ ntUjo) 44 Ch Lh\ 2<K> , I- J t-ti 

* See thr fJTMircpIr and hmitt of thr wrption otpiAmrti in ihr (' \ Parry \ Lumped 

Mdi f* (i9CM»| iht 

* Pm& V T motif ( r 4 Div 200 2 fm t prr Jeaart V! R qualifying Uir app^rrm 

effect of WiiUtford v Hutton 1 1H7 $s L. R 8 Ch 473 W r do not here pursue quculinit* 
of detail m to an arbitrator'* authority 

* Czarmkmt \ Rath Sthmuti & Co (tyaa] 2 K B 47 « ; L J K B Ht t C A M Ihrrr 
anal be no Abttu whnr thr King's wnt docs not run " per Scruttnn L. J. 
lOwl A C 356 r niLL KTb. 241 ) 

11 [Or, as it is cncxunonly sakf, 8 . aecrpto A/* repudktioo as such , Inti the H L 
criticised the tootmess of thr word 44 repudiaixm/'J 
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Wliac happened in Hey man's Case Moreovei, the House did not 
Jkgrte with duta in eailiei decisions 111 which indicated that where 
further peiionname of the contract is pi evented by frustration, 
an aibi nation c lausc is < \ u in mini invalidated by the frustration. 
On the other hand, if the dispute is whether the contract were 
vitiated ab nutio b\ mistake, fraud, illegality or the like, the arbi- 
tration clause is usualh not wide enough to include such a dispute, 
but once again it depends on the teims in which it is expressed l,b ] 
Ceitain statutoiv provisions foi the reference to arbitration of 
internal disputes in fnendlv and building societies have been 
decided biftci smm conflict) to lu compulsorv and to exclude the 
oidinan juiischction of the Courts The Railwav Companies 
\ibitration V< i iSyj fk a ; \ let c 50), is also compulsoiy 13 
Moreovei panics mav if thev choose make aibitruion a eondi 
non piece dc nt to am light ai ising at all, and in th it ease the fore 
going lilies aic inapplicable is where the contract is to pav such 
an imount as shall be cktci mined b\ aibiuation or found due bs 
the cmifuitc of 1 paitxulai person 4 Whcthei this is in fact 
the conliaci ot it is an lbsoluu contiacr to pa\ in the hrst instance, 
with 1 coUmial piovision loi uteunce in case of difference as to 
the iniotim is 1 question of consti union on which theie have 
been nioic or hss conflicting opinions 

1 he same pnmipU is ipphed wheic the lulcs of a race 16 01 
of a swttpstaki on 1 1 iu appoint sxcwaids to decide who is the 


|Fs]KO«iU\ th< Judin d C t n nut ♦ in //rr; l r « i\ t htori" la S S (t Ltd [1926] 
\ C pr i, 1 I V ( 1*1 | 

([lift*] \ < 71 rl ^4 »<>* 1 

li rt^f t v W 1 it h It rn r t Tim i 1 S h 1 /} 1 " Chi) » p I 1 Ch 640 , 

Hoik \ h 1 3 / h Ailfn hmllut Society 1 Ul Cl Div 11 j I } Ch sj-* 

Wunutfk. Hit hr V uh hsnt ilttq 9 Vpp C a jjl J Q B .go Bachc 

\ Thlln ham (iJ ij| 1 Q B uo L | M C 1 C \ m improper award, 

others* w will i tic Vt 1 c innot be Ut'tttd « a mere nulho Not so when the 

real qurMi 1 l whcih 1 i pm\ claiming agiM t the sockin is a mr mber of the 
M>nri> u til / uh t I rd 1 if! - T 1 R to P C < "'g 4} 1 J C T 3^3 See 

the Building S * k \i ■> V r \U \ X 4b \ u f ( H Urn Suburb m OV Co 

v \4arlm il ** r g B Di\ loi 1 I T Cl B ,11 

Hertford in! Rukmiri urth R\ ( \ / *5 V H /?> ( 5 ihtig L R d Iq 231 > 

1 J Ch ip* NiniiUi questions nia\ ms< untkr spetiil md private Acts 
Joseph ( rtnfir’d <£? Sw, \ Mrnhetter Ship ( amt C L 1 9 ° 4 l - Ch 1 , , 73 L J Ch 

'* il HI ( ! 1 1 , I IK )i 1 101 R R 192 which does 

not osnrulr lit Inimn y nn il ln> on tin «uh|trt, see tht judynents of Brett J 
.ind Kelly t 11 mix C li in Uian! \ Ifnmn d’e Wi 1875-6) 1 Q. B D 
<i(i 3 Suitt \ (oifHiilun / Iterfioo 1 (,il IK (< J 134 2 8 ' J ^ rr X T^\ 

and see per Vrullon I I AB.t -|«<1 Cp ftrf/im v Locke '1879^ (J Cl 

4 App L ti7j l*H.) ,0 L | V t t.8 But a . Uuse ol this land cannot he relied 

on aloiur with a delrm e ?UU1R to die root ot the coninct 

hat* (11,1'VJ V l 4<KI »4 L J KB bio In 1 1 Lse falling under Scott v Avry 

the Statute of I umutmn runs unl> from th. date ot the award C ayzer 

Board of hade [1947! ' K B -’tx), f V athmud [1927] A C bio, 9b L 1 K B8,. 

1 EUttU \ Ratal Exthansr 'hsurancc U ^1867) I R 2 Lx 237 , 36 1 I Ex 129 
Dawson \ fuitetald i«7<> 1 lx !>■' ^ r >7 res ersing s t L K 9 K 7 , « >■ I 

Lms Overbury (. 185 b! 11 K 7' i . -'■> L I ^ lb 9 • 10 5 R R 74J. deod«l 

^tlt^l- m »t ‘‘ « iTr C • .8, Where tt wax contended 1 that 
Sfdrawtng^? ttckJttliad not been rettularl> conducted (appeal Irom Tnradad 
the iottrry was lawful under a local Oithnmcc 
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winner, ot declare that in the event of an> dispute as to dialing 
ot nunibeis ot guarding of prizes then decision shall he final. Such 
question* must be* contlusivelv deienmnedbs iIk jiriMim cvpiessK 
appointed to decide them 

VIMMIMNU V\D < Rl\ ’ 

We now come to a class ot tiansathous which au s|*ualh dts 
couraged as uncling to jkovc it the due com sc* of justice m mil 
suits. 1 * 

These au the dealings which au held \<ml as amounting to m 
ft>eing in Uu natuu ot iliampriiv 01 inuntenatuc 1 Ik pnntipli 
of the law on this he ad has he i n di (uu d to lx th u no < iu outage 
mem should he given to hugmon In the tnundiuunn of [units 
toenfom those lights w Inc h othc is m not disjiosc d to cnfotcc 
Mamlentnu is said to Ik* a gc ru i d it mi of which champerts is a 
sjiecies hut this ap|x us to be a leum notion 1 Ik mainobjm 
of the old law was i ithc i to put down tin mischief ot sj>ec ulatin^ 
m clouhlfui titles foi which piaciuc the complicated ndts as to 
disseisin and us t< suits otic u d imufi icmpiation I he most 
usual meanings Uogtfhci wuh cciiun tddittous uid distinctions 
now ohsoh cej au thus give n In C nlr 

Fust to maintain to hast pan of the land m nothing nut o* 
the land oi |miv of the debt 01 u.\ oilui thing in pica m sim 
uid this is idled a*t bttmiUa thamfnv cii'pi pmfib a 
<ham|»CTU 

ihc s< tone! i s wlwn oik mam'umth the oik suit without 
ha\ing am pur of t!u thing in pic a m sun ( hmi|xit\ nun 
accordingly h< dcvnbcd m modem piacttcc is nt.miu ninu 
aggravated in in igit client n> have i pan of the thing m 
dispute 

VgiecmciUs failing distmetlv wilhm tins* dcscupnons ax 
punishable unde i c c i tain statute s * It has alwaxs be c n i ousidt u d 
houtiei, that eh impel it md mainre nance ate offences it toninion 
law and that the si nun s onlt dec laic the common law with addi 
tion.il \h naltn s 

Whtlhei b\ was of abandon caution oi feu otlici itavms ih» 

11 (Ihf Uh *m i to h**i**rv at * lulls t umnicxrfl ti> WmfirM Prrsunt 1 ua <4 * 

PrciTftlurr arwl ftndkm MAiritrrmrKr ami OuimjHfn ) 

> It it «*trcmrl> dtflkuh w» jui\ how much oi the lohiminouf autitorm on this in|« 
u still ot any practK aJ intfKinartf r laii it should Ik rath to rtismixi it a* otuttdfli 
11 By Lord AImur** in Pmssrr \ fidmondi ( 18351 1 V At C. 481,497 4 1 R R 13 * JH 

31 S>rr Winfield, l*hr Hiuorv ol Maimmanrr awl CH&mprriv, LOR uu V> l** " 
uxorporatrd in YV rnfw ki Present law of Vhuw of larval Pmerdurr) 

* f Co Lit 368 A Evers champerty u maintenance 2 Rn Ah 119 R 
39 Bovili af4 iri \prye > Pitrfrr 11846 7 h AH 58 , A> I, f Q 1 ) 4 «| 
vf 5 Ed. 1 fhtaL Westm i>,t MStat VSrstm if « 49 . 48 Ki 1 ft t c ** 

Scat dr Cxffttpiratrmbua, temp mcert. , ao Ed % < f 1 Rw 2 < | T 7 “ 

c. is , and $2 H 8, c 9, of which more prrsmth 
99 Pmhttt \ . Wmm { 1841 } ft M & V\. 691, 700, V* R R «♦ * * iH« Vb n » i> 

(Ct Wmhdd v nt 113 J 
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law was in early rimes applied or at an\ rate asserted with extreme 
and almost absurd severity/ 45 It was even contended that the 
absolute beneficial assignment of a coniiau was bad for mainten- 
ance. ar I he modem cases pioceer. not upon the lettei of the 
statutes or of the definitions gi\en b\ cailv writers, but upon the 
ical object and politv of the law which is to icpiess that which 
knight Bruce I, f. spoke of as * the tiafhc of merchandising in 
quarrel*, of huckstering in litigious discord,” which decent people 
hardls requite legal knowledge to warn them from, and w r hich 
makes the business and profit of bic edbates, banetors, 01 counsel 
whom no Inn will own. and volitions istiangcd fiom even roll M2i 
On the other fund the (aiui is hau not deemed themselves bound 
to jKrmii things death within the niisehiel aimed at am more 
than tofotbul things death without it 1 hcv have m fact taken 
advantage of the doc mm that the statutes ate 01th in ailnmance 
of the common law to mat them as giving indications tathci than 
definitions, as beating witness to the genual poluv ot the law 1 
but not exhausting 01 icstiicimg n It is not consideied necessaiv 
to decide (hat a paiticuku riansac non amounts to the actual offence 
of chjnqxntv 01 maniienancc in otclu 10 disallow it as a giound 
ot civil lights it will Ik void as sa\ tuning of maintenance d 
^\ t leal h tends to tin sum kind ot mist hut 

1 V considerable mnnbci of dckiu<s to mainic nance and chain 
,xr is have been ucogni/td at one mm 01 anothci in out law 
fxacth how some of these* would Ik lie ucd al the piesem dav 
must U a mane 1 of s|xuikuion 1 Inis kinship with ilu ]Kison 
mamtained was held to be a detenu to some extern It is sub 
muted that nowadavs the t 01ms would piobabh investigate such 
. defence ninth toon tlosth ihj.i auepi the bate pi oof of ulanon- 
ship .is sufficient 111 itsell to pist-h th. mm (ounce ' 

Ot mamun,.Hc puu ami M>»pl< m ,n.iK«iam hta nfc 
old Ixtoks. (lieu mv hi* modem .samples 3 n, ‘ ' ' h 

Ani P „. 

thorn piofosstoiul issistanu ' I 

** Vt Barons \lnulijni.m Man>l< \ 

” '<>'« “’n V.’, ..‘U. IW. <>' K R - 4 '. "- 4 " 

■>* Rrmll » Sfmf i»V ' >> \* “ ,1,1 

l * Hire arc » oiler i«si i" Muth* l ’ 

•• /* jB M | , . „ \f lt u \ Loudon hxpf^ V.Wff 

*• I hr moil imporwut ni.*lrrn Br. >'» 1 , rarlu i s't. cmd or con- 

i«iu| V (. t(.R IB' I 1 K B 

mirml | . | R B Q. B m ClumprO' n ap ‘ to 

” Per Blaskburn J Hulln ' „V 87 J, Rnnr’lx Spnt. mic »• and >>»" ' htrr 

br complicated with imd"- A 

( iBttijJ 40 Cat 1>- 440 
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onh,” foi i he icemen <A piofxm in tonstdcxatiou ot a muuiiru 
non contingent on success* and piopoitional to 01 to be paid out 
of the piopettv imneied is void n 

(id V volit nor cannot puuhase tlu subject nutur ot a penning 
suit timn hive him lit tlut vuu hut lu ma\ take a samih upon 
it toi achance* alieads made and costs aiieadv due in the suit * 
<tii) Except in the case last nuuuoncd the puuhase til piojniu 
tin title to u huh is disputed. 01 which is tlu subject ol a |Mndjng 
<um 01 an aglet muit im siuh puich.tM is not in Mm It tmhwiul 
hut sue !i an agict uu m is unlawful and soul if tlu tul object oi i 
is onU to « liable tile put c hast i to maintain the suit " 

\\t piocccd todc d shoith with these pioposmons in older 

1 MIVMISSION on RMOUK\ CM FKOFIRn 

lius i iili was 1 ud down bv 1 mdal ( ] in SUutlt \ \ /tor 
which sit ms to Ik tlu lust oi the modem casts at law 

4% A bargain t>\ a 110*1 who ha tsuiemi* 111 ho mo* |>mM ssinn r< pr * 
in# a matter r\ dopun between third j>rrw>m aiul who at thr saint tun 
profuse* to hasr the m< ins ol prnt uriru* moir * \ idcnc r t* * pun h * 
from one of thr tojitrndiUF partu u thr pn<< of the evident* which h» 
*0 pewsrsw* * tan pxoc ir* 1 ^'1 ire ol thr urn ot nionrs which sh d* 
motored h\ in* uw «f thr production of that \*r\ c tick pm- < in »t 
<nfc»Tfrd m * C n tit ot law 

It is qum imnnun.i) lor this pm|insc whfthcr in\ Intuit o 
is ah tads j« tiding m not although tlu ifltiut ot iiimiti innu 1 
pro]Kil\ maiirauung m existing sun not puKinm^ otu » h 
c omnu ut cd *’ It is obv ous that tlu mist lu< f is i\«n gu n« n 
rht cast wluit 1 jkisop js mstigited bt tlu promise ol indemnify 
,n tlu (uni of inline to undunkc intuition uhu h oduiwisc 
he would h iv c nor thought of If i jx 1 son w ho is m u rud {mwm 
sum of c < 1 1 im d< hntit < v idt ne c s ol tub junpw s to dc h\ 1 1 Hut 
< n a person whose rub the\ stip|>oH on tlu turns of hiving 

Prr Jrwi M R Ft* Ot trr cmi W uibr 4 t I H** , i ( h I> 71 }| 1 {If ^ 

where the a«jTrrmer t v-js 1 jmV ihr w4u iU»r\ *i* thr nrni <»l mimwi a pmentMO 
<»f the pr»j<p* rt *rors* i#d Sut pr lulth thr r^al mramn^ I n a* that ihe \ fun a 
ihmtld furul thr luruH for Wuttor |ir»wji \ K H * *i 51 - f * 1 { K II - \ 

irrm^r% At\* ( p Orri % l* > ifthj it* C 15 N N 7 { Aiui Nj un(r\ fi'tn* 1 

ifip> uf'-d p y»t 

1 StoWo v Jmtf nip 7 Hi hr t>u , K R ,i i Hnnnl \ S[*w 1 H M * 

it 1 | t li I*; p H R S pt v ' Pm Ut 1 At B 1 1 

5 I H t>i no k R pi 1 HuPn \ HuUrt 1 P 7 ] I K K Q H »>* ! 

I-. | Q, B , 

Wood v Paata ibn iHVn uo n R R Ukj , Stmfkum \ lamb ill, 1 
f'4 ji* U O B wi im R R 

‘ 4 n 4 am \ Raddtff* i 8 t*» h (h I H & l ttm |Q li uH 1- K ^ 

** 

llunirr ' D<mul $ Ha pin , 07 H R 11$ , Awfht \ lUxmut ^ I 

421, 4.4 u *7 1 J C h vi 

9 rmtm v himmtit 1835; 1 Y 4 ( h l^q , 41 K K ijj HarringUm \ Ijw 
1853-4 * Ms St K *yt#> f 39 R- R 504 » Ih Ifagktm \ Mmty (|8W>) 1# R J C h 
164 , fxtar \ iMutsm itHkil 15 Ch 1 ) iU> , 49 l, J Bk whrrr thr prri k 
rxtrtil of the dcKrtrmr u trratrd m dtnibtful (*ur v Utwrchtl! 18BB) h O 4" 1 
L. J Ch W > 

• 11831) 7 pm ^ 377 , ii R R yj. *>*" 

49 [Cf Wmfirkf, op a 114 115 J 
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l ’IS LAW *1 L AGREEMENTS 

teium shate oi any piopcitv that niav bL lecovered by means ot 
these evidences, there being no suit depending, and no stipulation 
for the commencement of any, this ,s not unlawful; for litigation 
* not necessarily contemplated at af md in am case there is no 
ptoytsion foi maintaining any litigation thcie may be 1 But it 
,s in \ain to put the agree mem in such a form if these terms are 
only colourable, and the leal agreement is to supply evidence 
genet alls foi the maintenance of an intended suit: the illegal 
intention may he shown, and the tiunsaction will be held yoid. 4J 
Still less can the* law be evaded h\ slightci yanations in the form 
4)i mamiei of the u ansae non foi instance an agreement between 
solicitoi and diem that the m) 1 kiioi shall advance funds foi carry- 
ing on a suit to ucovei Jjossevsion ot an estate, and in the event 
ot success shall icccivt a sum above his legulai costs accoiding 
to the interest and bem lit acc|uirec! bv the i>ossession of the 
r stale . is as much void as a baigam loi a specific pail of the pio 
|K*M\ * 4 So whcie a soln itoi was to have a percentage of the fund 
tec meted m a suit it was fit Id to Ik not the less champerty because 
he was not himself land in fan could not be) the solicitoi in the 
sun but employed aiimlui \ solicitoi cannot letuse to account 
to Ins die ni and submit to tavitmn of costs on the giouncl that the 
business foi whidi tic w is uuimd involved ihainpcitv oi main 
tenance * 

Vn agteeinent bv i solicitoi with a du m simply to chaige 
nothing lot costs in a pauiculai action is not chani[>ertv 44 


a piRCHysr oi hung i\ i iik-shon kv sorurrok 
l his mle came to be hud down m a somewhat ciinous wav In 
Wood v Down* c 4 * 1 oitl 1 ldon set aside. i puichasc bv a sohcitoL 
fiom his client of the u s / U^ioui, panlv on the giound of main 
tenance But it is to be noted to this giound that the agiecnicnt 
foi sale was in substitution h»i a puvious agit einent which death 
amounted, and which the piuies had discoveied to amount, to 
maintenance and the ( mi it apjKUis to have mfciicd as a fact that 
it was all one illegal iians.it lion and the sale nuieh colourable 
*’ s^v /Vfei «»'" -1 Ml * 1 1 Jl V M Vr R 

O w i It r t • - I AH ^ A> I o B t >4 no R R 4 ‘U , 

/C HmLi> \iM>\ Ah cr 1 I c h (l uhrrr thrr ' " as a dH,bera ' 

endeavour t<» <nmrat thr r*«il intrnnoii „ r w lnn \\ iPPW 

""Mri Mofuvmi UK,. C H \ s .<* vd I C l 21 , [Vr lou H 

* U V r » r » 1 J R "r 1 1 , 9 ( v ( (mprr irmp Cotwnhim ,i, h 

Stnwge \ Brnvum lft|*>> r, Sim H f ’ 2C 1 1 a solicitoi in Ireland 

l J Cl) ^Ht) 74 R K «i| 1 hr .iiii * * 11 an a the fund to Ik* rcco\errd 

not bring a « 4 irifur ol ihr v Thmay li8c»| 1 Q B 747 

in Lngtand 4 * * 7 v Josrph \10n7j 2 K B 

44 7 mmwari v John** t i«7V I- R 8C . Vl J* '7 ^ r 

1 1H1 1 ^ 18 Vr* 110 


tlRll* 18 Vn l JO, 11 R R rv nart.M do not so<*m tn have even 

Cp Spry* v /Wurr, supra In Hood \ £ >o tn£ * P .u p transaction in its ultimate 

^cearf.r.anra'A 

Dt^tv* th, full statement of the K x 1 8 ' o ' «> «" h " h,ch tnc ' S 
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The other ground, which alone would have been enough, was (lit 
presumption of undue influence in such a transaction, arising from 
the fiduciary relation of solicitor and client (of which we shall 
speak in a subsequent chapter). The Court of Queen's Bench, 
however, in Simpson v. Lamb 1 " followed Wood v. Downes, as hav- 
ing laid down as a matter of the " policy of the law ” the positive- 
rule above stated, in Anderson v. Hadcliffe ,** unanimous judg- 
ments in both the Q. B. and the Ex. Ch. added the qualification 
that a conveyance by was of security for past expenses is neverthe- 
less good. The Court of Exchequer Chamber showed a decided 
opinion tiiai Simpson \. Lamb had gone too far. but without 
positively disapproving it. in Knight v. Howyer, again. Turnei 
L.J. said: 1 am a wait* of no rule of law which prevents an 

attorney fiom purchasing what anvlxxly else- is at ltl>criy to pus 
case. subject, of course, if he purchases from a client, to the conse- 
quences of that relation/' K; But the case before the Outre w;o 
not ;he pimhase In a solicitor horn his diem ol the subjet t 
matter of a suit in which lie was solicitor: Simpson v . Jamb, t lu t c 
lore, was only treated as distinguishable/ I he cast* must lx* con 
sidered a subsisting authority, but anomalous, and nm likels m Ik 
at all extended. 


v\ K( MASK i n ItlJViS IN 1 J fit* A J ION IN UM KAl. 


I he authorities cannot all be reconciled in detail; but the cits 
finction which rum through them all is to this effect. Hie ques- 
tion in everv case is whether the real object lx* to acquire an 
interest in property for the purchaser, oi merely to speculate in 
litigation on the account either of the vendor and purchase; 
jointly or of the purchaser alone. It is not unlawful to purchase 
an intercut merely for the purjrose of litigation, in other words, 
the side of an interest to which a right to sue is incident is good: 
f>ut the s;de of a mere right to site is bad. A claim to compensa- 
tion under s, fiH of the Lands Clauses Consolidation Act, itf 4;, (S 
and ij Viet, c tRj, is not a mere right of litigation but an assignable 
interest in pro|>mv/* 

A man w ho has c orn eyed property by a deed voidable in equin 


4 * iBW 7 K & B. a*; a* L J Q.. B. tat ; i ir> R. R, W - 

u (18381 E. K Sc K ; 28 L. J. Q. B. 3a ; a 9 it. lati; 113 R. R. 

11 { i8-sB> 2 1 > G. ik J. at 44 V 

11 Dwiinmn v. BwttU (iBbfo L R. f F^q. 337, 34a ; 35 L. J. Ch. 371 ; and ter per 
Parker J. (tilting in Cl A.) (*U%£ v. Bromley 3 K. B at 490 ; Mi 1 * 1 . K.B. u»» 

11 /C ; f*tnn€T v . Edmond t (1835) 1 Y. k Cl Ex, 481 ; 41 R, R. 322. Dwt. Gqt v 
Chunkdl { iSBMj 40 Ch, D. 481 ; yb I« J. Ch. 670 ; bankrupt* right of action a*tignc<l 
by the inntee to *mc creditor (in far; at ting for himsrtf and others), who wjb to 
keep th/rc-fburiJws of (he proceed* : held justifiable u a beneficial arrangement for 
the creditors. 


** Dammn v. 6. A. & Uty By, (1905) t K. B. a6n, 271 ; 74 t. J. K, B. 190, C. A. So. 
the alignment of a right to sue on a covenant incident to an eaiisttag interest «x> 
the axagnee* U harmfe* : Mis v. Tmwgtm (1990] 1ICE399; 89 L.J. 3ftb 
C A. (See, too, Gmtfy mm & Wbu O,, iM, v. L. & A, (1918} 2 It. B. «3* '* 

87 L. 1. K. B. Ban.1 
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i eta in a sui interest not onlv nansnmsible b} descent or devise, but 
disposable mtci vwo \ , without such disposition being champerty 
But ‘the light to complain ol a baud is not a marketable com- 
luodit) » and an agreement w I iom. m d object is the acquisition of 
such a right cannot be enfoued I11 hb inannei, a creditor ot 
a i ompanv inav well assign his debt but hi cannot sell as incident 
to it the light to pi weed with a binding up jjctiuon ** 

Ihc (laMtHiit ot the price bung made contingent on the 
ice overs of the proper tv is piobahlv undei anv circumstances a 
sufficient, but is l>\ no me ans a ntecssaiv condition ot the Court 
Unrig sail she cl that the u\il object is u> u afire in litigation If the 
purchase is made while a suit is ac nulls pc ruling the cncumstance 
of the purchase 1 mdcnmihing the vendor against costs nia\ be 
material but is not alone enough to show that the bargain is m 
tiuth foi inaintenanu ’ But the onlv view which on the w T hole 
seems tenable is that it is a question of the ical intention to be 
collected from the f uis ol «\uh <as foi u living at which few or 
no positive rules can lx* laid down 

Iheie is no dumjHih in in ague men; to enable the bona fide 
purchase! of an estate to hiovu foi uiit due 01 injuries done to 
it picvioush to the pirn hast 

It has Ih'c n decided in social modem eases that the purchase 
of shales in a eoni[Miiv foi the puij>ose of instituting a suit at one’s 
own 1 isk to irsuain the gnvc 1 mng Inxiv ot the compam from acts 
iinwairantcd In its constitution cannot be impeached as savouring 
of maintenance. * It is not muiucnaiue to take an assignment 
ot undisputed debts on the teiius that the assignee shall lealise them 
tnd pa> ovei the proc teds less cost to the u s|HUi\e assignois It 
was said as long ago as j\ Id III that 1 puithase of piopcit\ 
pending a suit aliening the title r o it is not of irself champeiu 
If pending a 1e.1l action 1 stiangn pm hisc> the land of tenant 
m fee foi good considc lation md not to m nntain the plea, this is 
no chamjx'i 1 v * I but tlu j>oint e moot be ugarded is sc tiled until 
< oke s time* - ) 


% tufra Df ^ \fonr> 1 K 2 Ch il> 4 , 0>9 C P 

Hi U\ RoyU ii«|l> 7 1 R * U\ 'ho mil ^.^luthcr the n K ht to cut down an 
absolute ciwvnaiMr t« a imirtnaitr \yr salt clil< War \ Ltutum i8Ho) 15 Ch Di\ 
40l- 1 hk bt, (lor the* Mini loulm ha nghr d action in tort * assignable, 
wsr Winfield, Prrsrm 1 -av* ol Vhuw ot Rnxr lurr <•' ] 

He Pans Skattnjp ftmk ( 1H77 * ( h I)i\ j 

Harrington \ Ijm* , 18 mu J M Ov K y»o M R R m corrected by 
\ Bauytr isoir *' n am! vc Huntr \ Darxrl Ob'p 4 Ha a M 3 ° > ^jR. R 

... . 7 ; X,« -I ,h«. c, r -- 0 m J^ v _SSsS 

and De Horkkm \ Money, nainrh that the real objet t nwis to give the purchaser 

*> r * “ 

1 !£?. ’’ * m"“!i t 1 K a II* “"™ 

tnoiivra arr immaterial iIrth ., Mn Rollel but I no decision 

aR ° Ab... 3 B , \ B ,,h 111 ofthevne^ 

“ reported III Um case and] in *>o \ss tJJ- P* *: illhnn JL a it* equally mcon- 


» contra, up. 4 iscti 
elusive > Wlntidd, op 


cam* and] in so U 
Kent, Comm 44 ° 
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I Other riulv authorities are equally incon- 
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STATUTE OF HEN. VIII 

The statute of 1540, 5a Hen. VIII. c. 9, " Against maimenanc. 
and embracery, buying of titles, fee." after reciting the mischiefs 
of " maintenance embracery champerty subornation of witnesses 
sinister labour buying of titles and pretensed rights of persons noi 
being in possession." and confirming all existing statutes against 
maintenance, enacts that : 

** ^"° person of perm, of \*\w estate degree or conditions cvci 
he or they shall be. shall from henceforth bargain buy or sell, or by .tnv 
ways or means obtain get or have, any pretemed rights or titles, or 
take promise grant or covcmttt to have any right or right of any person 
or persons in or to any manors land tenements or hereditaments* but if 
such person or persons which shall so bargain sell give grant covenant 
or promise the same their antecessors or they by whom be oj thev rlun 
the same have been in possession of the same or of the reversion or 
remainder thereof, or taken the rents or profits thereof bv the spare of 
one whole year next before the said bargain covenant grant or pronmr 
made/' 

I he pcnaliv ;x forfeiture of the whole value of the lands <>, ai. 
living the tight of persons in lawful possession to bin in atheist 
claims (s* 4). [ here is no express saving of giants or leases b\ 

fxrsons in actual jkixscsmou who have be en so for less than a seat 
but either the condition as to tunc applies onlv to receipt of rent 
or profits w ithout actual j*>sscvsion. o? at all events the intention 
not to touch the acts of ow ners in jmsscssion is obvious, 4 ’ 

I his, like the other statutes against maintenance and < hainjxnn 
is said to be in affirmance of the common law/ 4 It is formed 
on the v iew* that possession should remain undisuulxd. Dealings 
with proper tv bv a (htsou out of jxissexsion tend to disturb the 
actual possession to tfte injurs of the public at large/*** It \> 
immaterial whether tfie vendor out of |x>ssos$ion has in truth a 
good title or not/ 4 An agreement between two persons out ol 
possession of lands* and both claiming title in them, to recovei 
and share the lands, is contrary to the policy of this statute, if 
not champerty at common law : therefore where to plaintiffs had 
in fact conflicting interests, and it was sought to avoid the result 
ing difficulty as to the frame of the suit by stating an agreement 
to divide the property in suit between them, this device (which 
now would in any case* lx* disallowed on more general grounds)* 

* * By Montagu* C.J. P&trid# s\ $tfM& i i vy*/ Pbwti. ftH. dird in tC W'lZ/kwe \ 
i«4S) 1 C. B 7*7 t *4 b J- C, P *37 : bB H R 807. tin, Hi 1 See furihrt 
Jtmkms v. Jma (iBlfcri <1 Q k liiv. 128 ; 51 U f, Q. B. 438. » to ihr mfwing ol 
/ prrtnwcd right* 11 ami the limited application of thr iiatute at the present time* ^ 
right or title which w gratitahlr under the Law of Property Act, 19*15. %. 4 (a), which 
replaces thr Act of B & 9 Vkt, is not mm “ nretrnml M merely because the 

grantor has new been in ixameMkm. To enforce a roHriture under thr statute the 
plaintiff must show that thr purr ha act knew the title to be *' pretemed *' 1 gVwno/r 
v, Lweil («B85 t s Q B. D. 491 ; L, T 4 W 
#l See last note 

** Per laird Redetdak. Chofamtdtfrr v\ Cfmtm ( iHar 4 Bltgh, at 75. 

M Scr G*kt V* Cmkt \ iHt>4 A H I- 7 <M ; Mw v. Pme { 1873} 1 ./R ?5 * 4 ^ 

1 -. J.. Cfo, .253. 
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wa 4 unavailing, Co. such an agncmcm had ,t rcalh ex.sted, *ou 
Jiave been unlawful and uould tm ( subjmed the part.es to tl 
jv*nalues of the statute * r 

When” attet the death ul , l., M( , , ang(l had emercd ar 
icnumed nuns seats ... jK)sstss.on a sal< of iht term bs tl 
admumtiaioi of thr k ssc t was held void as tomian 10 the suuut 
1 1 though iti terms it 011 Is forbids sales of pic tended rights &c 
undei penalties utthoui cvpnssh nuking them void*’ But th 
Stile of a contingent light 01 a time esptetanev, not being in th 
u iture of a claim advtis* to n\ existing [xisscssion, is not fo: 
bidden I he salt of 1 mins |x»vablc micicsi as the desisee of 
living cm net on the uims tint Ik shill h tin 11 the pui chase mone 
f he does not Ikcoiih tlu d< iisee is not bid eithei at comiiio 
hw as evening in unlivslul inuust in tlu pic sent (mini s death 
ot as a baigain lot a pie tended title mulct the statute 

Ihocrcdiugs hi limits scent not to lx within the genculrulc 
* to ehmijxitv as the \ ut not milogous to oidinaiv htigatio 
md then object is the pi on (lion of the pcison uid piopeitv of th 
luuatie u liu h is in iim If 10 be t nimu u;i J md tins object vvouli 
m uum cases lx mi|xthd 1 uhci thin pi 01110 tul bv holding tha 
til agiremtms icliuvt to the costs of tlu pi ouc chugs 01 the ult 
oatc division nt (lu piojxttv w<l( void 


M \ 1 \IIN W( t INdMMt 

Maintenance in tlu stint and pio|xi sense is undustood t 
mean onh the mainn name of m existing suit not pioeming th 
toimnciu erne nt of 1 new one But the distinction is in pnctic 
mmaimal even in 1 lis cimund Im It is of nioic nupoitano 
that a it ansae turn cannot be vote! foi eh impel tv 01 maintenanc 
unless it he something igunst good jm» 1 i<v md |ustice somethin) 
(ending to ptotnotc uuneeessaiv litigitton something that in « 
legal sense is immot d md to (he eons itution of wlneh a bac 


1 \ 1 hnMrt i i j Blei I i 4 I 

/kftif/uru f an l* | >< B m ' m * i , 

ihovc ft* to thr lominu u » u jx 1 »l ii o 1 “ l 


1 - | I ul n ami 1 ord RcdevUl. 
e 1 7 bit R R »07 tp 

l ^ rur it l> -Jl*"' 


ihovc ft* (o thr i* •minima , ltJ , R R (mo Bethcrni 

*’ U I' l<" *»„, Huiusmod 

,*K.u!^\Vw'r vulrMiuV r , » m » 7 " 7 ,nn.Tli^ asVth, 

in a mtnpl of |.«tm.an < » «' ^ , „ quit! in the .pint ot our <>»■ 

<*f thr mlimUiur 1,11 J i r a ini!% rn llirnis whus contt i elomm 

*«ani1e, to iorhwi in ri > ,rrm 41 ‘ |f ( k1 on -vt tboo (lolkmu 

\oluni-%tnn ' C ■> t f* t ** f 1 0 , 1( n vtndtr la smtrssun d un< 

hs thr ltftlutn Civil C/ntr «o « (Jf , , In Romm lm tin 

jK-rwmnr \i\nntr m J tw <tt '*>* tmwwi i w i t | i S put onlv on tlu 

rule (hat (hr mhrnumr ot a l«v>"R V™' ^ \cmern I> 1 ] t 

technical gnxi.id ‘ qma m rrrum n«i in n m «)i 

twrrd vrl aetKinr \mdita i •J“ c * srr n « r 2 JC> „ e i Iird t^ttenhain 

’’ r* r *”'“ m 01 

in cotummung hin»r> ptwwlmp J ,s • 

,l See WmdCsimmn (.«>.)>« Nt' »• «*• 11 R n * 
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motive in the Name sense is ncuMaaty/'” Thetetoie, foi example, 
4 transaction cam wh be bad for maintenance whose object is to 
enable a pimcipal or othev person i calls ivitricsicd to asscu his 
rights in lux own name Not i* it maintenance foi xcxeial poisons 
to agree to prosecute oi defend a suit in the result of which thc\ 
hax e, or teasonabls believe ihcx luxe, a common uuricM But a 
bargain to base a shaie of pi opens to Ik ictmcttd in i suit m 
consideration of maintaining the suit b\ the supplx of moiun and 
r\ science is not vised fiom lx mg ihamjKitx bv the pans % lux mg 
a mere coHateial mtetexi in the truth of the sun * WIum <i 
peison sues foi a statu tm\ }x*n.dt\ as a common infoimei it is 
maintenance to indetunifs him against costs , I he cpieMion of 
whai constmues a common intnest in theexeof tlu- law is a ilitfi 
cull one and cannot lx put sued farthei hcie *] 

Lineal kmvhip m the fust digut m apfuunt he ushtp, and to • 
certain extent it seems, anx dcgiee of kuuhed 01 dlinifx o tin 
relation of mastei and seixam. max ) list if \ acts which as lntwcni 
strangeis would lx masmeuaiue out blood nlatmushtp xsih not 
just if \ charnpcitv 


irt Pubiu jiolicx as to legal (Units of individuals 

(attain kinds of agr< t me ms ue 01 h.i\ c lx e u consult it el uni ns 
ful and sold is piosidmg lot oj tending to the omission of rum,' 
which are indeed duties tow mis individual' fun smh that 'im 
performance is of public imponamc 

The conductors of a nc\vsjM|>er pinfevsmg to give mfonuanu * 
on a certain class of business entetptiv tot it seeim plainer on 
financial schemes geneialls) aie txmnd to gut n honest Is md 
impart tails, theielme in ague me nt that such a journal shall 
refrain fiom comment on the business ol a ceuatii coinjutis witlu i 
its chosen field is on this giound is well as on that of lestiaiut of 
trade no» enfoie cable I his is a mnaikable and so fai. wo think 


* fitchtr * hetnaus \ot£*sr »tW*r> H M«*’ Imi Ypp i r H7 lbt» 1* n*»t 

Apphr &bh m I nsfljiru! tiring wud vmh tHIrmvff tr> dvr Uh H Ilmidt Iiwtu vOwt* 
ibr hn$i«h (aw* Am*t mAiuiriWMr an<t ehumprrO ajt r run ftpttifuAlh 111 tmr' 
vt Ram ( amnar <AMmtfan \ ( kuntUr ( anU> \ftxdirr ft* 187*1 j \pp l*» iBh, 

and thr Ucrr judcfnirm <itr<i trim* Hue u tAirk rc-pinK-tm (hr jwrmnplo. » 
which E’jnglwh judgm ha\r m trtl m tkw mudrni c am * I Iw hugluh Uu »* 
c haiTiprrry u nut in force in Irwita, aiwl linctimmu which *ct up kucrrriiiciio 1 
•hare (hr «uhjr*t of liu*am»n il imArrrd, tn < oaudrratum Mippkuiu turn 
10 tarry in* it on. arc nut tn thcro*rhm rifiptiml Co putihc policy , Imf *w'i 
clncumrniA chtruki lir jcalouil) vanned, arwl, when found tn he rxioruonaic An* 
uncornr ionAbb\ ihry ait icw^qujtAhh* m Ajpumt the parly Against whom irlirf cv 
lOURhl. And rffret should rwa tie tfiven in them Atmu<& Ram ImI v Ad Roni" 
{iOo«XI L R jo tnd. App. iij, i*x ** Ser t«f* non 

1g tmdm v Pari* 11 M & XX f»7X . u K J Lx 444 , fyt R R 7a $ , PiaUn 

f> v, Famharsan ifei) 17 CJk Lhv 4^ , Op 1 Ro Ab. 115 Ci. 

71 Hadty v. HutUf LR.8Q B. lit. 4a L I (i R V But the interne *4 

a bsnkrupt’s n mure than ' *' . fnp v. Omtehtll ! itUJR) 1 

Ol D. 4»i ; > L J Oh. 670. 

** BfaSmgk v. Mmdtgau 11883} 1 1 Q. B. U. 1 , & L. J. Q.. B. 454 

7i VIU caaa are examined tn XXmftdd, Present Law of Abuse of Procedure, bj>— 84 ) 

’ 9 HmUj v. /Mp, See a Ro. Ah- 115, i»6 fCf, XVmfiHd, op, ol. j8 —31, 34 — 
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unique judicial recognition of the public functions and duties of 
the press. 111 

lo this head must be refen ed the rule of law that a father 
cannot by contrail depme himsell of the righf to the custody of 
his children 1 * or of his discretion as to their education. He "cannot 
hind himself conclusively by contract to exercise in all events in 
a particular wav rights which the law gives him for the benefit of 
his child] cn and not for his own.” And an agreement to that 
effect— such as an agi cement made before marriage between a 
husband and wife ol diffeient religions Lhat boys shall be educated 
in the religion of the father , and girls in the religion of the mother 
— cannot be cnfoiced as a contract/" 

After the lather’s death the Court has a certain discretion. The 
children ate indeed to be l>i ought up in his religion, unless it is 
distinctly shown bv spec lal c iicuinstantes that it would be contrary 
to the infant’s benefit/ 1 When such circumstances are in question 
however. the Court ma\ mcjuiie “ whether the father has so acted 
that lie* ought to be held to base wai\cd or abandoned his right 
to hast* his children educated in his own leligion and in deter- 
mining this the existence of such ail agreement as abo\e mentioned 
is material. 2 1 he lather’s conduct in giving up the maintenance, 

contiol, ox education ol his children to others may not only leave 
the Couit lice to make after his death such provision as seems 
in itself best; it nun piccludc him even from asserting his rights 
in his lifetime/ 

Clauses in separation deeds oi agreements foi separation, pur- 
jxnting to bind the father to give up the general custodv of his 
childien oi some of them, have for the like reasons been held void; 
and specific jicrfoi manic ol an agiecmem to execute a separation 
deed containing such clauses has been lelused/ 4 In one case, 
howevei. such a contract can be enforced; namely, where there 
has been such misconduct on the father’s part that the Court would 
have iniciteml to take the custody of the children from him in 
the exercise of the appiopriatc jurisdiction and on grounds inde- 
pendent of contract. The general rule is only that the custody 
of children cannot be made a mere inattei of bargain, not that the 


Yf n/ir \. Dominion of Canada \ Vies Co. K. B. 356 ; 84 L. J. K. B. 2103, 

C A But their is nothing against public policy in an agreement by clients of a 
nrivatr citencv inquiry not to disclose confidential information furnished bv the 
agency : Brad,tr„tl Ltd x. Mitchell [1933] Ch ,90 ; 102 L. J Ch 34. ^ 

11 fa Andrews (\WlV L. R. 8 Q, B. 153, sub. nom. Re Edwards , 42 L. J. Q,. B 99. and 
authorities there" collected. [Giving an infant child in adoption is now permissible 
under the Adoption of Children Act, 1926 (16 & 17 Geo. 5. c. 29 and the Adoption 
of Children (Regulation) Act, 1939 (2 & 3 Geo* 6, c. 27).] 

*0 Andrews v. Salt (1873) L* R- 8 Ch. b22, 636. 

*1 Hawksworth v. Hawhworth (1871) L. R. 6 Ch. p >39 5 4° L. J- Ch. *>34- 
•»* Andrews v. Salt 1 1873) L. R. 8 Ch. at 637. 

• a Leons v. Blenktn (1820-1) Jac. 245, 255, 2b3 ; 23 R. R. 3»- 

.« I fiOsiUart v. Vonsittart (1858) 2 Dc G. & J- 249, 259 S *7 L- J Ch. 222. As 10 the 
validity of partial restrictions of the husbands right, Hamilton v. Hector (1871) 

L. R. 6 Ch. 701 ; I*. R- *3 Eq. 3 1 1 : 4° k- J* Ch- 692. 



PKISCUUas Of U»MR\U 


husband tan in no uttwmnmces I>ind himsrfi not to set up | t( , 
paternal lights * 

Hit law on this point is now modified In die Yet «t<> X. S7 \ m 
c i j dun s ( s an that 

V< asriermem amtamul in am sepal ation deed between tin t ahu 
ami mother ol an infant or infants shall be held to he invalid b> re asm 
mils ol its providing that thr father of such infant or infants shall gi\< 
up thr irntod) or control thereof to the mother Provided always tlu 
no Court dull «nfon< arts such avreeiiu nt if the Court shall hr t 
opinion that it uiM not fw for thr Hi n< ht of thr mi mt or infant** n \*n 
effect thereto*' 

I his Yc t does not enable a f ulu 1 to tic It gate his gem i il i igh* 
and powers as lrgmk his ml mt children** 1 hat however t 
possible under the Ydnptron of C luidn n \tt null ub v 17(^0 * 
c it|j anti the Ydoption of l hildit n cRi gul non \c j. ^ 

<•<*0 b t . j 7 \ 

I he mothei of in ilU gmm u< child his pm mil duties am 
lights 11 cognize d hv th« 1 iw and < moot <lepnv< luiself of dun 
b\ contract M 

I he objections lot im t Is cult it mud (as w 1 have seen Ins 
against separation deeds in general ind dtt tw uds down to quin 
team tunes agntnst giving lull effect to them m emms ol equm 
were (used in part Ufjon tht same sort ol giounds and v> in 
tlu leasons lot vs huh ague nu ms providing foi 1 future m par mm 
have alwavs lw.cn lu Id invalid 1 01 not the (Mines alone hu 
sociuv at large is inti tested in rln n mu of tlu duties me 
dent to the m image contract as t nutter of public exempli an 
general wdlait 

f onsidtiations of tht same kind tuiti uuo tht jkiIuv of the 
law with itsjwtt to 1 he sale of offices als » sftokc n of alwivc Sue! 
transactions eh at h involve the abandemme nt 01 < v isiou of stuff 
legal duties 

On Mimlai giounds again sc mien swages 01 am leinunt taunt 
m lieu of such wages cannot Ik the subject of irismamc at tom 
mon law ** I he reason of this is vmi to lu that if tlu tide t< 
wages did not dcjiciul upon the eainmg of freight hs the pcifoim 
ante of thr vovagr seamen would want one great stimulus 1 
exe 1 non in tunes of difficult v and danget * I his reason howrvu 
1 removed m England In tlu Merchant Shipping Act 
(37 S Viet c bo s 1^7), which nukes the ttghi to wages inch 
pendent of freight being earned Hie quest ion has not v< 
presented itself for decision whether the rule founded ujx>n it is t‘> 
be considered as removed also 

Si mfi\ Sir/f irtf>s d> M 710,714, i4 L J (h -00 J94 arul tee ihr rmurv 

m L R (It 70, L R Lq 5.10 
** Be Btumi 1870 n Ob D*v v>*k , 48 i [ Ch 497 
0 McHugh 1 1 Bor] A C 388 6i L I q B 711 

Humfikrys \ P*Ud (iooi) iK B j8s , 70L ) K B 744 C A 
•• Wtkttary. Dt fasM 1797) 7 V if 1 $7 , 4 R R 409 
•• Kent* Ccwnm j, -169 
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It has never been decided, but it seems highly probable, that 
agreements ate void which directly tend to discourage the perform- 
ance of social and moral duties. Such Mould be a covenant by 
landowner to let all his cultivable land lie waste, or a clause in 
a charter-pax tv pi ohi biting deviation even to save life." 1 

(d) As to agreements unduly limiting the freedom of individual 
action, 

1 here are certain points in which it is consideied that the choice 
and fit* action ol individuals should be as unfettered as possible. 
Asa rule a man mav bind himself 10 do or omit, or procure anothei 
to do or omit, amthing which the law does not lorbid to be done 
01 left undone. 1 he matters as to which this power is specially 
limited on gmunds ol general convenience arc: — 

i. Maniage. 

j. I cstanientai v dispositions. 

I lade. 


I. MARRIAGE 83 


Maniage is a thing in itself encouraged by the law; the marriage 
<outra< t is moieovei that which of all others should be the result of 
full and fiee tonseni. Contain agreements aie therefore Heated as 
against public |M)licv eithei foi tending to impede this freedom 
of consent and inundate unfit and extianeous motives into the 


t onn.K ling of partitulai mairiages, oi for tending to hinder 
marriage in general. I he first class are the agreements to procure 
oi negotiate marriages for reward, which aic known as marriage 
brokage contracts. \11 such agreements are void.'’ 1 whether for 
r hr piouirenient oi maniage with a specified person or ol maniage 
gcneiallv.' 1 and sei vices tendered without request in procuring or 
lorvv aiding a maniage (at all events a clandestine or improper 
one) aie not ineieh no tonsideiaiion, but an illegal consideration, 
lor a subsequent piomise of rewaid. which piomise, even if under 
seal, is theiefoie void." The law is said to be comparatively 
nicxhi n on this head: but it lias already ceased to be of much 


practical iiiijKmancc/'’ 

We jnss on to the second class, agreements “in restraint of 

*) \ p rl Cockburn C. ( C. P. D at 303 [According 10 Che American Corpus J uris, 
" Contracts/’ \ol \'\, 4(10, meir moral uirpirude will not in itsell invalidate a contract; 
the authorities cited are in note 43. I can find no consideration of the point raised 
bv Pol lot in either VVillislon, Contracts, 01 the Restatement ot Contracts. -En.J 
1,2 [For American law, see VVillislon, Conti acts, § 174 1 -] 

» fee., (Mf\. Gihum (175b) 1 V« Sr. 303. See story, tq. Jur. §§ 260 tqq 
m Hemam v. Charltxivorth [iqo;,] 2 K. B. 123 ; 71 J. K. B. bao, C. A. [But money 
mid to the broker tor hw endravouis to pioeure such a marriage is recoverable. 
This irrein.il a 1 exception to the general rule, that money paid in pursuance of ail 
unlawful contract is irret ovcrable vs hen once the purpose is wholly or partially 
r Act -led, is explicable on historical grounds: Salmond & U infield, Contracts, 

WMbnwn V. Gihm ( 1805 ) 2 Sch. & L. 337; . . , . . . . 

»* i n the Roman law these contracts were good apart from special legislation . they 
limited ns to amount (though with an expression of general disapproval) 
by a constitution preserved only in a Greek epitome ; C. 5. 1. die sponsalibus, &c. 6. 
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mamagc" as thc\ aic called. An agreement b\ a bachcloi ur 
spimtei mu to mans at all is ileuilv \oid;” so. it seems would be .1 
bate agitxMiiem not to mam within a pattiiuUu time.” In i.nu<r 
\ IW is" <1 noteiidiu mu to mam am person othei than tin* 
tmenamcc was held void V promise* to main nolxxh hut \ B 
cannot Ik* tomttued as a promise to mam \. B ami is thus u 
mere resuatm of mainagc and even if it could, it was thought 
doubtful whethei an uutlatetal covenant to num A B. would 
Ik* sahd, V B, not Ixing Imuitd In am leuptotal promise.' loin 
Mansfield tfueu out the opinion mot without follow cis in out 
own t unci," that tun the otdmais connate In mutual piormsc* 
of man 1 age is noi Itee iioiu mischievous consequences 1 hi 
decision was aihimed in the bxchequer C.hamhei, where u wn 
obsrtscd that 

Both ladies and gentlemen irrquriitlv arc induced to proji.^ 

not to mans anv othei per^nm hut the objects of thru present passion 
and A tin lavs should not irs<uxi such rngagrriit nt* dies would her on u 
prison* i for bh ar th* a ill of moa airxoiahh i.uloi * dnuppomi'- * 
lover* ’ 

\ tuaium not to i * \ oka a will is not \oid as bring a unman 1 
rot tomtits though ilu pai i \ s subsequent mamagt would icvolu 
the will h\ o|>etation of law Vs a covenant not to trsolu 
tfu will in am otht i was it is good * bur the pun s mamagc gne* 
no gumtkd « I at non as loi a hit at h t foi mamage n vokes |Im wil* 
In o|Hiation of law whethri rh< tesiaim wishes it 01 not. n is * 
modi of test Nation wlm h takes place not b\ \ if tut of some at not 
of the lestatoi tint tied to the ltUN.inon of the will, hnt as < 
collate lal consequent! iinpivo) In law o! m at non jjKifonnu 
a!u> intuitu* j 

In fht absent t of am known t \piess tin ision it mas lie gathered 
(torn the analogs of dn <um s on i ondittons m irvtiaiiu of mating' 
rha? a umtiatr not to mans some luitutilai (Kison 01 am |kisoi> 
of some pauifulai class, would Ik* gtxxl unless the teal intentmi 
apfxaied to lx to inti.im inainagt altogetliei, and that a contract 
1 >\ a widow 01 widow u not louum at all would pmbabls lx: good 

* Ijhjtt \ /*wr» i I7t»#i Wilinoc j(f>4 v»|Krr ti w wud ihm it »* » contract ton * *■ 

itM^rsil duty, awl M erruh u» drywjfKilaUott ihr urrsitrst <»l all |jmIiu* a\ »i»u 1 
f * ft art in \ Rttt tfloO l»* lam, ij , m K R iiH a s^rr 
** 1 7*>#I 4 Burr iii* m hx (If* Milfti *C»4 

* Hut erf thm mt lor a rrfcrwil In A B tn ma»r> cm rrqursM wvihm a rrasonaWc iu» 
would curdy dwrlmrifr the prorowor cm gmrraf principles, (,p ( wK \ Hi bird 

Uk>S, to \f» 4 Jw> , B R R it 

* 4 Burr 2i jo < per Marlin R /MJ * Mnjfk dish, k B & 1 at 7KR , ju t I 
at 4*f . ns R R RHfl 

1 Wifro 

* (£<g . rmnnAnt iKit i*i» tnolir t)n' liru nil! hv umitmit a »r< oml «nw, *»r In ilminmtu 
the fim.| 

4 Hobumn V. Ommamiy *BBa/ ii (ft D *. Jt\ Ch liis^ ilk, . si I f tih f4 f ’ 

4 {Ar Mmslmd [i<m] C:h. oio, 8d6 ; 108 L. J, Cl>. 344.] 

7 See B* WkMm#'s sklUmmt ficjoa) 1 C^i* 96 ; 74 U j. at»7 V there ^ 
(imiwm between a will and a aettlement fear th» purptnr U* 
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a. disposition by will 

An agreement to use influence with a testator in favour of a 
particular {xtsoii oi object is void/ On the other hand, it is well 
established thai a man may validlx oind himself or his estate by 
contract to make any particular disposition (if in itself lawful) by 
his own will/ Such contracts were not recognized by Roman law , 10 
and even a gilt m/e ; vwos ol all the donor's after-acquired property 
would liave l>ccn bad as an evasion of the iule: but in the modem 
laxv ol German \ as with us. a contract of this sort (Erb\ ; ertrag) is 
good / 1 


/ VCrkllXIlMs I\ Ul SIRUM Ol 1RVD1 1 ' 

Ibis tLiss of cases picsents a singular example of die common 
Jaw, without aid from legislation and without am manifest discon- 
tinuirx, having praciicallx texeised its older doctrine in deference 
to the changed conditions of societv and the requirements of 
modem (onimerce. The original princ iple is that a man ought not 
to be allowed to restrain himself. b\ contract horn exercising am 
lawful c rah 01 business at his own discretion and in his own wax. 
It is still mu* that “all interference with individual libert) of 
action in nading. and all restraints oi trade of thetnselxcs, if there 
is nothing moie. ate c outrun to public policx, and therefore void.” 
Xo the mil is expressed bv Lord Macnaghten in what is now the 
govcTiring decision. " “ Hut.” he continues, “ there are exceptions: 
lesnaimsof trade and interference with individual liberty of action 
max be justified bx the special circumstances of a particular case.*' 
1 he exceptions were introduced with much hesitation, and were 
long supposed to be confined within inflexible limits. But the 
burner attempts at stiict definition ltaxe proved inapplicable. As 
the law is now laid down, ‘ ii is a sufficient justification, and 
indeed the onlx justification, ii the restriction is reasonable — 
leasouable. that is. in refeieme to the interests of the parties con- 
cerned and uasonablc in reference to the interests of the public, 
m> fiamed and so guaided as to afford adequate protection to the 
par tv in whose' favour it is imposed, while at the same time it is 
m no wax injurious to tire public.” 

Observe that the Court has to consider the inteiesrs of the parties 
4 not that ol ihe promisee alouO and of the public: regard must 


Dfbtnham Ox 0 74 ( l 1 ^ os ^ r * J ?h „ _ _ .. 

Ih Hal v, Uwmi'wn ^itlju ; Bcav . s. c. nom. Hammenley \. Baron De Hal 

v i i i (,]. X r. 4", , ti«i R. R. iB . Brockman's trusts 0869) L. R. 5 Gh. 182 ; 39 
L |. Ch. 1 jH. A < mvnani to rverrise a spenal power of testamentary appointment 
in u par liru la r wav is l>arl, for such a power is of a fiduciary nature : Re Bradshau 

i Ch 4'rb : 71 L. J. Ch. 230. , , 

Snpulatio h*K inodo concrpta : Si hcirdem oir non teren*. tantum dare spondes . 
inutilu ret, quia contra boiuto mores esi haec snpulatio : D. 45. 1. dr v. o. 01. 
Saviyny, SyM. 4, • un< l no " * >v Brinun Gtvil Cxxle, s. 2274 sqq ,, subject to 

(!^ l R. m Y n H^dfr« ,n H«l raim oflrade and I). K. Dix. Competitive Trading 

(iqsS) ; and, lot Ameriran law, Willuton Contracts, ^ 1633- 1664a. and Route- 
mein ol Contract*. §§ S13— ;,iq-l . „ . % 

J\or<UnJeif >. .\iaam-\ordrnJfit, lift*. (0 [iBuri 33 . u 3 .v 
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be bad to ihe iiitucsl at the tovaumm, and not soleU to th< 
interest of the covenanter, ** In the ease ol an extensive icmiu 
lion il is manual wheihet uu covtmtiuoi. and thnefoie alv> the 
public would lose the benefit ot his sjxsual skill and expenenct 
for an umeasonablc unit, \n cmplovec leaving the sen sue of 
hriu is not to lx treated like the \ciulo* ol a goodwill wln> intis 
not detogate fiom hts giant 4 Indeed, it is now laid down ns 
lolloping fiom the latest decisions in (he House of Lends that ar 
employe! cannot in genexal tcasonahlv tiepiuc an emplovce to 
undeitake to abstain hom com|*tmg with him aftei the < mplov 
mem isovei Ml tin woild mas comjHU and win not he : This 
distinction is admitted to In noul Nothing is slid against tlu 
valxditv of a covenant to keep uadi seuets 01 not to solicit tin 
emplovcr s tusionu rs 4 

No uimcisal ust can In nsigncd for aucitaimug whr is 
teasoiuhlc not « on the tulc fount ilv accepted that tlu ust tain 
contracted lm must Ik limited in sjuu.ot m some seme not n 
genet a I rest! nut ot uadc I ht puusc object ilu cnnuie 
and the natun and extent of tin Ymsuie ss mu ti m to In piotu'u 1 
must fn consult it d in « \ c w t »sc l he kinds ot c ontt u is involving 
restraint ol tilde which usual!' incut in iiukIuii |>i tuiu tic tgm 
menu In the stllu ot a business not to coiii|ku with the hiivct 
b\ a jut me 1 <»i u tti mg pamii 1 not to conijw u with tin him md 
bs a srrv im m agent not 'o<om]xtc with Ins masu r 01 unplovc 
dtei the mrnmitiori of the service of c mplov imm iwhuh Its* 
a» we h tve jmt s« c n is tin h asr f ivotucd 1 Olmousls die uu imih 
of reasonable i< stnc turns *0 pumet iht huvet continuing pan 1* * 

01 emplove 1 in du cav ol a business with nation d ot worldwide 
< ounce lions w iP fw laigtt thm in the c ise of 1 uu u 1 \ local n idv 
or practice \\ bar is i< isonable in 1 lx p it t n tilai e ase isatpitstiou 
of law fo. the (ohm Examples will Ik given pnsendv Mian 
while* some dung must Ik said ol tlu e at Iv hist 01 v and mn 1 nw di tt< 
forms of the doe time 

t ski v kt n s 

In the middle ige s Unit was a gc tutal feeling appaunth 
jxjpular and nor druse d fiom hanieel sources against all agree 
men is which tended to monojiolv o» keeping up puces this wa* 
natural enough wlien tlu pnu of tlu* pccevsancs of life was fo 
the most pan regulated In public authonrv Vt the end ol the 

J * Lord ( /*zrn»-Har<i) \1 K Mann \ $a*({bf j u**sl J Ch V 77 14 l ) Ch Vi 

14 H prr |ovccJ mC Al (iqtd a Q» 90 «4 I- l (^* V* Phillunorr L | dMwmiol 
4 Attwaod v iMmnnS frepo) j K H ^1 , ()(i L | ^ B ia,( \ Mann v WrWtir 
v> mttrprrtrvl by Yrnir^rr 1 . J , Scltin b J a^rrrmg (J Culxman \ lavl&r |i«U"i 
1 K B fop 74c , I J K B 7 <i 6, wbrrr tier qunMion mtunJly m dcqnm » 
mainly ol o»mi ruction Scow-ding to mnrtnrnTh ermurv economic doctrine d*< 
rffcrt of tht* iirv* clrtMiriiifr might to for a litwrrinn ot manager* jtaUrirt 
l? Notr that wronglnl ammmal licnrig a repudiation of thr whole rontriw t, «J 

nynlition of dm kind Cknernl BtU-pentwg Co v Aiiutwn (iqoq| A C 1 tfl ♦ 

L J. Ch 77 , Utmwts Bm v \Uwwn [1910] 1 Ch. 13b p 2 Ch 2^ P 1 * 1 

on quite the tume ground in C V 
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thirteenth century all the chandlers in a leet of Norwich were 
presented by the Court “ pro quadam convencione inter eos facta 
videlicet quod nullus coruiu vcnderer libram candeie minus quam 
alter.*' 14 

In the well-known Dyer's case in 2 H. V. 5, pi. 26, the action 
was debt on a bond conditioned that the defendant should not 
use his craft of a dyer in the same town with the plaintiff for half 
a year: a contract which would now be clearly good if made upon 
valuable consideration. The defence was that the condition had 
been performed. To this Hull J. said: “ To my mind \ou might 
ha\e demurred to him that the obligation is void, because the 
condition is against the common law; and per Dieu if the plaintiff 
were here he should go to prison till he had made fine to the 
King." 1 * This was not and could not be more than a dictum/ 0 
and the parties proceeded to issue on the question whether the con- 
dition had in fact been performed or not. Hull's opinion, however, 
was approved by all the Justices of the C. P. in a blacksmith's case 
in 29 Eli/., of which we have two reports/ 1 It does not appear in 
either tase what was the real occasion or consideration of the con- 
tract. For aught the reports show it may have been the ordinary 
transaction ol a sale of goodwill or the like/ 2 

It has been plausiblv suggested bv a learned American writer 
lhat the medieval doctrine is connected with the rules and customs 
forbidding a man to exercise an\ trade to which he had not been 
duly apprenticed and admitted: so that if he covenanted not to 
exercise his own trade, he practitall) covenanted to exercise 
none — in other words, not to earn his living at all/ Indeed, bv 
an Act of 1574 (5 Eliz. c. 4; artificers and apprentices), aM * which 
consolidated earlier Acts of the same kind, not only the common 
labourer, blit the artificer in any one of various trades, was com- 
pellable to sene in his trade if unmarried or under the age of 
30 veais, and not a forty-shilling freeholder or copyholder or 
“ worth of his own goods the clear value of ten pounds/' An agree- 
ment by a person within the statute not to exercise his ow r n trade 

1 * Lect Juris diction of the City of Norwich, 5 Seld. Soc. 1892, p. 52. If authority be 
desired to show that such an agreement, long since common in fact, is now lawful, 
see Ware and Dc FrevilU , Ltd. v. M§tor Trade Assocn. [1921] 3 K. B. 40 ; 90 L. J. 

K. B. 949, C. A [approved by the H. L. in Sorrell v. Smith [i 9 2 j] A. C. 700 ; 94 

L. J. Ch. 347 J. 

1 9 This Hill or Hull, Justice of C. P., is to be distinguished from Huls, who sat in K. B. 
till 3 H. V. His expletive has been wrongly supposed to be unique in the reports. 
In the earlier Year Books judicial asseverations of this kind are not uncommon. 
Hervey of Stanton (“ the hasty ”) swore by le sang que Dieu saigna . 
an Nowadays the Court may take an objection of this kind on its own motion. Such 
was not the medieval practice. 

ji Moore, 242, pi. 379, fuller in 2 Leo. 210. Moore’s report makes the odd mistake oi 
putting South Mimras in Surrey. 

a* The explanations offered by Ix>rd Macclesfield in Mitchel v. Reynolds (17 11 ) 1 P- 
Will. 181 and Sir W. Follett arg. in Hitchcock v. Coker (1837), 6 A. & E. at 447 ; 45 
R. R. at 529, are merely conjectural attempts to find in the Year Book a modern 
point of view which is not there. 88 Parsons on Contracts, 2. 255. 

tn [Repealed by the Conspiracy and Protection of Property Act, 1875 '38 & 39 Viet, 
c. 86) s.17]. 
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might therefore be deemed, at any rate if unlimited, to amount 
to an agreement to omit a legal duty. At the same time absoluu 
freedom of trade is positively asserted as the normal state of things 
assumed and upheld by the common law. It was resolved in thr 
Ipswich Tailors* case** that at the common law no nun could bt 
prohibited from working in any lawful trade: and it was said that 

u The statute of 5 Elk. c. 4, which prohibits every person from using 
or exercising any craft mystery or occupation, unless he has bx;n an 
apprentice by the space of seven years, was not enacted only to thr 
intent that workmen should be skilful, but also that youth should not hr 
nourished in idleness, hut brought up and educated in lawful science, 
and trades ; and thereby it appears, treat without an act of parhamem 
none can be prohibited from working in any lawful trade/* 

And certain ordinances, bv which the tailors of Ipswich forbad* 
any one to exercise* the trade of a tailor there until lie had pre- 
sented himself to the master and wardens and satisfied them of hi> 
qualification, were held toid. inasmuch as 

*’ Ordinances for the good order and government of men of trades and 
mysteries are good, hut not to restrain any one in his lawful mystery * 
This principle is still in force as regards agreements and com 
lunations among members of trades not made for du* protectin') 
of purchasers for value, but by wav of systematic denial of cant 
contracting party's ordinary discretion in managing his affairs 
An agree ment between several master vtuiiulacturers in regu- 
late their wages and hours of work, the suspending of work 
partially or altogether , and the discipline and man age mem of their 
establishments, bv the decision of a majority of their number, i* 
m general restraint of trade as depriving each one of them of du 
control of his own business, and is therefore not enforceable.** If 
makes no difference that the object of the combination is alleged 
to lx: mutual defence against a similar combination of workmen. 
The case decides on the whole that neither an agreement for a 
strike nor an agreement for a lock-out is enforceable by law. The 
Court of Exchequer Chamber thus expressed the general principle 
in the course of their judgment; 

“ Prima facie it is the privilege of a trader in a free country, in all 
matters not contrary to law. to regulate his own mode of carrying it I his 
trade] on according to his own discretion and choice. If the law has in 
any matter regulated or restrained his mode of doing this, the law 

1 * (1615} 1 1 Co. Rep. ys ** 34 E The “ mystery ’* here spoken of has nothing f ^ 
with mys Urban » though trades in the! had their secrets. like the French »* 

gars hack to lac tmmtmm and signifies business or occupation. It must not he 
jMmjfncd that a mcdievil Court would have actrj>td the opinion that being » tt ‘ 
of a given trade, say at York, carries with it as matter of right the like freedom a* 
Ipswich, 

*- i So igitt) in the Cast 0/ Mompoim (1609) 11 Co. Rep. 87 b. 

** HUm v. fickmltp ( 1855*56) nE. & B. 47 ; in Each, Gh. ib. 66 ; aus LJ. ft* 8 - 353 j 
95 4 . 199 ; 106 R. R. 507. Use 4km Utere f 10 Cur as they suggest that use •grown*? 1 
would be a criminal oSokc at common law, are ovcrruktfby Mogul <*■ 

v, M'Gngor & C*. [1890] A. C, 05 ; 61 L. J. ft. B. 095* M No con tract ^ was, ever 
an offence at common law merely because h was in restraint 0 f trade : Lora 
Phrlwr {1913] A. C. 797 * 
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must be obeyed. But no power short of the general law ought to 
restrain his free* discretion.” 3 * 

On like grounds a restrictive agreemenr between the members 
of a trade society as to the employment by any one member of 
travellers and other persons who had left the service of any other 
has been disallowed. 3 " The like principles arc applicable to a 
co-operative society of producers.* 9 

It is not an unlawful restraint of trade for several persons carry- 
ing on the same business in the same place to agree to div ide the 
business among themselves in such a way as to prevent competi- 
tion, and provisions reasonably necessary for this purpose are not 
invalid because they may operate in partial restraint of the parties' 
freedom to exercise their trade. 20 But a provision that if other 
persons, strangers to the contract, do not employ in particular cases 
that one of the contracting parties to whom as between themselves 
the business is assigned by the agreement, then none of the others 
will accept the employment, is bad.' 1 

The reasons for the rule arc set forth at large in the leading 
case of Mttt hrl v. Reynolds and at a more recent date (1837) were 
put more concisely by the Supreme Court of Massachusetts, who 
held a bond void which was conditioned that the obligor should 
never carry on 01 be concerned in iron founding: — 


u 1. Such contracts injure the parties making them, because they 
diminish their means of procuring livelihoods and a competency for 
their families. They tempt improvident persons for the sake of gain to 
deprive themselves of the power to make future acquisitions. And they 
expose such persons to impositions and oppression. 

2. They tend to deprive the public of the services of men in the 
employments and capacities in which they may be most useful to the 
community as well as themselves. 

3. They discourage industry and enterprise and diminish the products 
of ingenuity and skill. 

4. They prevent competition and enhance prices. 

r ). They expose the public to all the evils of monopoly.” 33 


27 6 E, & B. at 74-»i ; 106 R. R. 522, 523. Strikes are not unlawful in themselves, : see 
per Fletchcr-Moulton L.J. in Gocruy Bristol Trade and Provident Society [1909] 
1 K. B. 901, 922 ; 78 L. J. K. B. 616 ; and cp. as to trade union rules Osborne's case 
[1911] 1 Ch. 540 ; 80 L.J. Ch. 315, C. A. A member of a society whose objects are 
in restraint oftrade cannot sue for money due to him under the rules : Russell v. 
Amalgamated Sor. 0/ Carpenters and Joiners [1910] 1 K. B. 506 ; 79 L.J. K. B. 507, C. A. 

a* Mineral Water Bottle , &c . Society v. Booth (1887) 36 Ch. Div. 465. The terms were : 
“ No member of the society shall employ any traveller, carman, or outdoor employ!, 
who has left the service of another member, without the consent in writing of his 
late employer, until after the expiration of two years from his leaving such service.” 
McEllistrim v. Ballymacelligott Co-op. Soc . [1919] A. C. 548 ; 88 L. J. P. C. 59. 

#0 Similarly, an agreement between buyers at an auction to bid on their joint account 
and not in competition is not generally unlawful : Rawlings v. General Trading Co. 

> > [jltou v. ^Locke (lira) ?T. C./4 App. Ca.’ 674, 688 ; L. J. P. C. 68 ; Jma v. MrA 


■ U.J 4 Ap| 
; 44 L J. * 


(1875) L. R. 19 Eq. 426 ; 44 L.J. Ch. 386. a case not free from difficulties on other 
mounds, and apparently not fully argued or considered on this point. 

XS (1711) I P. Wins. 181 > and in 1 Sm. L. G., an elaborate judgment reviewing the older 

„ (1837) 19 Pick. 51, 54.. Agreements which aim at creating a monopoly, 

or raising the price of other goods or labour, have been constantly held void in the 
jj $ prank J. Goodnow, Trade Combinations at common law, PoL Sa. 


Quart. adi f 212. 
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POLIO 0* PARTI M IXtEPUONS 

l he qualified admission of iestrami.% has been umunonh 
spoken of as an exception to the general poltcs of the Ian Bui 
it seems better 10 regatd it rather as another branch of it Public 
polio requires on the one hand that a man dull not by contract 
depnte himself 01 the lommon weal of his lahoin, skill. 01 talent, 
and on the othci hand, that hi shall Ik .'ble to pietlude h mstlf 
from competing with paint ulai |xrsom v> fai as m<ess.n\ u 
obtain the best puce foi his business 01 k mm ledge, when \u 
chooser to sell u Resti tenon which is leasonablt* foi the pmtu 
tion of the panics in such a case is allowed In the sen same poh< 
that foibids n strict ions gene rails, and foi the like reasons 1 hu 
it must lx mm inhered, subject to the paiammim mtrirst o! d< 
public 

ot si n n mions 

In the calls juiiof the seventeenth minus the inajoius *»i r 1 r* 
judges concluded that the jxilus of the lass s%as not opposed u 
the selki of a business nuking iht sale iffctuul In itndntikinw 
not io compete ssith the husei lot that purjxise (oi i mm 
certain and in a place certain a man mas Ik* well bound tm 
test rained fiom using of his trade.' 1 piosided that it is upon 
a valuable cnnsideiation 4 Restrictions extending to New gau 
Market in I /melon and to the whole of countrs towns such 
Basingstoke and Niwjior* (Isle of V\ ight) sscu allowed but it wr* 
said that such a promise cannot In good if tlu u stianu Ik gi n< r 
throughout PngUnd Ihesc anthontus wcic conhnmd i 
17 ii hs MiUhel \ Rr\nol<t\ r " the ruiliesi case usuallv u ft nit 
to, and it was settled that if a panic ular resmense mmran or 
the circumstances hi night before the Couit apjKMts to he 1 
just and honest conuact a will Ik* upheld \t tlut tinu Inm 
ever, and long aficrwaicK it svas taken foi granted that such 1 
contract could in no case* lx* reasonable unless limited, at am t iu 
m space. 4 Wheic the restraint is general not to txemv a irad 
throughout the kingdom. * it was thought that it must be bad 
matter of law What docs 11 sigmfs to a tradesman in l *»Md< 
what anoihet doc*s at Newcastle > u * 

Vt this das we luse no ddhcults in seeing that it nws sigml' 
sets much 10 a merchant in l/indon what another is doing n<> 
onl> at Newcastle, but at Singapore 01 San Haiuixo. froi iunau h 
no positive and direct decision stood in the was of the law* lx mu 
amhoritattsclv declared by the House* of I/nd* in a form suiud 
to the conditions of modern trade and communications 


** Jinx* V -C* Imtim Cktk C# * lm*mk (1869 I UR 9 bq 14 s, *1 *S1 
»* BuS*n s Puny (1614) a Bub* tj6, Coke f « opmimt adopted by thr Court 
w To tame effect, Bruua v Jutlyfe, Caro. lac * t <& , Brum \ Mmm, Palm »7* 
*’ Pmgmti v. Gum, Ahem, 67. 

™ 1 mu* U C. isth ed 469 

it . 1 n .» m eu Jkt 
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MODERN DEVELOPMENT 

Before the middle of the nineteenth century it was settled that, 
although a valuable and not merely colourable consideration there 
must be, even if the contract is under seal, the Court will not 
attempt to estimate the adequacy of the consideration in this more 
than in any other class of cases / 0 
Gradually the question whether the restriction imposed was on 
the whole commensurate, in point of law, with the benefit con- 
ferred, became the only question seriously discussed. And now the 
dicta which apparently bound contracts of this kind within hard 
and last rules must be taken not as general propositions of law, 
bur as applications of the general principle of reasonableness to 
conditions of fact which at the time might well seem to be per- 
manent, but which have passed away. 

In the leading case before the House of Lords, an inventor and 
manufacturer ol guns and ammunition, doing business with mili- 
tary authorities in various parts of the world, sold his business to 
a tompanv, and covenanted not to compete with the company in 
that part of the business for twenty -five \ears: this was held not too 
wide in the circumstances, though a distinct covenant not to 
engage in am business competing with that for the time being 
carried on by the company was disallowed / 1 

Meanwhile various relaxations of the supposed fixed rule as to 
limits had been sanctioned. These are now nothing else than 
special illustrations of the broader principle: but as such they 
are still useful and instructive. A limit of time is not necessary 
to make an agreement in restraint ol trade valid, and it is not 
of itself sufficient / 3 but the extent ol a time-restriction is a 
material element in deciding whether the agreement as a whole 
is reasonable/" It has never been doubted that a partner may bind 
himself absolutely nor to compete with the firm during the partner- 

40 HiUhroi /. \ Coker ^1837) b A. & E. 438 : 45 R. R. 522 (Ex. Ch.) ; Gravely v. Barnard 

(1874) h R- 5*8 ; 43 L. J. Ch. 639. Formerly it was thought (it would seem 

from some expressions in the earlier cases) that where the contract was by deed the 
con&iUci ation must appear on the face of the derd. 

41 Mordent eh v. Maxim-Mordenfrlt , &e. Co. [1894] A. C. 535 ; 63 L. J. Ch. 908 ; affirming 
1 c. nom. Maxim-Nordmfelt s <2? c. Co. v. Nordtnfelt [1893] t Ch. 630; 6s L. J. Ch. 
273. In the C. A. Bowen L.J. endeavoured, in an elaborate judgment, to show 
that the common law rule in its old form was still in force, though the exceptions 
were extruded. I11 the II. L. Lord Hcrschdl, thinking this historically correct, 
concluded on the whole that the old rule had become “ inapplicable to the altered 
conditions which now prevail,” [1894] A. C. at 548. Lord Macnaghten thought 
Lord Bowen's distinctions too refined, justified the decisions in equity which Lord 
Bowen had criticized for disregarding the common law rule, and denied that there 
had ever really been a hard and fast rule of law. Down to a recent time there was 
a strong presumption m fact against a restriction without limit of space being 
reasonably required for the protection of the promisee, but there was no decision 
or principle to make that presumption applicable to the different state of facta 
produced by the nature of modern trade ana traffic. Lord Watson, Lord Ashbourne, 
and Lord Morris, without precisely concurring in this, appear to have agreed in 
substance with Lord Macnaghten. 

1- Hitchcock v. Coker (1837) 6 A. & E. 

Oewe r [19ml 2 A. C. 158 ; 90 L. J. 
moderate). 41 Easier v. Russ 


438 ; 45 R. R-. 522, Ex. Ch., followed Fmh v. 
Ch. 436 (where the restriction in space was very 
[1914] 1 Ch. 468 ; 83 L. J. Ch. 329, C. A. 
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ship: mj may a servant m a trade bind himself absolutely not to 
compete with the master during his time of service. 4 * But com 
petition after the service is determined will not, it now uppers, 
be restrained unless for special leasom. * An employer mav not, 
after his servant has left his employ mint, pi event that servant horn 
using his own skill and knowledge in his uade 01 piotession, eun 
if acquired when in the employer s service. Hm skill and know 
ledge a&c onlv placed ai the emplovt t \ disposal dining (he employ- 
ment. * . . Aamdinglv covenants against coiiqHtition by a lormu 
seivurn aie as such not upheld they aie admissible onlv so fji 
as “ reasonablv tuxevurv lot the pimetlion oi the piopi uun 
rights of the covenantee/ that is, lights in ilic nature of tiadc 
secrets ot trade connexion, and the Couit trguids them with less 
favour than agreements between juttics oil ecpial turns ioi the 
purpose oi avoiding undue competition.*' A conuau not ^ 
divulge a tiade sextet need not lx* qualified, and a man who i mm 
into such a contrail mas to the same extern Intul himself noi to 
cam cm a manufacture which would involve disclosuie of rhi pm 
ccss intended to be* kept secret. Indeed n lias been said liui 
’ sales of secret processes ate not within the pnnuple oi tin mis 
chief of restraints of trade at all. ** [Where an emplovet tnaku 
an invention or discovery in the course of his emplovment. riming 
working haurs and with the itutenals ol Im employ ns. there i% 
an implied term in the conduct of service that such invention or 
discovery become* tfie propertv of his employers/* J An undeiiukmu 
by a tradesman purchasing goods Irom the tuanufaciums noi 
to sell them below specified puces, and not to sell to am mail 
iradei without taking a similai ugtceincni fnim him, is not it* 
general restraint of trade; for the manul.u uner*. not fxing ImjuinJ 
to nuke or sell then goods at all. oi to sell to tins oi that jx*ivhi 
are entitled to sell cm their own trims/* 

Whether the tcstiittion contiacted foi in any |iamcixlai cn>» 
be reasonable is a question not of fact but of law/* and evidence 
of prisons in the trade as to what thev dunk reasonable is no r 
admissible/* A covenant not to cany on "any business whatsn 
ever,” within however narrow limits of tunc and space, is mam 
fcstly unreasonable. Nor will the* Oiurt construe it as if limits cf 


rwn v. \ » »» * 1 3 * 

Vrnngcr L.J. Attwood v. Ijamont [1920) 3 Ch, 571 , 90 L J. Ch 121 
rr Scrotum L.J. En^luh Hop Gnmm \ Dennz }i<*a 8 | 3 K. B. 174, i&* 


I- J. K. B. 

Uatim doth Co. v. 


Jufrstml (1869) L. R, 9 ftq. VC 5. HI 153, (Vr C I. VV. Fjus%HI 
Er. Justice; FarwcU/, in 44 L. Q R. ^1928) 6C>-~ 71, Crivcnasiw n 


KX. (aftrrwards Mr. Justice FarwttU/, in 44 L. Q R. ^1928) 6<>-~ 71, 'Crivcnasiw n 
Restraint of Tmif.'*) 

Bowen L.J. Moxim+NorfnrfHt Co. v, SmdenftU (1893) 1 Ch. 630, 860 ; but f«r whedv 1 
this distinct ion be now Decenary. 

ITnpkx Safety GUut Co. v. Storm (1938] Ch. an ; 107 L J. Ch. qt.) 
hfww, Som Cs. v. Larrmglo* if Son (1901 ) 9 Ch. 375. 

A bold but hopcteB attempt was made to dispute this in Dowdtn and Pook v V** 


« ICR 45 in K. R*8, C A. 
Mjpass v. Damm (1899) 2 Ch. 13 ; 68 L. J. Ch. 


419. € 2 . A. 
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to the particular business which is really in question * 53 But a 
covenant not to “ deal or transact business " with customers of the 
covenantees or of their successors may be confined by the context 
to business of the same kind as that carried on by them at the date 
of the agreement .' 1 A covenant to retire, without expressed limit 
in space or time, from a partnership, and “ so far as the law allows, 
from the trade or business thereof in all its branches/' is bad for 
unreasonableness if the words “so far as the law allows" are sur- 
plusage, and bad (or uncertainty if they arc not; the parties cannot 
throw on the Court the task of settling their agreement for them. 0 " 
V restrictive < lause is not reasonable if it has the effect of making 
the covenantee the sole judge whether a new business undertaken 
by the covenantor competes with his own or not . 56 A restrictive 
covenant which contains or may be read as containing distinct 
undertakings bounded bv different limits of space or time, or 
different in subject-matter, may be good as to part and bad as to 
part .’ 7 But this does not mean that a single covenant may be arti- 
ficially split up in order to pick out some part of it that can be up- 
held. Severance is permissible only in the case of a covenant which is 
in effect a combination of several distinct covenants . 58 Notwith- 
standing what mav have been said in earlier cases, the burden of 
prooi is on the covenantee, asserting an exception from the general 
rule, to make it good by showing that the restraint is reasonable. 
As regards an employee's covenant, the measure of reasonableness is 
the protection of t lit* vei v trade in which he lias contracted to serve 
and in fact senes.'" Where a scheme of benefits by way of pension 
for the employees of a laige undertaking, piovided for by contribu- 
tions from both employer and employed, contained a clause deter- 
mining the pension of any beneficiary who should engage in any 
competing business, the Court held that this clause, whether 
enforceable 01 not. made no difference to the validity of the other 
dis[K>sitions. fcl 

Where a covenant is bad foi icstraint of trade it is void, not 


4 ■> 

it 

47 

it 

St 

• 0 

* 1 


Baker v. Medgecock (iB88) 39 Ch. D. 520 ; 37 L. J. Gh. 8B9 ; Peris v. Saalfeld [1892] 
2 Ch. 149 ; 61 L. J. Ch. 409, C. A. 

Mills \. Dunham [.1891] 1 Ch. 576 ; 60 L. J. Ch. 362, C. A. An unqualified covenant 
not to solicit such customer* will not be construed, without more, as limited to 
those who were customers during the covenantor’s employment, and is too wide : 


Konski v. Peat [1915] 1 Ch. 530 ; 84 L. J. Ch. 313. 

Dairies \. Davies (1887) 36 C.n. Div. 359 ; 56 L. J. Ch. 962. 

Peris v. Saalfeld [1892J 2 Gh. 149 ; 61 L. J. Ch. 409, C. A. 

Sec Baines v. Geary (1887) 35 Ch. D. 154, and authorities there collecicd : Maxim- 
Nwdenfelt Co. v. Mordenfeit [1893] 1 Ch. 630 ; 62 L. J. Ch. 273, C. A. (no further 
appeal on this point), f Goldsoll v. Goodman [19*5] 1 Ch» 292 ; 84 L. J. Ch. 228.] 
Younger L.J. (Atkin L.J. agreeing) Attwood v . Lamont [1020] g Ch. 571 ; 90 L. J. Ch. 
I2V. [In Amon, Contract (19th cd. 1945 ). 235—236, it is pointed out that the 
authorities exhibit two possible view’s as to the test for severability.] 

[1920] 3 Ch. 587. And sec per Lord Hanworth, Palmolive Co. v. Freedman [1928] Ch. 
264, 271 ; 97 L. J. Ch. 40. 

It cannot be extended to cover the protection of other associated employers whom 
he has uot in fact served, though under the special contract of service he may be 



totoMe at the covenuMr’s option. II he chooao to pofontt It 
he does not thereby entitle himtaf mate on the a m ntcrp r «ni« e. » 

The tabular statement ol cases subjoined to the report of Avery 
v. Langford (1854)** shows what amounts ol restriction were held 
reasonable or not for the circumstances of different kinds of 
business down to that date. It may be convenient to add later 
decisions in the same form. The reader must be warned that the 
tables do not indude all reported decisions.** 
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18b! 

Hmrn* v 

ffar* 


Ed*. ‘ <M» 
,33 am 


mm, U Beav 328 , 
32L.J. Ch 2*7 * 
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33 Bern. 227 
I*J CL. 443 
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L. R. 4 Gb. h&4 , 38 
L J Cl*. 663 

I8b8. LudkrCMtU 
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343, J9L, J C A 8b 
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‘ \s» part of she same 
rmnd," u , tin 
dwnct fan winds 
defendant was em- 
ployed a» 
lor plsfanidk 

20) mi to fn 

uuuffham 
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Street* 
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supplying beer 
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patent leather doth 


Ant pubtu housr eteeted 
on die land 


Usta v Aw- ( Stifirrm 
>, L K. 18 


1874 


318 , 43 I. 1 

659 


< h 


So long as phiuld or 

ho atoms 

<rarr) unbuwn 


fvutop* lul to he 
const rued a» ** Gnat 
Bnistn, or Unto 
Kingdom. itolr . see 
L- M 9 fcq si 3*7 *' 

rush of Newtek ami 


cephnf the town of 
l^wes. 

I utopr * ’ 


1873 ftiatnf «W ^Igreawtii by vendor of 
JSvmtriemi Neguiar- 1 potent to assign to pur- 
■Ng Co e Istoo* chaser all dW-acqtnred 
I- R. 19 Lo. «C , t potent ri tots of like 
44 L, J. ChTTuft. nature. 

* * W>rff v. KregUngtr [1033] I K, B. 793 ; 102 L. J. K. B, 335, per Stoner L.J. adjm. 

* 1 Kay, 667 ; 23 LX Ch. 837 ; 101 R. R. 800 . 

1 * [Investigation of the repom proved th» to be true with respect to the author's lant 
edition. At the inclusion of all die cases omitted would have considerably enlarged 
this part of the book without adding anything to Its exposition of principles, 1 have left 
the text as it stood- An adequate coUccttan of references to the decided cases wBl be 
Ibsind in 43 Engbto and Empm Digest, “ Trade and Trade Unions,*’ Part V. (Restraint 
of Trade by Agreement, 19—77) i the Supplement (1941) embodies later eases.] 
“ Whether an agreement not to rtsiae at a given place as writs* not to carry on I 4 
be good, qum _ . _ " See pp. 3*6-327* „ t 

' where a 


Qp. Dimond Match Co. v. R<xt*r (1887) 106 N. Y. 473 ; 60 Am. „ 
r cstricthm covering the whole territory of the United States except 
Nevada was held not too wide- * The boundaries of the States ft-#., the 1 
ja risdhRiosa of New York or other Individual States] are not mow of trade and 
commer c e, and buriness is restrained within no such lank." 



acre* mm* 


m 


Mxmacnm held reasonable 


*gi 

Oar. 


Due dT 


|dk 

Of nygfaMMk 


fUstrictkn in Time. 


lfl«L Mv v. <r.*U 0 . | Solicitor (covatanl In dcAV I UnlMled 
Ch.Mo, ' 



tiff. Alin v. Vd»* Oudilirr Mid tailor. 

«*, 4 Lx. U Hi ; ♦» 

wLft-a."” 


I Unlimited ( lakm fry th* Five nib Grom Dwuo* 
Court « for joint | port, 
i Uvn of plain tm and 
defendant f. ‘ 


itt 4 AmuMm \ Trarrlhng in cium(iape Two yean after leaving Unlimited. 
Rmrntim, 14 Ch. 1 ) trade ; setting up or plaintiff's nervier m« 

351 ; 40 I., J. (Tl* raierinff into partnership w travelling ; ten 


J 3 #* 


hi umr trade 


n to 


tdoi. Ahttr v. Jh/ttk** 'I raveUing in food, anti- Unlimited 
|lltar^ ^.^;6o vT«if Iwwva 


Uulmuurd. 

(-S England and Wale*., 


l»*>0 


liodler 1 * J 
* CL 365). 
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» Ch. 300 ; 6* I. j. 
CL 301, C. A. 

JZmm fiHoo] j C h 
J.t h. 419 
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<orapstt>'i service. 

644 ■ <' < 

<Jf Han and .Straw men haoic 1 Owe jrar : carry mg cai, United Kingdom. 

serving, or being - “ * 

agent in beninew. 


France. Belgium, 
Holla m 1 , Canada. 


Hardware manufacturer 


Unlimited working or Kadim of t) miles. 
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of bustr 


in same kind 


11)14, ttwkimii \ CWif- Imitation pearl* ud other Two \ean 
ma[lOl)l 1 ( 3 b. tipa, jeweUetx \«ale of bun- 
fig L J Ch.wB, <\A i*e« 


igio. Pitch v, Xhuvt Snhcilor'* managing cJerk Unlimited, 
(igatj a A. 19A 1 

ioX i a 49b. 


United 
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t 
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** S*d. fg. whether the restriction wag not rttcwhxr, per Urd Birkenhead in Fikh v* 
them [1921] a A. C. •« 167 ; wLJ. Cb. 436. . 

»* AUmtt v. Wfuatomsfi. (1871) L.R. 13 Eq. 59 ; 42 L.J- Ch. 12, • contrary demon on 
ciooetv simitar ben, wan dnreKaided ; it teems agsunt the current of nutno ei ty 
even before the JVtaMUf cote. .... , „ 

»« The covenant wm *ho hdd food only a* to deahoB ut tmuaiion jewellery. 
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PRINCIPLES OF CONTRACT 


A covenant by the outgoing manager of a business not to deal 
with former customers is not rendered too wide merely by possible 
difficulty in identifying them.” 

RESTRICTION HELD UNREASONABLE 


Name and Date of 
Case. 

Trade 
or Business. 

1 

Extern of 

Restriction in Time. 

Extent of 

Restriction in Space. 

iW*j8, Ehrm&n v. 

Bartholomew [1896] 

, 1 Ch. 671 ; 67 L. J. 
Ch. 319. 

Traveller for wine merchant. 

1 

1 

| Terms as to time and 
place not in question: 
the undertaking was 
not to “ engage or 
employ himself in 
any other business ” 
during the continu- 
ance of the agree- 
ment, which was not 
necessarily confined 
to the continuance 

1 of the service. 



(Note the distinction between an agreement of this type and an agreement not to lie interested in a 
competing business. The latter kind may be enforceable by injunction : Rely-a-Bdl Burglar and 
Fire Alarm Co. v. Eisler [1926] Ch. 609 ; 95 L. J. Ch. 345). 


1003. Dowden lit Pook 
v. Pook [1Q04I 1 K.B. 
45 ; 73 L- J. K. B. 
38, C. A. 

Cider Merchant in S. Devon. 

Five vears. 

Unlimited. 

1907. H. Leelham lit 
Soar v. Johnstorw- 
White ; see p. 327. 

Millers in N. or England. 

Five years. 

United Kingdom." 1 

ifynfl. Sir IV. C. Txiig 
Iff Co. v. Andrews 

[1909] 1 Ch. 763 ; 78 
L. J. Ch. 80. 

Newspaprr repoiter. 

No limit. 

Radius of twenty miles 
from Sheffield. 

1913. Mason v. Provi- 
dent Clothing Iff 
Supply Co. [1913I 
A. C. 724 ; 82 L. J. 
K. B. 1.33. 

Canvasser in the company’s 
Islington branch district. 

Three years after ter- 
mination of employ- 
ment. 

miles from London. 

1013. Neoanas v. 

Walker [1914] 1 Ch. 
413 ; 83 L. J. Ch. 

380. 

Manager of meat importing 
business, Liverpool 
(mainly N. England and 
Midlands). 

One year after deter- J 
initiation of Agree- 
ment. 

United Kingdom. 

1913. Eastes v. Russ 
{1914.1 i Ch. 468; 83 
L. J. Ch. 329, C. A. 

Assistant microscopist iu 
pathological laboratory. 

Unlimited (construed 
as for covenantor’s 
life). 

fen miles from em- 
ployer’s laboratorv. 

1913. Morris v. Saxelby 
[1916] 1 A. C. 680 ; 
85 L. J- Ch. 210. 

Pulley blocks and lifting 
machinery, draughtsman 
and branch manager. 

Seven years from cessa- 
tion of employment. 

United Kingdom. 

1917. Evans Iff Co. v. 
Heathcote, [191 7I 2 
K. B. 336 ; 86 L, J. 
K. B. 1324 ; [1918] 1 
K. B. 418; 87L. J. 
K. B. 593, in C. A. 
reversing the judg- 
ment below on a 
different point. 

Both parties members of an 
association of manufac- 
turers of “ cased tubes ” 
under agreement for regu- 
lation of prices and 
output aud sale only 
to certain approved firms. 

Unlimited, in the sense 
that there was no 
provision for volun- 
tary withdrawal 
from the association. 

No question of vpucc 
limit. 

1919* McEllistrim v. 

B ally mace lli gott 
Co-op. Soc. [1919I 
A. C. 548 ; 88 L. J. 
P. C. 59. 

Making dairy products from 
milk supplied by members 
of the society from their 
farms: the society taking 
the milk at price fixed by 
committee, members not 
to sell to outside custo- 
1 mere without committee's 
! consent. 

As in last case above ; 
considered to be 

practically for each 
member’s life. 

Produce of specified 
townships in county 
Kerry. 


78 Gifford Motor Co. v. Home [1933] Ch. 935 ; 102 L. J. Ch. 212, G- A., a case more 
remarkable for the vigour with which it was contested than for any light it throws 
on matter of principle. 

78 The question in dispute was whether the special contract extended to the protection 
of other associated concerns whose business did practically cover the United Kingdom. 
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RESTRICTION HELD UNREASONABLE 


Name and Dale of 
Case. 

j Trade 

or Business. 

Extent of 

Restriction in Time. 

Extent of 

Restriction in Space. 

1919. Hfepworth MaiCfg. 
Co. v. Hyott [1920J 

1 Ch. 1 ; 89 L J. Ch. 
6g, C. A. 

! Act for kinema film pro- 
ducers under pseudonym. 

1 Agreement not to use the 
same pseudonym for any 

1 purpose after determina- 
1 tiou of agreement, and (in 
effect) not to allow it to 
be advertised by any 
future employer. 

Apparendy life of pro- 
misor. 

No limit expensed. 

■ 9£0, Utwool \. 

Lantonl [igao] 3 K. B. 
371 ; 90 L. J. K. B. 

Draper, tailor and general 
outfitter : manager of 

tailoring department. 

Unlimited. j 

Ten miles from Kidder - 
minster. 

ia», C. A. 

Held, that the covenant 
tailoring business, and that 
would be bad. 

could not be severed so 
even if it could be so 

as to confine it to die 
confined, the covenant 

1933* Wyatt \. Kreg - 
anger [1933] 1 K. B. 
791 ; 102 L. J. K. B. 
325. C. A. 1 * 

Wool trade. Condition 

annexed to grant of pen- 
sion to retiring employee : 

“ You arc at liberty to 
undertake any otlirr em- 
ployment or enter any 
business r\<rpt in the 
wool trade.” 

No limit of time or space expressed. 


{StmbL. ilirrt was on t he facts no oiler ul a binding j^mment, but if theic was an agreement it was 
void.) 

' 934 - r ancoiuvr Malt I Birwing of mult liquor and I 15 \rars. | No limit. 

ftP Alii Brewing Co. 
v. Vancouver Brew- \ 
erics [1934] A. C. 181 
(J. C. from British | 

Columbia). 

{Semblc, the nominal assignment was merely a cloak for an uiulci taking not to compete : see [1934 1 V L. 
at 190). 


Birwing of malt liquor and 
saki (only saki in tact 
made). Assignment of 
business except as to 
saki. 


It is now settled, after some little uncertainty, that distances 
specified in contracts of this kind arc to be measured as the crow 
flies, i.e.j in a straight line on the map, neglecting curvature and 
inequalities of surface. This is only a rule of construction, and the 
parties may prescribe another measurement if they think lit, such 
as the nearest mode of access . 75 

A certain number of decisions arc only on the construction 
of words describing the business Lo be restricted . 76 

It will be seen that the denial of hard and fast rules in the 
Nordenfelt case has not led to judicial laxity in dealing with 
restrictive agreements, but rather to more careful weighing, in 
the particular circumstances of each case, of what is allowable in 
the interest of the parties and of the public. 

In British India the Contract Act unfortunately copied a wil- 
fully narrowed version of the Common I. aw rule, as understood 

74 [See the criticism of this decision in 49 L. Q,. R. ( *933) 4^5 — 467-] 

76 Moufiet v. Cole (1872) L. R. 7 Ex. 70, in Ex. Ch. 8 Ex. 32 ; 42 L. J. Ex. 8. As to 
what amounts to a breach of covenant not to carry on business within certain limits, 
see Brampton v, Beddoes (1863) 13 G. B. N. S. 538. 

78 Such as Stuart v. Diplock (1889) 43 Ch. Div. 343 ; 59 L. J. Ch. 142 ; Fitz v. lies [1893] 

1 Ch. 77 ; 62 L. J. Ch. 258 ; William Cory & Son v. Harrison [1906] A. C. 27a ; 
75 L. J. Ch. 714 ; and to some extent H Leetham & Son's ease , p. 327 ; Woodbnage 
v. Bellamy [1911I 1 Ch. 326 ; 80 L. J. Ch. 265 ; HadsUy v. Dqyer^Smith [1914] A. U. 
979 ; 83 L. J. Ch. 770. A covenant not to practise as a solicitor does not include 
acting as managing clerk to another solicitor : Way v. Bishop [1928] Ch. 647 ; 97 
L. T. Ch. 267, C. A. 
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more than half a century ago, from the draft Civil Code of New 
York." 

It is clear law that a contract to serve in a particular business 
for an indefinite time, or even for life, is not void as in restraint 
of trade or on any other ground of public policy . 78 It would not be 
competent to the parties, however, to attach servile incidents to 
the contract, such as unlimited rights of personal control and coi* 
rection, or over the servant’s property , 79 [or that would deprive 
him of his sole means of support 80 ]. Short of this, indeed, a lender 
of money cannot impose on the borrower terms that forbid him 
to change his employment or residence or dispose of his property 
without the lender’s consent 81 It is undisputed that an agreement 
by A. to work for nobody but B. in A.’s particular trade, even for 
a limited time, would be void in the absence of a reciprocal obliga- 
tion upon B. to employ A . 82 But a promise by B. to employ A. 
may be collected from the whole tenor of the agreement between 
them, and so make the agreement good, without any express words 
to that effect . 83 

4- THE JUDICIAL TREATMENT OF UNLAWFUL AGREEMENTS IN GENERAL 

Thus far of the various specific grounds on which agreements 
are held unlawful. It remains for us to give as briefly as may be 
the rules which govern our Courts in dealing with them, and 
which are almost without exception independent of the par- 
ticular ground of illegality. The general principle that an unlawful 
agreement cannot be enforced is not a sufficient guide. We still 
have to settle more fully what is meant by an unlawful agreement. 
For an agreement is the complex result of distinct elements, and 
the illegality must attach to one or more of those elements in par- 
ticular. It is material whether it be found in the promise, the 
consideration, or the ultimate purpose. There are questions of evi- 
dence and procedure for which auxiliary rules are needed within 
the bounds of purely municipal law. Moreover, when the juris- 
dictions within which a contract is made, is to be performed, and 


77 Actixof 1872, s. 27 ; see commentary in ed. Pollock and Mulla, 6th ed. 1931, 210 sgq. 
for the results. 

7 H Wallis v. Day (1837) 2 M. & W. 273 ; 46 R. R. 602. The law of Scotland is apparently 

the same according to the modern authorities ; [but a learned critic in 55 Juridical 
Review (1943), 52, considers it “ more than doubtful whether Scots law would 
to-day recognise a contract of service for life.”] 

79 See Hargrave’s argument in Sommersett's case (177 1-2) 20 St. Tr. 49, 66, and Bowen 

L.J. 36 Ch. Div. at 393. By the French law indefinite contracts of service are not 
allowed : God. Civ. 1 780 : On ne peut engager ses services qu’ k temps, ou pour 

une entreprise d£termin4e : so the Italian Code. 1628. The German Civil Code 
recognizes them, s. 624 ; but a contract for personal service for any term over five 
yeans may after the first five years be determined by the employer by six months' 
notice. 

80 [King v. Michael Faraday, Ltd . [1939] 2 K. B. 753 ; 108 L.J. K. B. 589J 

81 Harwood v. Millar's, dfc. Co. [1917] 1 K. B. 305 ; 86 L.J. K. B. 190, C. A. 

8 8 See next note, and cp. the similar doctrine as to promises of marriage, supra. 

88 Filkington v. Scott (1846) 15 M. & W. 657 ; 15 L.J. Ex. 329 ; 71 R. R- 781. Cp- 
Hartley v. Cummings (1847) 5 C. B. 247 ; 17 L.J. C. P. 84 ; 75 R. R. 722. 
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is sued upon, do not coincide, it has to be ascertained by what local 
law the validity of the contract shall be determined, or there may 
be a " conflict of laws in space again, if the law be changed 
between the time of making the contract and the time of perform- 
ance there may be “ conflict of laws in time/' 

This general division is a rough one, but will serve to guide the 
arrangement of the following statement. 

UNLAWFULNESS OF AGREEMENT AS DETERMINED BY PARTICULAR 

ELEMENTS 

i. A lawful promise made for a lawful consideration is not 
invalid by reason only of an unlawful promise being made at the 
same time and for the same consideration. 

In Pigot’s case 84 it was resolved that it’ some of the covenants 
of an indenture or of the conditions indorsed upon a bond are 
against law, and some good and lawful, the covenants or conditions 
which are against law are \oid ab initio and the others stand good. 
Accordingly “from Pigot's case 85 to the latest authorities it has 
always been held that when there are contained in the same instru- 
ment distinct engagements by which a party binds himself to do 
certain acts, some of which are legal and some illegal at common 
law, the performance of those which are legal may be enforced, 
though the performance of those which are illegal cannot .” 84 And 
where a transaction partly valid and partly not is deliberately 
separated by the parties into two agreements, one expressing the 
valid and the other the invalid part; there a party who is called 
upon to perform his parr of that agreement which is on the face of 
it valid cannot be heard to say that the transaction as a whole is 
unlawful and void . 87 

It was formerly supposed that where a deed is void in part by 
statute it is void altogether : but this is not so. “ Where you cannot 
sever the illegal from the legal part of a covenant, the contract is 
altogether void; but where you can sever them, whether the ille- 
gality be created by statute or by the common law, you may reject 
the bad part and retain the good .” 88 The application of the rule 
is general; there is no special rule as to agreements alleged to be 
in restraint of trade, and severability is in every case a matter 
of construction. 8 * 

M (1615) 11 Co. Rep. 27 b. 

^ Referred to in the report as 6 Co. Rep. 26 ; it is really in vol. 6, ed. 1826, which contains 
parts 11, 12 and 13. 

* 6 Bank of Australasia v. Breillat (1847) 6 Moo. P. C. 152, 201 ; 79 R. R. 24, 58. 

H7 Odessa Tramways Co. v. Mendel (1878) 8 Ch. Div. 235 ; 47 L. J. Ch. 505. But an 
agreement, e.g . to refer disputes to a named arbitral jurisdiction, which is merely 
auxiliary to a substantive agreement or class of agreements cannot acquire a separate 
validity of its own by being expressed in a separate document : Joe Lee , Ltd. v. 
Lord Dalmmy [1927] 1 Ch. 300 ; 96 L. J. Ch. 174. 

Per Willes J. Pickering v. Ilfracombe Ry. Co. (1868) L. R. 3 C. P. at 250 ; and see 
Royal Exchange Assurance Corporation v. Sjorforsakrings Aktiebolaget Vega [1901] 2 K. B. 
567, 573 ; 70 L. J. K. B. 874. 

99 Putsman v. Taylor [1927] 1 K. B. 637, 741 ; 96 L. J. K. B. 726. [But sec page 327, 

tint* r *« l 
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4 , If any part of a single consideration for a promise or set of 
promises is unlawful, the whole agreement is void. 

This rule assumes the consideration not to be severable, and 
in such a case it is impossible to assign a lawful consideration to 
the promise or any of the promises induced by it.® 0 In other words, 
where independent promises are in part lawful and in part unlaw- 
ful, those which are lawful can be enforced; but where any part 
of an entire consideration is unlawful, all promises founded upon 
iL are void.® 1 

3. When the immediate object of an agieement is unlawful the 
agreement is void. 

This is an elemental) proposition, foi which it is nevertheless 
rather difficult to find unexceptionable words. We mean it to cover 
only those cases where cither the agreement could not be per- 
formed without doing some act unlawful in itself, or the perform- 
ance is in itself lawful, but on grounds of public policy is not 
allowed to be made a matter of contract. The statement is material 
chiefly for the sake of the contrasted class of cases under the next 
rule. 

4. When the immediate object or consideration ol an agree- 
ment is not unlawful, but the intention of one or both parties in 
making it is unlawful, then — 

If the unlawful intention is at the date of the agreement com- 
mon to both parties, 01 entertained by one party to the knowledge 
of the other, the agreement is void. 

If the unlawful intention of one party is noL known to the other 
at the date of the agreement, there is a contract voidable at the 
option of the innocent party if he discovers that intention at any 
time before the contract is executed. 

Here it is necessary to consider what sort of connection of the 
subject-matter of the agreement with an unlawful plan or purpose 
is enough to show an unlawful intention that will vitiate the agree- 
ment itself. This is not always easy to determine. In the words of 
the Supreme Court of the United States: — 

M Questions upon illegal contracts have arisen very often both in 
England and in this country; and no principle is better settled than 
that no action can be maintained on a contract the consideration of 
which is either wicked in itself or prohibited by law. How far this 
principle is to affect subsequent or collateral contracts, the direct 
and immediate consideration of which is not immoral or illegal, 
is a question of considerable intricacy.”” 

We have in the first place a well-marked class of transactions 

,0 See Jones v. Waite (1839), 5 Bing. N. C. 341, 556 ; 50 R. R. at 707. 

9 1 {What is the position where the consideration for a promise is another promise ? 
That point does not appear to have been squarely faced in our law. For American 
law with respect to it, see Williston, Contracts, § 178a, and Restatement of Contracts, 
§ 607.] 

>s Armstrong v. Toler (1826) 11 Wheat at 27a. [It is still the leading case on the topic : 
Willigton, Contracts, § 1752, note 6.] 
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where there is an agreement for the transfer of property or posses- 
sion for a lawful consideration, but for the purpose of an unlawful 
use being made of it. All agreements incident to such a trans- 
action are void; and it does not matter whether the unlawful pur- 
pose is in fact carried out or not .* 3 The later authorities show that 
the agreement is void, not merely if the unlawful use of the subject- 
matter is part of the bargain, but if the intention of the one party 
so to use it is known to the other at the time of the agreement .* 4 
Thus money lent to be used in an unlawful manner cannot be 
recovered .® 5 It is true that money lent to pay bets could be 
recovered at common law , 06 but that was because there is nothing 
unlawful in either making a bet or paying it if lost, though the 
payment cannot be enforced. If goods are sold by a \endor who 
knows that the purchaser means to apply them to an illegal or 
immoral purpose, he cannot rcco\er the price: it is the same of 
letting goods on hire , 07 If a building is demised in order to be used 
in a manner forbidden by a Building Act, the lessor cannot recover 
on any covenant in the lease. 9 " And in like manner if the lessee of 
a house which to his knowledge is used by the occupiers for 
immoral purposes assigns the lease knowing that the assignee means 
to continue the same use, he cannot recover on the assignee’s 
covenant to indemnify him against the covenants of the original 
lease. 0 " It does not matter whether the seller or lessor does or 
does not expect to be paid out of the fruits of the illegal use of 
the property . 1 

An owner of property who has contracted to sell or let it, but 
finds afterwards that the other party means to use it for an unlawful 
purpose, is, of course, entitled (if not bound) to rescind the con- 
tract. But a completely executed transfer of property or an interest 
in property, though made on an unlawful consideration, or, it is 
conceived, for an unlawful purpose known to both parties, is valid, 
and cannot afterwards be set aside . 2 And an innocent party who 
discovers the unlawful intention of the othet after the contract has 

93 Gas Light and Coke Co. v. Turner (1839) 5 Bing. N. C. 666, in Ex. Ch. 6 ib. 324 ; 54 
R. R. 808 [Alexander v. Rayson [1936] 1 K. B. 169 ; 105 L. J. K. B. 148]. 

• 4 Pearce v. Brooks (1866) L. R. 1 Ex. 213 ; 35 L. J. Ex. 134. 

95 Carman v. Bryce (1819) 3 B. & Aid. 179 ; 22 R. R. 342. 

99 See now the Gaming Act, 1892 (55 and 56 Viet. c.9.). The Act does not appear to 
extend beyond invalidating promises to reimburse payments actually made in respect 
of wagering agreements. There are no words which hit the case of (1) a loan to a 
person who to the lender's knowledge means to bet and to use the money in paying 
any bets he loses, or even (2) who to the lender's knowledge means to use the money in 
paying bets already lost. See A. V. Dicey in L. Q. R, xx, 436 ; Re O'Shea [1911] 
2 K. B. g8i ; 81 L. J. K. B. 70, C. A. 

97 Pearce v. Brooks (1866) L. R. 1 Ex. 213 ; 35 L. J. Ex. 134. 

99 Gas Light and Coke Co. v. Turner (1839) 5 Bing. N. C. 666, in Ex. Ch. 6 ib. 324 ; 54 
R. R. 808. 

99 Smith v. White (1866) L. R. 1 Eq. 626 ; 35 L. J. Ch. 454. 

1 See note ,T , supra. 

2 Ayerst v. Jenkins (1873) L. R. 16 Eq. 275 ; 42 L. J. Ch. 690. As to chattels, contra 
per Martin B. in Pearce v. £roafc(!866) L. R. 1 Ex. 217 ; but this seems unsupported : 
see L. R. 4 O. B. 31 1, 315, The sentence in the text is cited from the 9th ed. by 
Romer L.J. Alexander v. Rayson [1936] 1 K. B. 169, 172. 
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been executed is not entitled to treat the transaction as void and 
resume possession . 3 As with contracts voidable on other grounds, 
this rule applies, it is conceived, only where an interest in posses- 
sion has been given by conveyance or delivery. The vendor who 
has sold goods so as to pass the general property but without 
delivery, or the lessor who has executed a demise to take effect at 
u future day, might rescind the contract and stand remitted to his 
original right of possession on learning the unlawful use of the 
property designed by the purchaser or lessee. 

On the same principle an insurance on a ship or goods is void 
' it the voyage covered by the insurance is to the knowledge of the 
owner unlawful (which may happen by the omission of the statu- 
tory requirements enacted for the protection of seamen and pas- 
sengers, as well as in the case of trading with enemies or the like). 
“ Where the object of an Act of Parliament is to prohibit a voyage, 
the illegality attaching to the illegal voyage attaches also to the 
policy covering the voyage,” if the illegality be known to the 
assured. But acts of the master or other persons not known to the 
owner do not vitiate the policy, though they may be such as to 
render the voyage illegal . 4 

AGREEMENTS CONTINUOUS WITH PRECEDENT UNLAWFUL PURPOSE 

An agreement may be made ^id by its connection with an 
unlawful purpose, though subsequent to the execution of it. 

To have that effect, however, the connection must be something 
more than a mere conjunction of circumstances into which the 
unlawful transaction enters so that without it there would ha\e 
been no occasion for the agreement. It must amount to a unit\ 
of design and purpose such that the agreement is really part and 
parcel of one entire unlawful scheme. This is well shown b\ 
some cases decided in the Supreme Court of the United States, and 
spreading over a considerable time. They are the more worth 
special notice as they are unlike anything in our own books. In 
Armstrong Toler* the point, as put by the Court in a slighth 
simplified form, was this: ” A. during a w 7 ar contrives a plan for 
importing goods on his own account from the country of the 
enemy, and goods are sent to B. by the same vessel. A. at the 
request of B. becomes surety for the payment of the duties [in fact 

3 Feret v. Hill (1854) 15 C. B. 207 ; 23 L. J. C. P. 185 : 100 R. R. 318, where an interest 
in realty had passed and the re-entrv was forcible ; but semble , the lease was voidable 
in equity. 

4 Wilson v. Rankin (1865) L. R. 1 Q. B. 162 ; 35 L. J. Q. B. 203 (Ex. Ch.) ; Dudgeon 
v. Pembroke (1874) L. R. 9 Q. B. 581, at 585 ; 43 L. J. Q. B. 220, per Quain J. and 
authorities there referred to. Cp. further, on the general head of agreements made 
with an unlawful purpose, Hanauer v. Doane (1870) 2 Wallace, 342. In Sprott v. £ 7 . S. 
(1874) 20 ib. 459, it was held that a buyer of cotton from the Confederate Government, 
knowing that die purchase-money would be applied in support of the rebellion, could 
not be recognized by the U. S. Courts as owner of the cotton : diss. Field J. on the 
grounds (which seem right) that it was a question not of contract but of ownership, 
and that in deciding on tide to personal property the dc facto government existing at 
the time and place of the transaction must be regarded. 

6 (1826) 11 Wheaton, 258, 269. 
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a commuted payment in lieu of confiscation of the goods them- 
selves] which accrue on the goods of B., and is compelled to pay 
them; can he maintain an action on the promise of B. to return 
this money?'* The answer is that he can, for the “ contract made 
with the government for the payment of duties is a substantive 
independent contract entirely distinct from the unlawful impor- 
tation." 6 But it would be otherwise if the goods had been imported 
on a joint adventure by A. and B. In McBlair \ . Gibbes 1 an assign- 
ment of shares in a company was held good as between the parties 
though the company had been originally formed for the unlawful 
purpose of supporting the Mexicans against ihe Spanish Go^ em- 
inent before the independence of Mexico was recognized bv the 
United States. In Miltenberger \ . Cooke* the facts weic these. 
In 1866 a collector of United States revenue in Mississippi took 
bills in payment when he ought to have taken coin, his reason 
being that the state of the country made it still unsafe to have 
much coin in hand. In account with the government he charged 
himself and was charged with the amount as if paid in coin. Then 
he sued the acceptors on the bills, and it was held there was no 
such illegality as to prevent him from recovering. If the mode of 
payment was a breach of duty as against the Federal Government, 
it was open to the Government alone to take an) objection to it. 

We return to our own Courts for a case where on the other hand 
the close connection with an illegal design was established and the 
agreement held bad. In Fisher v. Bridges* the plaintiff sued the 
defendant on a simple covenant to pav money. The defence was 
that the covenant was in fact given to secure payment of part of 
the purchase-money of certain leasehold property assigned by the 
plaintiff to the defendant in pursuance of an unlawful agreement 
that the land should be resold by lottery contrary to the statute. 10 
The Court of Queen’s Bench held unanimously that the covenant 
was good, as there was nothing wrong in paying the money, even 
if the unlawful purpose of the original agreement had in fact been 
executed: and the case was likened to a bond given in considera- 
tion of past cohabitation. But the Court of Exchequer Chamber 
unanimously reversed this judgment, holding that the covenant 
was in substance part of an illegal transaction, whether actually 
given in pursuance of the first agreement or not. 11 It is clear 
that the covenant was given for payment of the purchase-money. 
It springs from and is a creature of the illegal agreement; and as 
the law would not enforce the original contract, so neither will it 
allow the parties to enforce a security for the purchase-money 
which by the original bargain was tainted with illegality." They 

• [The principle is embodied in Restatement of Contracts, § 597. See rf too, Williston, 

. Contracts, § 1752.] 

’ (1873) 18 Wallace, 421. 8 (1854) *7 Howard, 232. 

9 (*853-4) 2 E. & B. 1 18 ; 22 L, J. Q.B. 270 ; in Ex. Ch. 3 E. & B. 642 ; 23 L. J. Q,. B. 

276 ; 97 R. R. 701. 10 Gaming Act, 1739 (12 Geo. 2, c. 28), s. 1. 
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further pointed out that the case of a bond given for past cohabita- 
tion was not analogous, inasmuch as past cohabitation is not an 
illegal consideration but no consideration at all. But “ if an agree- 
ment had been made to pay a sum of money in consideration of 
future cohabitation, and after cohabitation, the money being 
unpaid, a bond had been given to secure that money, that would 
be the same case as this; and such a bond could not under such 
circumstances be enforced.’’ 

Some of the language used may have been “ \ague in itself and 
dangerous as a precedent.” 11 The decision, however, does not 
appear to require anything wider than this — that where a claim for 
payment of money as on a simple contract would be bad on the 
ground of illegality, a subsequent security for the same payment, 
whether given in pursuance of the original agreement or not, is 
likewise not enforceable : or, more shortly — 

5. Any security lor the payment of money under an unlawful 
agreement is itself void, even if the giving of the security was not 
part of the original agreement. 

To Lhis extent at least the principle of Fisher \ . Bridges has been 
repeatedly acted on. 1 ' In Geere v. Mare vz a policy of assurance was 
assigned by deed as a further security for the payment of a bill of 
exchange. The bill itself was given to secure a payment by way 
of fraudulent preference to a particular creditor, and accepted not 
by the debtor himself but by a third person. Il was held, both on 
principle and on the authority of Fisher v. Bridges, that the deed 
could not be enforced. Again in Clay v. Kay 13 two promissory notes 
were secretly given by a conijjounding debtor to a creditor for a 
sum in excess of the amount of the composition. Judgment was 
obtained in an action on one of these notes. In consideration of 
proceedings being stayed and the notes given up a third person 
gave a guaranty to the creditor for the amount: it was held that 
on this guaranty no action could be maintained. 

It seems doubtful whether this principle would apply to a 
security for money payable under an agreement of which the per- 
formance was not unlawful, though the agreement, on grounds of 
public policy, were not enforceable. 

This is a convenient place to state a rule of a more special kind 
which has already been assumed in the discussion of various 
instances of illegality, and the necessity of which is obvious: 
namely : — 

So. If the condition of a bond is unlawful, the whole bond is void. 14 

1 1 1 Sin. L. C. i, 436 (12th ed. these words do not appear in the 13th ed.j. 

12 Grame v. Wroughton (1855) 11 Ex. 146 ; 24 L. J. Ex. 265 ; 105 R. R. 456 ; Geere v. 
Mare (1863) 2 H & C. 339 ; 33 L. J. Ex. 50 ; Clay v. Ray (1864) 17 C. B. N. S. 188. 
17 C. B. N. S. 188. 

14 Go. Litt. 206 b , Shepp. Touch. 372 ; where it is said that if the matter of the condition 
be only malum prohibitum , the obligation is absolute (as if the condition were merely 
impossible) : but this distinction is now clearly not law: sec Duvergier v. Fellows 
(1830) 10 B. & C. 826 ; 34 R. R. 578. 
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rules of evidence and procedure touching unlawful 

AGREEMENTS 


6. (i) The Court will take judicial notice of illegality apparent 

on the face of an agreement, 15 but a question of illegality depen- 
dent on external circumstances must be raised by the pleadings. 1 * 
(ii) Extrinsic evidence is always admissible to show that the 
object or consideration of an agreement is in fact illegal. 

This is an elementary rule established by decisions both at law 17 
and in equity. 18 Even a document which for want of a stamp 
would not be available to establish any right is admissible to prove 
the illegal nature of the transaction to which it belongs. 1 " 

But where the immediate object of the agreement (in the sense 
explained above) is not unlawful, we ha\c to bear in mind a quali- 
fying rule which has been thus stated: 

6a. “ When it is sought to avoid an agreement not being in itself 
unlawful on the ground of its being meant as part of an unlawful 
scheme or to carry out an unlawful object, it must be shown that such 
was the intention of the parties at the time of making the agreement.” 20 

The fact that unlawful means are used in performing an agree* 
ment which is prim a ]acie lawful and capable of being lawfully 
performed does not of itself make the agreement unlawful. 21 This 
or other subsequent conduct of the parties in the matter of the 
agreement may be evidence, but evidence only, that a violation 
of the law was part of their original intention, and whether it was 
so is a pure question of fact.' 2 The omission of statutory requisites 
in carrying on a partnership business is consistent with the contract 
of partnership itself being lawful; but if it is shown as a fact that 
there was from the first a secret agreement to carry on the business 
in an illegal manner, the whole must be taken as one illegal trans- 
action. 23 Again, it is no answer to a claim for an account of 
partnership profits that there was some collateral breach of the 
law in the particular transaction in which they were earned. 24 
Where a duly enrolled deed inter vivos purported to create a rent- 
charge for charitable purposes, but the deed remained in the 


15 Montejwu v. Menday Co. [1918] 2 K. B. 241 ; 87 L.J. K. B. 907. 

16 North Western Salt Co. v. Electrolytic Alkali Co. [1914] A. C. 461 ; 83 L. J. K. B. 530. 

17 Collins v. Blantern (1767) 1 Sm. L. C. 406. _ _ 0 

18 Reynell v. Sprye (1852) 1 D. M. G. 660, 672 ; 21 L. J. Ch. 633 ; 91 R. R. 228, 239, 

per Knight-Bruce L.J. _ _ 

™ Coppoek v. Bower (1838) 4 M. & W. 361 ; 51 R. R. 627. 

33 Lord Howden v. Simpson (1839) 10 A. & E. 793. 818 ; 50 R. R. 555, 573- 

3 1 A subsequent agreement to vary the performance of a contract in a way that would 
make it unlawful is merely inoperative, and leaves the original contract in force : 
City of Memphis v. Brown (1873) 20 Wallace (Sup. Ct. U. S.) 289. Where one party 
to a contract which could and should have been lawfully performed subjects the 
other to a penalty by his carelessness, qu. as to the conditions which that other must 
satisfy to be entitled to sue him for an indemnity : Leslie v. Reliable Adv'tg. Agency 
[1915] 1 K. B. 652 ; 84 L.J. K. B. 719. 

33 Fraser v. Hill (1853) 1 McQu. 392. _ _ __ _ 

83 Armstrong v. Armstrong (1834) 3 M. & K. 45, 64 ; 13 L.J. Ch. 101 ; 41 R. K. 10 ; 
s. c. nom. Armstrong v. Lewis (1834) in Ex. Ch. 2 Cr. & M. 277, 297. 

8 * Sharp v. Taylor (1849) 2 Ph. 801 ; 78 R. R. 298. Still less where the illegal acts were 
done by the partner against whom the account is sought, without the sanction or 
knowledge of the other : Thwaites v. Covlthwaite [1896] 1 Ch. 496 ; 65 L. J. Ch. 2*8. 
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grantor's keeping, no payment was made during his lifetime, nor 
was the existence of the deed communicated to the persons 
interested, and the conduct of the parties otherwise showed an 
understanding that the deed should not take effect till after the 
grantor's death, it was set aside as an evasion of the Mortmain 
Act, Again an agreement is not unlawful merely because 

something remains to be done by one of the parties in order to 
make the performance of the agreement or ol some part of it 
lawful, such as obtaining a licence from the Crown. 2 " On the same 
principle it is not illegal for a highway board to give a licence to 
a gas company to open a highway within the board's jurisdiction, 
for it must be taken to mean that they are to do it so as not to 
create a nuisance. 27 

In Waugh v. Morris it was agreed by charter-party that a ship 
then at Trouville should go thence with a cargo of hay to London, 
and all cargo was to be brought and taken from the ship alongside. 
Before the date of the charter-party an Order in Council had been 
made and published under the Contagious Diseases (Animals) Act, 
1869 (32 Sc 33 Viet. c. 70), prohibiting the landing of hay from 
France in this country . The parlies did not know of this, and the 
master learnt it for the first time on arriving in the Thames. In 
the result the charterer took the cargo from alongside the ship 
in the river into another vessel and exported it, as he lawfully 
might, but after considerable delay. The shipowner sued him for 
demurrage, and he contended that the contract was illegal (though 
it had in fact been lawfully performed), as the parties had intended 
it to be performed by means which at the time of the contract 
were unlawful, viz. landing the hay in the port of London. The 
Court however refused to take this view. It was true that the 
plaintiff contemplated and expected that the hay would be landed, 
as that would be the natural course of things. But the landing was 
no part of the contract, and if the plaintiff had had before him the 
possibility of the landing being forbidden, he would probably have 
expected the defendant not to break the law; as in fact he did not, 
for no attempt was made to land the goods. 

‘‘ We quite agree that where a contract is to do a thing which cannot 
be performed without a violation of the law it is void, whether the 
parties knew the law or not. But we think that in order to avoid a 
contract which can be legally performed on the ground that there was 
an intention to perform it in an illegal manner, it is necessary to show 
that there was the wicked intention to break the law; and if this be so, 
the knowledge of what the law is becomes of great importance.” 21 ’ 

[ (9 Geo. 2, c. 36) ; its official title is the “ Charitable Uses Act ”] Way v. East (1853) 

2 Drew. 44 ; 23 L. J. Ch. 209 ; 100 R. R. 24. 

Sewell v. Royal Exch. Assurance Co. (1813) 4 Taunt. 856 ; Haines v. Busk (1814) 5 ib. 

521 ; cp. Porter's case (1592), 1 Go. Rep. 25 a, the like as to a condition in a devise. 

37 Edgware Highway Board v. Harrow Gas Co. (1874) L. R. 10 Q.. B. 92 ; 44 L. J. Q.. B. 1 
** (* 973 ) L. R. 8 Q.B. 202 ; 42 L. J. Q.B. 57. 

(1873) L. R. 8 Q,. B. 207-8. [Later instances of the application of this dictum are 

Hash v. Stevenson Transport Ltd. [1936] 2 K. B. 128 ; 105 L. J. K. B. 527 (legal 
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But on the other hand where an agreement is prima facie illegal, 
it lies on the party seeking to enforce it to show that the intention 
was not illegal. It is not enough to show a mere possibility of the 
agreement being lawfully performed in particular contingent 
events. 41 If there be on the face of the agreement an illegal 
intention, the burden lies on the party who uses expressions prima 
facie importing an illegal purpose to show that the intention was 
legal .’* 30 


RECOVERING BACK MONEY OR PROPERTY 

We now come to the rule, which we will first state provisionally 
in a general form, that money or property paid or delivered under 
an unlawful agreement cannot be recovered back. 

This rule (which is subjecL to exceptions to be presently stated) 
is the chief part, though not quite the whole, of what is meant 
by the maxim, In pari delicto potior est condicio defendentis . ,l To 
some extent it coincides with the more general rule that money 
voluntarily paid with full knowledge of all material facts cannot 
be recovered back. However, the principle proper to this class of 
cases is that persons who have entered into dealings forbidden by 
the law must not expect any assistance from the law, save so far 
as the simple refusal to enforce such an agreement is unavoidably 
beneficial to the party sued upon it. As it is sometimes expressed, 
the Court is neutral between the parties. The matter is thus put 
by Lord Mansfield : 


“ The objection, that a contract is immoral or illegal as between 
plaintiff and defendant, sounds at all times very ill in the mouth of the 
defendant. It is not for his sake, however, that the objection is ever 
allowed; but it is founded in general principles of policy, which defen- 
dant has the advantage of contrary to the real justice as between him 
and the plaintiff, by accident, if I may so say. The principle of public 
policy is this : ex dolo malo non oritur actio. No Court will lend its aid 
to a man who founds his cause of action upon an immoral or an illegal 
act. If from the plaintiff’s own stating or otherwise the cause of action 
appears to arise ex turpi causa , or the transgression of a positive law of 
this country, there the Court says he has no right to be assisted. It is 
upon that ground the Court goes; not for the sake of the defendant, 
but because they will not lend their aid to such a plaintiff. So if 
the plaintiff and defendant were to change sides, and the defendant 
was to bring his action against the plaintiff, the latter would then have 
the advantage of it; for where both are equally in fault, potior est 
conditio defendentis 

The test for the application of the rule is whether the plaintiff 


performance impossible) , and Hindley & Co.. Ltd. v. General Fibre Co ., Ltd. [1940] 
2 K. B. 517 ; 109 L. J. K. B. 857.] 

3 ° Holland v. Hall (1817) 1 B. & Aid. 53 ; 18 R. R. 428, per Abbott, J. ; Allkins v. Jupe 
(1877) 2 C. P. D. 375 ; 46 L. J. C . P. 824. The same principle is expressed in a 
different form by Paulus : “ Item quod leges fieri prohibent, si perpetuam causam 
servaturum est, cessat obligatio . . . quamquam etiam si non sit perpetua causa 
. . . idem dicendum est, quia stadm contra mores sit” : D. 43, 1 de v. o. 35, § 1. 

* l Cp. D. 50, 17, de reg. iuns, 154, C. 4, 7, de condict. ob turpem causam, 2. 

31 Holman v. Johnson (1775) Cowp. 341, 343. 



54 * PRINCIPLES OF CONTRACT 

can make out his case otherwise than “ through the medium and 
by the act of an illegal transaction to which he was himself a 
party /’ 33 In an action brought to recover back premiums paid 
on policies of life insurance alleged to be void for want of insurable 
interest, it was held that, assuming them to be so, the position of 
the parties was equal even though the assured had relied on a mis- 
taken statement of the law made in good faith by the insurance 
company's agent, and the premiums could not be recovered . 34 The 
rule is not confined to the case of actual money payments, though 
that is the most common. Where the plaintiff had deposited the 
half of a bank note with the defendant by way of pledge to secure 
the repayment of money due for wine and suppers supplied by 
the defendant in a brothel and disorderly house kept bv the defen- 
dant for the purpose of being consumed there in a debauch, and 
for money lent for similar purposes, it was held that the plaintiff 
could not leaner, as it was necessary to his case to show the true 
character of the deposit . 35 

The rule is not even confined to causes of action ex contractu. 
An action in tort cannot be maintained when the cause of action 
springs from an illegal transaction to which the plaintiff was a 
party, and that transaction is a necessary part of his case . 36 

Independently of the special grounds of this rule, a completely 
executed transfer of property, though originally made upon an 
unlawful consideration or in pursuance of an unlawful agreement, 
is afterwards valid and irrecoverable / 7 

The rule is not applicable in the following classes of cases, most 
of which, however, cannot properly be called exceptions. 

An agent is not discharged from accounting to his principal by 
reason of past unlawful acts or intentions of the principal collateral 
to the matter of the agency. If A. pays money to B. for the use of 
C., B. cannot justify a refusal to pay over to C. by showing that it 
was paid under an unlawful agreement between A. and C. 3S Again, 
if A. and B. make bets at a horse-race on a joint account and B. 
receives the winnings, A. can recover his share of the money or 
sue on a bill given to him by B. for it: here indeed there is no 

33 Taylor v. Chester (1869) L. R. 4 Q.B. 309, 314 ; 38 L. J. Q.B. 225. 

34 Harse v. Pearl Life Assurance Co. [1904] 1 K. B. 558 ; 73 L. J. K. B. 373, C. A. Other- 
wise if the statement had been fraudulent, see per Collins M.R. [1904] 1 K. B. at 563. 

35 Taylor v. Chester , note a3 . This is apparent by the course of the pleadings ; the 
declaration was on a bailment of the half-note to be re-delivered on request, and 
in detinue. Pleas, in effect, that it was deposited by way of pledge to secure money 
due. Replication, the immoral character of the debt as above. The Court inclined 
also to think, but did not decide, that the plaintiff’s case must fail on the more general 
ground that the delivery of the note was an executed contract by which a special 
property passed, and that such property must remain. Compare Ex parte Caldecott 
(1876) 4 Ch. Div. 150 ; 46 L. J. Bk. 14, p. 369; Begbie v. Phosphate Sewage Co. (1875) 
L. R. 19 Q.B. 491, 500, affd. in C. A. 1 Q.B. Div. 679. 

36 Fivazv. Nicholls (1846) 2 C. B. 501, 513 ; 15 L.J. C. P. 125 ; 69 R. R. 514, a peculiar 
and apparently solitary example. 

3 7 Ayerst v. Jenkins (1873) L. R. 16 Eq. 275 ; 42 L. J Ch. 690. Cp. M'Cullan v. Mortimer 
(184a) (Ex. Ch.) 9 M. & W. 636. 

Si Tenant v. Elliott (1797) 1 B. & P. 3 ; 4 R. R. 755. 
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illegality in the proper sense.** For the same reason an agent 
employed to bet and collect winnings is bound to account to his 
principal for what he collects, though the losers could not have 
been compelled to pay . 40 But, by statute, such an agent cannot 
recover from his principal either any money paid by him in respect 
of losses or any reward or commission for his services; nor can one 
who pays bets at the loser’s request recover the money, whether he 
was employed in making the bets or not . 11 In like manner the 
right to an account of partnership profits is not lost by the par- 
ticular transaction in which they were earned having involved a 
breach of the law . 11 Nor can a trustee of property refuse to account 
to his cestui que trust on grounds of this kind : a trust was enforced 
where the persons interested were the members of an unincor- 
porated trading association, though it wa% doubtful whether the 
association itself was not illegal . 4 1 So, if A. with B.'s consent effects 
a policy for his own benefit on the life and in the same name of B. f 
having himself no insurable interest, the policy and the value of 
it belong, as between them, to A . 41 If a man entrusts another as 
his agent with money to be paid for an unlawful purpose, he may 
recover it at any time before it is actually so paid; or even if the 
agent does pay it after having been warned not to do so ; 45 the 
reason is that whether the intended payment be lawful or not an 
authority may always be countermanded as between the principal 
and agent so long as it is not executed. 4fi It is the same where the 
agent is authorized to apply in an unlawful manner any part of the 

J ® Johnson v. Lansley (1852) 12 C. B. 468 ; 92. R. R 766. And where B. uses moneys 
of his own and A.’s in betting, on the terms of dividing winnings in certain propor- 
tions, A. can sue B. on a cheque given for his share of winnings : Beeston v. Beeston 
(*875) 1 Ex. D. 13 ; 45 L. J. Ex. 230. Qjuexre whether either of these cases is touched 
by the Gaming Act, 1892. Cp. and dist. Higginson v. Simpson (1877) 2 C P. D. 76 ; 
46 L. J. C. P. 192, where the transaction in question was held to be in substance 
a mere wager. A fine distinction has been taken in two cases of purchase of bank 
shares through brokers, where the contract note omitted to specify the numbers of the 
shares as required by Leeman’s Act, 30 & 31 Viet. r. 29, s. r. [official title, “ Banking 
Companies (Shares) Act. ”] The brokers, if they had not (ompleted the contracts, 
might have been declared defaulters and expelled from the Stock Exchange. In 
Seymour v. Bridge (1885) 14 Q,. B. D. 460, Mathew J. held that the principal could not 
repudiate ; in Perry v. Barnett (1885) 15 Q,. P. Div. 388 ; 54 L. J. Q. B. 466, it was 
held that, if he did not know the usage of the Stock Exchange he could. 

40 Bridger v. Savage (1884) 15 Q.. B. 363 ; 54 L.J. Q. B. 464 ; the contract of agency 
is not a gaming or wagering contract. This docs not seem to be affected by the 
Gaining Act, 1892. But he cannot be liable for failing to make bets or collect 
winnings, for the collection is precarious : Cohen v. Kittcll ft 889) 22 Q,. B. D. 681 ; 
58 L. J. Q,. B. 241 . 

41 The Gaming Act, 1892, 55 Viet. c. 9, amending 8 &. 9 Viet. c. 109, as interpreted 
(qu. whether rightly) by Read v. Anderson (1884) is Q.- B. Div. 779 ; 53 L.J. Q. B. 
532 ; Tatam v. Reeve [1893] 1 Q . B. 44 ; 62 L. J. Q,. B. 30. Semble the plaintiff' 
could not recover even if he did notknow that the payments he made at the 
defendant’s request were for bets. The Act is not retrospective : Knight v. Lee 
[1893] 1 Q.. B. 41 ; 62 L. J. Q. B. 28. 

4i Sharp v. Taylor (1849) 2 Ph. 801. Of course it is not so where the main object of 
the partnership is unlawful : Thwaites v. Coultkwaite [1896] 1 Ch. 496 : 65 L.J. 
Ch. 238. 

44 Sheppard v. Oxenford (1885) 1 K. and J. 491 ; 103 R. R. 203. 

44 Worthington v. Curtis (1875) 1 Ch. Div. 419 ; 45 L.J. Ch. 259. 

4 * Hastelow v. Jackson (1828) 8 B. and C. 221, 226 ; 32 R. R. 369, 373. 

46 Bone v. Ekless (i860) 5 H. & N. 925 ; 29 L. J. Ex. 438 ; 120 R. R. 8g6. 
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moneys to be received by him on account of the principal; he must 
account for so much of that part as he has not actually paid over/* 
The language of the Gaming Act, 1845 (8 8c 9 Viet. c. 109), s. 18. 
which says that no money can be recovered “ which shall have been 
deposited in the hands of any person to abide the event upon 
which any wager shall have been made ” does not prevent either 
party from repudiating the wager at any time either before or after 
the event and before the money is actually paid over and recover- 
ing his own deposit from the stakeholder/ 7 Also it does not apply 
to money or other valuables deposited by way of security or “cover” 
for performance of a wagering agreement/ N 

* [Where money has been paid or goods have been delivered or 
land has been transferred under an unlawful agreement, the money 
or the goods or the land may be recovered back/ 9 subject to the 
following conditions : — 

(1) The unlawfulness of the agreement must not involve any 
considerable moral turpitude. " If,” said Lord Mansfield in Smith 
\. Bromley / u “the act is in itself immoral, or a violation of the 
general laws of public policy, there, the party paying shall not have 
this action; for where both parties are equally criminal against such 
general laws, the rule is, potior est conditio defendentis ” ai This 
dictum has been repeatedly followed in later cases, 52 and the 
principle upon which it rests is that the Courts will not allow their 
procedure to be abused. Lord Mansfield’s test is rather vague, but 
the decisions indicate on the one hand that not every criminal 
offence exhibits gra\e moral turpitude, and on the other hand that 
i: may be present even where no crime is contemplated 01 
committed. 

(5) Where the unlawful purpose, or any material or substantial 
part of it has been carried into effect, the law allows no locus 
poenitentiae / 3 In Taylor x. 'Bowers, 8 * A. had delivered goods to B. 

J,! Sec page 343. 

17 Biggie v. Higgs (1877) 2 Ex. Div. 422 ; 46 L. J. Ex. 721 ; Hampden v. Walsh (1876) 
1 Q,. B. D. 189 ; 45 L. J. Q. B. 238, where former authorities are collected and 
considered : Trimble v, Hill (1879) (J. C.) on a colonial statute in the same terms, 
3 App. Ca. 342 ; 49 L. J. P. C. 49. Cp. Barclay v. Pearson [1893] 2 Ch. 154. This 
is not affected by the Gaming Act, 1892 : O’Sullivan v. Thomas [1895] 1 Q- 698, 
64 L. J. Q,. B. 398 ; Shoolbred v. Roberts [1899] 2 Q.. B. 560 ; 68 L. J. Q. B. 998, 
confirmed by C. A. in Burge v. Ashley and Smith [1900] 1 Q..B. 744 ; 69 L. J. Q. B. 538. 
4M Universal Stock Exchange, Ltd . v. Strachan (No. 1) [1896] A. C. 166 ; 65 L. J. Q. B. 428. 
49 [ Tappenden v. Randall (1801) 2 B. & P. 467 (money) ; Taylor v. Bowers (1876) t 
Q,. B. D. 291 ; 45 L. J. Q. B. 163 (goods) ; Symes v. Hughes (1870) L. R. 9 Eq. 475 : 
39 L. J. Ch. 304 (land).] 50 [(1760) 2 Dougl/441, 443.] 

51 [The same idea was expressed in various ways by the judges in Tappenden v. Randall 
(1801) 2 B, & P. 467.] 

“ [Collected in 12 English and Empire Digest, 281 — 282. Sec, too, Bowmakers, Ltd. v. 
Barnet Instruments, Ltd . [1945] K. B. 65, 72.] 

53 [ Taylor v. Bowers (1876) 1 Q. B. D. 291, 300 ; 45 L. J. Q. B. 163 ; Herman v. Jeuchner 
(1885) 15 Q.. B. D. 561 ; 54 L. J. Q. B. 340 ; Kearley v. Thompson (1890) 24 Q[. B. D. 
742, 746—747 ; 59 L. J. Q,. B. 288 ; Alexander v. Rayson [1936] 1 K. B. 169, 190 ; 
105 L. J. K. B. 148 ; Berg v. Sadler df Moore [1937] 2 K. B. 158, 165 ; 106 L. J. K. B. 
593*1 81 [(1876) 1 Q.. B. D. 291 ; 45 L. J. Q.. B. 163.] 

* [The author's original paragraph has been rewritten in view' of decisions since the last 
edition and of some uncertainties in the law.] 
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under a fictitious assignment for the purpose of defrauding A.'s 
creditors. B. executed a bill of sale of the goods to C., who was 
privy to the scheme, without A’s assent. It was held that A. might 
repudiate the whole transaction and demand the return of the 
goods from C. In Symes v. Hughes,™ a case somewhat of the same 
kind, the plaintiff had assigned certain leasehold property to a 
trustee with the intention of defeating his creditors; afterwards 
under an arrangement with his creditors he sued for the recovery 
of the property, having undertaken to pay them a composition m 
case of success. The Court held that, as the illegal purpose had not 
been executed, he was entitled to a reconveyance. It will be 
observed, howe\er, that the plaintiff was in effect suing as a trustee 
for his creditors, so that the real question was whether the fraud 
upon the creditors should be continued as against the better mind 
of the debtor himself. 

What constitutes a material or substantial part of the agreement, 
for the purposes of this section, must necessarily be a question of 
construction of the particular agreement in each case. Two illus- 
trations ha\e been given above, but other cases show that, even 
allowing for the variations inevitable in the interpretation of 
different agreements, some of the decisions are difficult to recon- 
cile. 56 Other cases, again, show a lenient view of what is “ partial M 
performance of the agreement and are barelv consistent with 
condition (i). 7 However, the tendency of recent decisions is 
towards a more stringent application of condition (2). 

(3) The Courts will not countenance any attempt to enforce the 
unlawful agreement, 68 and this prohibition extends to an intention 
to use for an unlawful purpose the documents containing the agree- 
ment. The plaintiff cannot succeed if he seeks to rely upon the 
terms of the agreement. Indeed, his action cannot be based on 
contract at all, but must be quasi-contractual, e.g., for money had 
and received, or in detinue or in some other form appropriate to the 
recovery of property. 60 

(4) The plaintiff must be given previous notice that he 
repudiates the agreement and seeks recovery of the property. 61 ] 

The cases mentioned above (pp. 342-344) as to recovering 
money from agents or stakeholders are also put partly on the 
grounds of recovery of property before a substantial part of the 
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f(i87o) L. R. q Eq. 475 ; 39 L. J. Ch. 304.] 

[Cf. Bom v. Ekless (i860) 5 H. & N. 925 ; 29 L. J. Ex. 438, with Apthorp v. Neville & 
Co. (1907) 23 T. L. R. 575 ; and Petherpermal Chetty v. Munianay Servai (1908) 24 
T. L. R. 462, with Alexander v. Rayson [1936] 1 K. B. 169, 190 (ineffectual attempt 
to defraud in each case).] 

[Chappell v. Poles (1837) 2 M. & W. 867, and Bone' s case and Chetty’s ease, cited in note ••.] 
[Collins v. Blantern (1767) 2 Wils. K. B. 341, 350 ; Taylor v. Bowers (1876) 1 Q.. B. D. 
291, 300 ; 45 L. J. Q,. B. 163.] 

[Alexander v. Rayson [1936] 1 K. B. 169 ; 105 L. J. K. B. 158.] 

[Berg v. Sadler & Moore [1937] 2 K. B. 138 ; 106 L. J. K. B. 593. In Bowmakers, 
Ltd. v. Barnet Instruments, Ltd. [1945] K. B. 65, the plaintiff’s claim in an action for 
conversion was successful. 

[Palyart v. Leckie (1817) 6 M. & S. 290 ; 18 R. R. 381.] 
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unlawful purpose has been carried out; this, however, does not 
seem necessary to them. 6 " 

In certain cases the parties are said not to be in pari delicto , 
particularly where the unlawful agreement and the payment take 
place under circumstances practically amounting to coercion. The 
chief instances of this kind in courts of law have been payments 
made by a debtor by way of fraudulent preference to purchase a 
particular creditor’s assent to his discharge in bankruptcy or to a 
composition. The leading modern case is Atkinson v. Denby .* 3 
There the defendant, one of plaintiff’s creditors, refused to accept 
the composition unless he had something more, and the plaintiff 
paid him 50/. before he executed the composition deed. It was 
held that this money could be recovered back. “ It is true,” said 
the Court of Exchequer Chamber, “ that both are in delicto , 
because the act is a fraud upon the other creditors, but it is not 
par delictum, because the one has the power to dictate, the other 
no alternative but to submit.” On the same ground money paid 
for compounding a penal action contrary to the statute of 
Elizabeth may be recovered back." 1 But where a bill is given by 
way of fraudulent preference to purchase a creditor’s assent to a 
composition, and after the composition the debtor chooses to pay 
the amount of the bill, this is a \oluntary payment which cannot 
be recovered."" 

In equity the application of this doctrine has been the same in 
substance, though more varied in its circumstances. The rule 
followed by courts of equity was thus described by Knight Bruce 
L.J.: “Where the parties to a contract against public policy or 
illegal are not in pari delicto (and they are not always so) and 
where public policy is considered as advanced by allowing cither, 
or at least the more excusable of the two, to sue for relief against 
the transaction, relief is given to him, as we know from various 
authorities, of which Osborne v. Williams [see below] is one.”" r> 

On this principle relief was given and an account decreed in 
Osborne v. Williams!'' where the unlawful sale of the profits of an 
office was made by a son to his father after the son had obtained 
the office in succession to his father and upon his recommendation, 
so that he was wholly under his father’s control in the matter. In 
Reynell v. S prye™ an agreement bad for champerty was set aside 

8i Hastelow v. Jackson (1828) 8 B. & C. 221 ; 32 R. R. 369 ; Mearing v. Hellings (1845) 
14 M. & W. 71 1 ; 15 L. J. Ex. 1 68, where that case was doubted, decides only this : 
a man cannot sue a stakeholder for the whole of the sweepstakes he has won in a 
lottery, and then reply to the objection of illegality that if the whole thing is illegal 
he must at all events recover his own stake. Allegans contraria non est audiendus. 
(1861) 6 H. & N. 778 ; 30L.J. Ex. 361, in Ex. Ch. 7 H. & N. 934 ; 31L.J. Ex. 362 ; 
123 R. R. 824, 835 ; the chief earlier ones are Smith v. Bromley (1760) 2 Doug. 695 ; 
Smith v. Cuff (1817) 6 M. & S. 160 ; 18 R. R. 340. 

1,4 Williams v. Hedley (1807) 8 East, 378 ; 9 R. R. 473. 

,l5 Wilson v. Ray (1839) 10 A. & E. 82 ; 50 R. R. 341. 

88 Reynell v. Sprye (1852) 1 D. M. G. 660, at 679 ; 91 R. R. 228, 244. 

07 (1811) 18 Ves. 379; 11 R. R. 218. 

68 (1852) 1 D. M. G. 660 ; 91 R. R. 228. 
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at the suit of the party who had been induced to enter into it by 
the other's false representations that it was a usual and proper 
course among men of business to advance costs and manage litiga- 
tion on the terms of taking all the risk and sharing the property 
recovered. In a later case a mortgage to secure a loan of money 
which in fact was lent upon an immoral consideration was set aside 
at the suit of the borrower on the ground that the interest of others 
besides parties to the corrupt bargain was involved. A wider 
exception is made as we have seen above, in the case of agreements 
of which the consideration is future illicit cohabitation between 
the parties. Apart from this particular class of cases, it is sub- 
mitted that the rule and its qualifications may be stated to this 
effect : 

7. Money paid or property delivered under an unlawful agree- 
ment cannot be recovered back, nor the agreement set aside at the 
suit of either party — 

unless nothing has been done in the execution of the unlawful 
purpose beyond the payment or delivery itself (and the agreement 
is not positively criminal or immoral?); 

or unless the agreement was made under such circumstances as 
between the parties that if otherwise lawful it would be voidable 
at the option of the party seeking relief 70 and the performance 
would not on the face of it be contrary to law or public policy; 71 

or, in the case of an action to set aside the agreement, unless in 
the judgment of the Court the interests of third persons require 
that it should be set aside. 

8. Where a difference of local laws is in question, the lawfulness 
ol a contract is to be determined by the law governing the sub- 
stance of the contract. 73 

Exception 1 — An agreement entered into by a citizen ill \iola- 

09 W. v. B. (1863) 3 2 Beav. 574 ; 138 R. R. 874. 

70 This form of expression seems justified by Harse v. Pearl Life Assurance Co., p. 342. 

71 Parkinson v. College of Ambulance [1925] 2 K. B. 1 ; 93 L. J. K. B. 1066. 

72 According to our modern authorities (see especially Hamlyn & Co. v. Talisker Distillery 
[1894] A. C. 202) the question is really by what law the parties intended the contract 
to be governed : Dicey, Conflict of Laws, 628. [Cf. Cheshire, Private International 
Law (2nd ed. 1938). See, too, R. v. International Trustee , &c. [1937] A. C. 500; 
106 L. J. K. B. 236 ; Vita Food Products, Inc. v. Unus Shipping Co., Ltd. [1939] A. C. 277, 
289 — 290 ; 108 L. J. P. C. 40.] The auxiliary rules for ascertaining that intention, 
and so fixing the “ proper law of the contract,” which, however, are presumptions, 
and not fixed rules of law, are that “ the proper law of a contract is indeed prima facie 
the law of the country where it is made {lex loci contractus) ” ; — see British S. Africa 
Co. v. De Beers Consolid. Mines [1910] 1 Ch. 354, 381, 382 ; 79 L. J. Ch. 345, affirmed 
[igio] 2 Ch. £02, C. A. “ — yet when a contract is made in one country, but is 
wholly or partially to be performed in another, then great weight will be given to 
the law of the place of performance ( lex loci solutionis ), as being probably the proper 
law of the contract, in regard, at any rate, to acts to be done there ” : Dicey, op. cit. 
565. The framing of a contract in terms exclusively appropriate to a particular 
system of law is a strong indication of intention to make that the governing law. [So 
is an expression of intention that a particular system of law shall apply to the contract, 
provided the intention expressed is bona fide and legal and is not contrary to public 
policy : Vita Food Products case (supra). Cf. L. Q.. R. lvi, 320— -339 (1940).] For 
American judicial doctrines, among which there is still great divergence, see Prof. 
Joseph H. Beale’s articles in Harv. Law Rev. xxiii, 79, 194. 
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tion of a prohibitory law of his own state cannot in any case be 
enforced in any court of that state. 

Exception 2 — An agreement contrary to common principles of 
justice or morality, or to the interests of the state, cannot in any 
way be enforced. 

What we here have to do with is in truth a fragment of a much 
larger subject, namely, the consideration of the local law governing 
obligations in general . 73 

The main proposition is well established, and it would be idle 
to attempt in this place any abridgment or restatement of what 
if# said upon it by writers on the Conflict of Laws. The first excep- 
tion is a simple one. The municipal laws of a particular state, 
especially laws of a prohibitory kind, are as a rule directed only to 
things done within its jurisdiction. But a particular law ma\ 
positively forbid the subjects of the state to undertake some pai- 
ticular class of transactions in any pai t of the world : and where 
such a law exists, the courts of that state must give effect to it . 74 
A foreigner cannot sue in an English court on a contract made with 
a British subject, and itself lawful at the place where it was made, 
it it is such that British subjects are forbidden by Act of Parliament 
to make it anywhere 75 It may be doubted whether such a contract 
would be recognized even by the courts of the state where it was 
made, unless the prohibition were of so hostile or restrictive a 
character as between the two states as not to fall within the 
ordinary principles of comity ( e.g ., if the tulers of a people skilled 
in a particular industry should forbid them to exercise or teach 
that industry abroad). The authorities already cited (pp. 266-267) 
as to marriages within the prohibited degrees contracted abroad b\ 
British subjects may also be usefully consulted as illustrating this 
topic. 

The second exception is by no means free from difficulties touch- 
ing its real meaning and extent . 76 There is no doubt that an agree- 
ment will not necessarily, though it will generally, be enforced if 
lawful according to its proper local law. The reasons for which 
the court may nevertheless refuse to enforce it have been variously 
expressed by judges and text-writers, and sometimes in very wide 
language. 

73 For the treatment of it in this connexion, see Savigny, Syst. 8, 269 — 276 (§ 374 C.) ; 
Story, Conflict of Laws, §§ 243 sqq 258 sqq. ; Dicey, op. cit. chaps. 24, 25. Westlake, 
Priv. Intern. Law, 3rd ed. 259, 260, states the rules thus : Where a contract contem- 
plated the violation of English law, it cannot be enforced here, notwithstanding that 
it may have been valid by its proper law. Where a contract conflicts with what are 
deemed in England to hie essential public or moral interests, it cannot be enforced 
here, notwithstanding that it may have been valid by its proper law. 

74 [But that will not prevent an English Court from giving effect to the contract if it 
is to be performed in England and is not contrary to English law : Kleinwort & Co. 
v. Ungarische , &c. Aktungcsellschaft [1939] 2 K. B. 678 ; 108 L. J. K. B. 861.] 

74 Santos v. Midge (i860) in Ex. Ch., 8 C. B. N. S. at 874 ; 29 L. J. C. P. at 350 ; 52 
R. R. 928, per Blackburn J. 

78 “ Whether an action can be supported in England on a contract which is void by 
the law of England, but valid by the law of the country where the matter is transacted, 
is a great question ” : per Wilmot J. Robinson v. Bland (1760) 2 Burr. 1083. 
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It may be taken for granted that the courts of a civilized state 
cannot give effect to rights alleged to be valid by some local law, 
but arising from a transaction plainly repugnant to the ius gentium 
in its proper sense — the principles of law and morality common 
to civilized nations. In other words a local law cannot be recog- 
nized, though otherwise it would be the proper law to look to, if 
it is in derogation of all civilized laws . 77 This indeed seems a funda- 
mental assumption in the administration of justice, in whatever 
forum and by whatever procedure. Likewise it is clear that no 
court can be bound to enforce rights arising under a system of 
law so different from its own, and so unlike anything it is accus- 
tomed to, that not only its administrative means, but the legal con- 
ceptions which are the foundation of its procedure, and its legal 
habit of mind , 78 so to speak, arc wholly unfitted to deal with them. 
For this reason the English Divorce Court cannot entertain a suit 
founded on a Mormon marriage. Apart from the question whether 
such marriages would be regarded by our courts as immoral iure 
gentium,™ the matrimonial law of England is wholly inapplicable 
to polygamy, and the aLtempt to apply it would lead to manifest 
absurdities . 80 Practically these difficulties can hardly arise except 
as to rights derived from family relations. One can hardly imagine 
them in the proper region of contracts. 

Again, judicial observations are to be found which go to the 
further extent of saying that no court will enforce anything con- 
trary to the particular views ol justice, morality or policy whereon 
its own municipal jurisprudence is founded. And this doctrine is 
supported by the general acceptance of text-writers, which in this 
department of law must needs count for more than in any other, 
owing to its comparative po\eity r in decisive authorities. But a 
test question is to be found in the tieatment of rights arising out 
of slavery’ by the courts of a free country: and for England at least 
the decision of the Exchequer Chamber in Santos v. Illidge “ gave 
such an answer to it as makes the prevailing opinion of the books 
very doubtful. Slavery is as repugnant to the principles of modern 
English law as anything can well be which has been so far admitted 
by any other civilised system that any serious question of the con- 
flict of laws could arise upon it. There is no doubt that neither the 
status of slavery nor any personal right of the master or duty of 

77 It has been laid down that con tracts to bribe or corruptly to influence officers of a foreign 
government — even if not prohibited by ihc law of that government — will not be 
enforced in the courts of the United States : Oscanyan v. Arms Co., 103 U. S. 261, 277 ; 
and this not in the interest of the foreign government, but for the sake of morality 
and the dignity of law at home. 

78 In German one might speak without any strangeness of the Rechtsbewusstsein of the 

Cburt. . 

79 That is, among Western nations. The recognition of Hindu and Mahometan law 
in British India (where moreover polygamy is in fact exceptional) stands on wholly 
different ground. 

*• Hyde v. Hyde and Woodmansee (1866) L. R. 1 P- & D. 130 ; 35 L. J. Mat. 57. 

81 (i860) 8 C. B. N. S. 861 ; 29 L. J. C. P. 348 ; 125 R. R. 919, reversing s. c. in court 
below, 6 C. B. N. S. 841 ; 28 L. J. C. P. 317 ; tao R- R- 4 ° 7 * 
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the sla\e incident thereto can exist in England/ 2 or within the 
protection of English law/" But it long remained uncertain how 
an English court would deal with a contract concerning slaves 
which was lawful in the country where it was made and to be per- 
formed. Passing over earlier and indecisive authorities/ 1 we find 
Lord Mansfield assuming that a contract for the sale of a slave 
may be good here/ 5 On the other hand, Best J. thought no action 
“ founded upon a right arising out of slavery ” would be maintain- 
able in the municipal courts of this country/ 0 In Santos v. Illidge 87 
,a Brazilian sued an English firm trading in Brazil for the non- 
delivery of slaves under a contract for the sale of them in that 
country, which was valid by Brazilian law. The only question dis- 
cussed was whether the sale was or was not under the circumstances 
made illegal by the operation of the statutes against slave trading: 
and in the result the majority of the Exchequer Chamber held that 
it was noL. It was not even contended (though the point was 
marked for argument) that at common law the Court must regard a 
contract for the sale of slaves as so repugnant to English principles 
of justice that, wherever made, it could not be enforced in England. 
But in Kaufman v. Gersori HH the Court of Appeal refused to enforce 
an agreement for compounding a criminal offence made in France 
between parties domiciled there, and valid by the law of France. 
The Court went on the ground that the agreement was obtained 
by duress, but on the facts as reported it is hard to see what duress 
there was beyond fear of the prosecution itself. Unless we may 
understand that the transaction was really mere blackmailing, it 
is not easy to reconcile the decision with Satitos \. Illidge , which 
is of equal authority. More lately Santos \ . Illidge has been treated 
by very learned members of the House of Lords as being only a 
case of construction decided on a particular statute/” However 
this may be, the earlier cases in which Lhe dicta relied upon for the 
wider doctrine have occurred have in fact been almost always deter- 
mined on considerations of local law, and in particular of the law 
of the place where the contract was to be performed. 

Thus in Robinson v. Bland 90 the plaintiff sued (i) upon a bill 
of exchange drawn upon England to secure money won at play in 
France; (3) for money won at play in France; (3) for money lent 

8 - Sommersett' s case (i 771-2) 20 St. T. 1. But in fact English opinion was still unsettled 
for many years later : see E. Fiddes, k ‘ Lord Mansfield and the Sommersett case/' 
L. Q.. R. 50, 499 (1934). 

83 Viz- on board an English ship of war on the high seas or in hostile occupation of 
territorial waters : Forbes v. Cochrane (1824) 2 B. & G. 448 ; 26 R. R. 402. 

84 They arc collected in Hargrave’s argument in Sommersett* s case. 86 20 St. Tr. 79. 

88 Forbes v. Cochrane (1824) 2 B. & G. at 469 ; 26 R. R. 418. To same effect, Stoiy, 

§ »59» in spite of American authority being adverse. 

88 [1904] 1 K. B. 591 ; 73 L. J. K. B. 320, and see Dicey, Conflict of Laws, 882, 863. 
“ Are we to believe that compounding an offence is more obviously contrary to 
universal justice than slave- trading ? ” 

88 Dynamit Actien-Gesellschaft v. Rio Tinto Co. [1918] A. G. 292, per I*ord Atkinson 
at 299, Lord Parker of Waddington at 302. 
i0 (1760) 2 Burr. 1077 ; 1 W. Bl. 234. 
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for play at the same time and place. As to the bill, it was held to 
be an English bill; for the contract was to be performed by pay- 
ment in England, and therefore to be governed by English law. 
For the money won, it could not ha\e been recovered in a French 
court of justice/' 1 and so could not in an) case be sued for here; 
but as to the money lent, the loan was lawful in France and there- 
fore recoverable here. Wilniot J. said that an action could be 
maintained in some countries by a courtesan for the price of her 
prostitution, but certainly would not be allowed in England, 
though the cause of action arose in one of those countries. Probably 
no such local law now exists. But if it did, and if it were attempted 
to enforce it in our courts, we (ould appeal, not to our own muni- 
cipal notions of morality, but to the Roman law as expressing the 
common and continuous understanding of ci\ ilized nations. Such 
a bargain is immoral iure gentium. 

In Quarrier v. Colston ' 1 it was held that money lent by one 
English subject to anothci for gaming in a foreign country where 
such gaming w r as not unlawful might be recovered in England. 
This, as well as the foregoing case, is not inconsistent with the 
rule that the law of the place of performance is to be followed. It 
must be taken, no doubt, that the parties contemplated payment 
in England. Then, what says the law of England? Money lent 
for an unlawful use cannot be lecovered. Then, was this money 
lent for an unlawful use? Thai must be determined by the law 
existing at the time and place at which the money was to be used 
in play. That law not being shown to prohibit such a use of it, 
there was no unlawful purpose in the loan, and there was a good 
cause of action, not merely by the local law, which in fact w f as 
not before the Court, 01 but by the law of England. These cases do 
show, however, that the English law against gaming is not con- 
sidered to be founded on such high and general principles of 
morality that it is to oxenide all foreign laws, or that an English 
(ourt is to presume gaming to be unlawful by a foreign law, 94 such 
a view seems indeed to be untenable since the Betting and 
Lotteries Act, 1934 (54 25 Geo. 5, c. 58), has expressly though 

subject to restrictions, allowed bookmaking and totalisators. Never- 

91 Nor, under the circumstances, in the marshal’s couit of honour which then existed ; 
but it seems the court would in any case have declined to take notice of an 
extraordinary and extra-legal jurisdiction of that sort. 

94 (1842) 1 Ph. 147 ; 65 R. R. 351- Nothing was said about the Gaming Act of 1O35 
(8 & 9 Viet. c. 109). 

9 1 The local law might conceivably without making gaming unlawful, reduce debts 
for money lent at play to the rank of natural obligations or debts of honour not 
enforceable by legal process : if the view in the text be correct, the existence of 
such a law would make no difference in the English court. 

• 4 Savigny held that laws relating to usury and gaming must be reckoned strictly 
compulsory (von strong positiver, zwingender Natur) — i.e. must be applied without 
regard to local law by every court within their allegiance, but are not to be regarded 
by any court outside it : Syst. 8. 276. The old usury laws were without doubt 
supposed to express the dictates of universal Christian morality. Some of the 
judgments in the recent English cases mentioned above seem influenced by a view 
like Savigny’s. 
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theless it is now held that no action lies on an English cheque given 
in repayment of money lent for gaming in France, such gaming 
not being unlawful there, and the consideration for the cheque 
being valid by French law. This appears to involve the doctrine 
that the Gaming Acts, so far as they invalidate securities given in 
respect of gaming debts, apply to gaming in all parts of the world 
and without any reference to the local law. For otherwise it does 
not appear how anything in the English Acts was material in the 
case . 95 Still later the actual decision in Quarner v. Colston has 
t>een unanimously confirmed by a Court of Appeal differently con- 
stituted." The resulting state of our law, whatever virtues it may 
have, has not that of simplicity. A recent judicial summary is as 
follows: “ One finds that the law is in this curious condition: that 
where the game is played in a foreign country in which it is lawful 
then the decisions on foreign gaming apply and the money can 
be sued for in the courts of this country, but where the game is 
to be played in this country the weight of opinion is in favour of 
the view that the money cannot be sued for here because the statute 
of Anne a\oids not only the security but by implication the 
consideration also. This state of the authorities is not \ery 
satisfactory .” 97 

In Hope \ . Hope " an agreement made between a husband and 
wife, British subjects domiciled in France, provided for two things 
which made the agreement void in an English court: the collusive 
conduct of a dhorce suit in England, and the abandonment by the 
husband of the custody of his children. It is worth noting that at 
the time of the suit the husband was resident in England, and it 
does not seem clear that he had not recovered an English domicil. 
Knight Bruce L.J. put his judgment partly on the ground that an 
important part at least of the provisions of the document was to 
be carried into effect in England. Turner L.J. did say in general 
terms that a contract must be consistent with the laws and policy 
of the country where it is sought to be enforced, and he appears to 
have thought the provision as to the custody of the children was 
one that an English court must absolutely refuse to enforce, 
whether to be performed in England or not, and whether by a 

Xfoidis v. Owen [1907J 1 K. B. 746 ; 76 L.J. K. B. 396, C. A., followed by a Divisional 
Court in Carlton Hall Club v. Laurence [1929] 2 K. B. 153 ; 98 L. J. K. B. 305. See 
the dissenting judgment of Fletcher Moulton L.J. and Mr. Dicey’s notes in 
L. Q,. R. xxiii, 249, and Conflict of Laws, 532, 548. Robinson v. Bland was not a 
similar case for there the money lost was distinctly stated not to be recoverable in 
France. On the other hand the only report of King v. Kemp (1863, coram Willes J.. 
relied on by Fletcher Moulton L.J.) 8 L. T. 255, is so meagre as to be hardUy 
intelligible. Qparrier v. Colston was distinguished by the majority of the Court 
(Collins M.R. and Cozens-Hardy L.J.) on the ground that there the action was not 
on a security but on the original consideration ; and this appears to be accepted 
in Saxby v. Fulton (next note). 

® w Saxby v. Fulton [1909] 2 K. B. 208 ; 78 L.J. K. B. 781 (Vaughan Williams, Buckley 
and Kennedy L.JJ.). 

** Shearman J. in Carlton Hall Club v. Laurence [1929] 2 K. B. 153, 164. 

•" ( I 857 ) 8 D. M. G. 731 ; 1 14 R. R. 306 ; per Knight Bruce L.J. 8 D. M. G. at 740 ; 
per Turner L.J. at 743 ; 114 R. R. 312, 314. 
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domiciled British subject or not. But this was not required by the 
decision and is not confirmed by any later authority. 

In Grell v. Levy 09 an agreement was made in France between 
an English attorney and a French subject that the attorney should 
recover a debt for the client in England and keep half of it. Our 
rules against champerty are not known to the French law; 1 but 
here the agreement was to be performed in England by an officer of 
an English court. 3 Perhaps, indeed, the English law governing the 
relations and mutual rights of solicitor and client may be regarded 
as a law of English procedure; and in that character, of course, 
private arrangements cannot acquire any greater power to vary it 
by being made abroad. 3 

As for agreements contrary to the public interests of the state 
in whose courts they are sued upon, it is obvious that the courts 
must refuse to enforce them without considering any foreign law. 
The like rule applied to the class of agreements in aid of hostilities 
against a friendly state of which we have already spoken. In prac- 
tice, however, an agreement of this kind is more likely than not 
to be unlawful everywhere. Thus an agreement made in New 
York to raise a loan for insurgents in China would not be lawful 
in England; but it would also not be lawful in New York, and for 
the same reason. It might possibly happen, on the other hand, 
that the United States should recognize such insurgents while they 
were not recognized by England; and in that case the courts of 
New York would regard the contract as lawful, but ours would not. 

It should be borne in mind that the foregoing discussion has 
nothing to do with the formal validity of contracts, which is 
governed by other rules (expressed in a general way by the maxim 
locus regit actum); and also that all rules as to the conflict of laws 
depend on practical assumptions as to the conduct to be expected 
at the hands of civilized legislatures and tribunals. It is in theory 
perfectly competent to the sovereign power in any particular state 
to impose any restrictions, however capricious and absurd, on the 
action of its own municipal courts; and even to municipal courts, 
in the absence of any paramount directions, to pay as much or as 
little regard as they please to any foreign opinion or authority. 

9. Supervening illegality — An agreement is in general invalid 
here if and so far as the performance of it is or becomes unlawful 
by the law of the country where it is to be performed. This is now 
the general rule; 4 there is not any different rule where the place 
of performance is out of the jurisdiction, though it would, of 

•• (1864) 16 C. B. N. S. 73 ; 139 R. R. 414. 

1 But as to officers of the courts, see Cod. Civ. 1597. 

2 Per Erie C.J. at 79. 

3 See judgment of Williams J. 

4 Dicey, Conflict of Laws, 5th ed. 657, approved in Ralli v. Cta. Naviera [1920] 2 
K. B. 287 ; 89 L. J. K. B. 999, C. A. The statement fonnerly current that illegality 
under a foreign law is equivalent here to impossibility in fact cannot now be 
accepted. 
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course, have to be proved as a fact that performance was or became 
unlawful according to the law of the local jurisdiction. 

It used to be said, as we have seen (pp. 296-297), that our 
courts do not regard the revenue laws of foreign states; under that 
doctrine an agreement aiming at the evasion of foreign revenue 
duties might be good and enforceable here; but it seems very doubt- 
lul whether any such exception would now be admitted. 

It is almost superfluous to add that the rule applies to negative 
as well as affirmative promises. 11 It would be absurd to suppose 
that an action should lie against parties for doing that which the 
legislature has said they shall be obliged to do.” a 

to. Otherwise the validity of a contract is generally determined 
by the law as it existed at the date of the contract. 

This is a wider rule than those we have already stated, as it 
applies to the form as well as to the substance of the contract, and 
not only to the question of legality but to the incidents of the 
contract generally. 11 It is needless to seek authority to show that 
an originally lawful contract cannot become in itself unlawful by 
a subsequent change in the law. [The contract, however, is dis- 
charged by frustration if that is the correct interpretation of the 
change in the law. 7 ] It does not seem certain, however, that the 
converse proposition would always hold good. Perhaps the parties 
might be entitled to the benefit of a subsequent change in the law 
if their actual intention in making the contract was not unlawful. 
[The question has been more fully considered in American law. 8 ] 

The question may be put as follows on an imaginary case, which 
the facts of Waugh v. Morris' show to be quite within the bounds 
of possibility. A. and B. make an agreement which by reason of a 
state of things not known to them at the time is not lawful. That 
state of things ceases to exist before it conies to the knowledge 
of the parties, and before the agreement is performed, but A. 
refuses to perform the agreement on the ground that it was unlaw- 
ful when made. Is this agreement a contract on which B. can sue 
A.? Justice and reason seem to call for an affirmative answer, 
and the analogy of Waugh v. Morris' where the Court looked to 
the actual knowledge and intention of the parties at the time of 

"* Wynn v. Shropshire Union Rys. and Canal Co. (1850,) 5 Ex. 420, 440. 

0 Sav. Syst. § 392 (8 435). 

7 [P. 243. See, too. Newington Local Board v. Cottingham Local Board (1879) 12 Ch. D. 
725 ; 48 L. J. Ch. 226 ; Metropolitan Water Board v. Dick [1918] A. C. 1x9 ; 87 
L. J. K. B. 370.] 

8 [Williston, Contracts, may be thus summarized. If the original bargain has been 
executed by one of the parties, his act is not invalidated by the fact that the bargain 
was illegal. But where the originally illegal bargain remains executory, subsequent 
validating legislation will not ordinarily make it lawful ; seats with statutes passed 
expressly to validate such bargains. If the bargain is absolutely void at its inception 
either because it is made so by law or because it lacks the requisites of a contract, 
a later curative statute or the repeal of a prohibitory law will not validate it. “ The 
legislature cannot make a contract when the parties themselves have made none ” ; 
§ 1758. See, too, Restatement of Contracts, § 608 (£).] 

8 (1873) L. R. 8 Q.. B. 202 ; 42 L. J. Q,. B. 57 ; p. 340. 
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the contract, is also in its favour. Apart from this, a contract which 
provides for something known to the parties to be not lawful at 
the time being done in the event,, and only in the event, of its 
being made lawful, is free from objection and valid as a condi- 
tional contract : 10 unless, indeed, *he thing were of such a kind 
that its becoming lawful could not be properly or seriously con- 
templated . 11 


RESULTS AS TO KNOWLEDGE Ol' PARTIES 

It may be useful to collect here in a separate form the results 
of die foregoing discussion, so far as they show in what circum- 
stances and to what extent the knowledge of the parties is 
material on the question of illegality. 

(i) If the immediate object of agreement be unlawful, the know- 
ledge of either or both parties is immaterial : 12 except, perhaps, 
where the agreement is made in good faith and in ignorance of a 
state of things making it unlawful: and in this case it is sub- 
mitted for the reasons above given that the agreement becomes 
valid if that state of things ceases to exist in time for the agree- 
ment to be lawfully performed according to the original intention. 

(ii) A. makes an agreement with B. the execution of which 
would involve an unlawful act on BAs part (c.g., a breach of B/s 
contract with C.). 

If A. does not know this, there is generally a good contract, and 
A. can sue B. for a breach of it, though B. cannot be compelled 
to perform it or may be restrained 18 from performing it. We may 
say (and must, it seems, where the illegality is such as to involve 
a personal incapacity on B/s part to make such a contract) that B. 
is deemed to warrant that he can lawfully perform his promise. 

The contract is voidable at A/s option on the ground of fraud, 
if B. has falsely stated or actively concealed the facts; but not 
otherwise . 14 

If A. does know the facts, the agreement is void . 15 

10 Taylor v. Chichester and Midhurst Ry. Co. (1867) L. R. 4 H. L. 628, 640, 645 ; 39 
L. J. Ex. 217 ; cp. Mayor of Norwich v. Norfolk Ry. Co. (1855) 4 E. & B. 397 ; 24 
L. J. Q.. B. 105 ; 99 R. R. 518 ; p. 256. 

1 1 Gp. D. 16. 1. de cont. empt. 34 § 2 (Paulus). Liberum hominem scientes emere non 
possumus ) sed nec talis emptio aut stipulatio admittenda eat : cum serous erit , 
quamvis dixerimus futuras res emi posse ; nec enim fas est eiusmodi casus 
exspectare. 

1 J A strong illustration of this will be found in Wilkinson v. Loudonsack (1814) 3 M. & S. 
1 17 ; 15 R. R. 438. In South African Breweries v. King [1899] 2 Ch. 173 ; 68 
L. J. Ch. 530, in G. A. [1900] 1 Ch. 273 ; 69 L. J. Ch. 171, the parties were advised 
that a clause of their agreement was, or might be held, invalid by the local law, 
but executed the agreement containing that clause for what it might be worth. 
Nothing decided in the case turned upon this rather curious state of facts. 

11 Jones v. North (1875) L. R. 19 Eq. 426 ; 44 L. J. Ch. 388. 

14 Beachey v. Brown (i860) E. B. & E. 796 ; 29 L. J. Q.. B. 105 ; 113 R. R. 892 ; but 
one can never be quite safe in drawing any general conclusion from a decision on 
the contract to marry. And cp. D. 18. 1 . de cont. empt. 34 § 3. 

1* [Cf. Prof. Lauterpacht in L. Q,. R. lii, 494 — 5 a 9 (* 936 ) "• “ Contracts to break a 
contract.” 
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An agreement conditional on M.’s consent to something for which that 
consent is required is of course good enough. Likewise A. may well 
promise Z. that he will do such a thing and for that purpose will procure 
M.’s consent. Whether a condition or undertaking of this kind can ever, 
in special circumstances, be implied may be a question of some nicety. 

(iii) A. makes an agreement with B. who intends by means of 
the agreement or of something to be obtained or done under it 
to effect an unlawful or immoral purpose. 

If A. does not know of this purpose, there is a contract voidable 
at his option when he discovers it. 

1 If he does know of it, the agreement is void. 
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MISTAKE 


Pari I — Of Mistake in General 

far we have been dealing for the most part with general con- 
ditions for the formation or subsistence of a valid contract, and 
accordingly the rules of law we have had occasion to explain are 
for the most part collateral or even paramount to the actual inten- 
tion or belief ol the parties. Apparent exceptions occur, but are 
mostly reducible to rules of construction. We now come to deal 
with cases in which the consent of the parties is the central point 
of the inquiry; the question being how the legal validity of an 
agreement is affected when the consent or apparent consent is 
determined by certain causes. 

The existence ol consent is ascertained in the fust instance b) 
the rules and piinriples set forth in the first chapter. When the 
requirements there stated are satisfied by a proposal duly accepted, 
there is on the fate of the matter a good agreement, and the mutual 
communications ol the parties are taken as the expression of a 
\alid consent. But we still require other conditions in order to 
make the consent binding on him who gives it, although their 
absence is in general nor to be assumed, and the party seeking to 
enforce a contract is not expected to give affirmative proof that 
they have been satisfied. Not only must there be consent, but the 
consent must be true, full, and free. 

The reality and completeness of consent may be affected by 
ignorance, that is, either by wrong belief (which may consist in 
or include oblivion of material facts) or by mere absence of infor- 
mation or belief as to some fact material to the agreement. Free- 
dom of consent may be affected by fear or by the consenting party 
being, though not in bodily or immediate fear, yet so much under 
the other s power, or in dependence on him, as not to be in a 
position to exercise his own deliberate choice. Now the results 
are different according as these states of mind are or are not due 
to the conduct of the other party (or, in certain cases, to a relation 
between the parties independent of the particular occasion). When 
they are so, the legal aspect of the case is altogether changed, and 
we look to that other party’s conduct or position rather than to the 
state of mind induced by it. We speak not of Mistake induced by 
Fraud, but of Fraud simply, as a ground for avoiding contracts, 
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though there can be no Fraud where there is no Mistake. We have 
then the following combinations : 


A. Ignorance. 

a. Not caused by act 1 of other party, is 

referred in law to the head of Mistake . 

Caused by act 1 of other party 

b. without wrongful intention. Misrepresentation . 

c. with wrongful intention. Fraud [or, in some 

cases, Mistake 1 

f B. Fear, or dependence excluding freedom of action. 

Not caused by act 2 of other party or 

relation between the parties. (Immaterial.) 

d. Caused by such acts. Duress or Coercion. 

e. By such relation. Undue influence . 

The term “ mutual mistake ’* has long been in common use to signif y 

the fact of both parties holding and acting on the same erroneous belief. 
It is more correct to say “ common/* but the usage is older than the 
similar one of “ mutual friend/* and seems to be inveterate. It is not so 
bad as Walter Scott’s “ mutual door ** for a communication door between 
two rooms, quoted in the Oxford Dictionary. There would be a real 
mutual mistake if A. and B., in fact unknown to one another, met by 

chance, A. greeted B. taking him for M., and B. returned the greeting 

taking A. for N. 

The legal consequences of these states of things are exceedingly 
various. 


a. Mistake does not of itself affect the validity of contracts at all/ 
But mistake may be such as to prevent any real agreement from 
being formed; in which case the agreement is void; or mistake 
may occur in the expression of a real agreement; in which case, 
subject to rules of evidence, the mistake can be rectified. There 
are also rules in the construction of certain species of contracts 
which are founded on the assumption that the expressions used 
do not correspond to the real intention . 3 Note that Mistake is 
not a term of art and no general positive rule of law can be framed 
about it. Attempts at a technical definition are useless . 4 

b. Contracts induced by material misrepresentation of fact, even 
if the representation was made with belief in its truth, are void- 
able at the option of the party misled. 

In several kinds of contracts a party in possession of material 
facts is under a positive duty to disclose them, and failure so to 
do has the same effect as active misrepresentation.* 


1 It will be seen hereafter that omissions are equivalent to acts for this purpose in 
certain special cases. 

lB [E.g., Foster v. Mackvmon (1869) L. R. 4 C. P. 704 ; post, 374.] 

9 Just as fear, merely as a state of mind in the party, is in itself immaterial. As fear 
is to Coercion, so is Mistake to Fraud : Sav. Syst. 3. 1 16. 

3 Pp. aoa — 203. 

4 Tne notion that the word Mistake has some kind of magic virtue, put about for many 
years by text-writers on equity jurisprudence and even by some judges, is answerable 
for much confused thinking and for sundiy doubts not yet cleared up. 

6 It will be seen, when we come to the details, that these specially stringent rules are 
in fact much older than the declaration of a general one. 
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c. Contracts induced by fraud are not void, but voidable at the 
Option of the party deceived. 3 * 5 * * 

p, e. Contracts entered into under coercion or undue influence 
are not void, but voidable at the option of the party on whom 
coercion or undue influence is exercised. 

It is now seldom, if ever, necessary or useful to consider the 
former differences between the doctrines of the common law and 
those of equity. 

These topics have now to be considered in order. And first of 
Mistake. 

The whole topic was formerly surrounded with a great deal of con- 
fusion in our books, though on the whole of a verbal kind, and more 
embarrassing to students than to practitioners. Exactly the same kind 
of confusion prevailed in the civil law (whence indeed some of it passed 
on to our own) until Savigny cleared it up in the masterly essay which 
forms the Appendix to the third volume of his System. The principles 
there established by him have been fully adopted by later writers, n and 
appear to be in the main applicable to the law of England. 

The difficulties which have arisen as well as with us as in the civil law 
may be accounted for under the following heads : 

(1) Confusion of proximate with remote causes of legal consequences; 
in other words, of cases where mistake has legal results of its own with 
cases where it determines the presence of some other condition from 
which legal results follow, or the absence of some other condition from 
which legal results would follow, or even where it is absolutely irrevelant. 

(2) The assertion of propositions as general rules which ought to be 
taken with reference only to particular effects of mistake in particular 
classes of cases. Such are the maxim Non videntur qui errant conscntirr 
and other similar expressions, and to some extent the distinction between 
ignorance of fact and of law. 7 

(3) Omission to assign an exact meaning to the term “ ignorance of 
law ” in those cases where the distinction between ignorance of law and 
ignorance of fact is material (the true rule, affirmed for the Roman law 
by Savigny, and in a slightly different form for English law by Lord 
Westbury 8 being that “ ignorance of law ” means only ignorance of a 
general rule of law, not ignorance of a right depending on questions of 
mixed law and fact, or on the true construction of a particular 
instrument). 

It is needless to point out in detail how these influences have operated 
on our books and even on judicial expressions of the law. We rather 
proceed to deal with the matter affirmatively on that which appears to 
us its true footing. 

m [Fraud may, in some circumstances, induce a mistake of fact which avoids the 
contract; Cundy v. Lindsay (1878) 3 App. Cas. 459 ’> post, 380.] 

• Some of his conjectural dealings with specific anomalies in the Roman texts are at 
least daring, but this does not concern English students. For the old difficulties, 
cp. Grotius De lure B. ac P. 1 . ii. c. 1 r, 6. “De pacto errands perplexa satis tractatio 
est.” 

* See Savigny’s Appendix, Nos. VII., VIII. Syst. 3, 342, 344. 

8 Cooper v. Phibbs (1867) L. R. 2 H. L. at 170 : to which the dicta in the later case of 
Earl Beauchamp v. Winn (1873) L. R. 6 H. L. 223, really add little or nothing. [The 
meaning of mistake of law is investigated by the editor of this book in 59 L. Q. R. 
(>943h 327—342 ] 
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1. — MISTAKE IN GENERAL® 

The general rule of private law is that mistake as such has no 
legal effects at all. This may be more definitely expressed as 
follows : 

When an act is done under a mistake, the mistake does not 
either add anything to or take away anything from the legal conse- 
quences of that act either as regards any right of other persons or 
any liability of the person doing it, nor does it produce any special 
consequences of its own; 

' Unless knowledge of something which the mistake prevents 
from being known, or an intention necessarily depending on such 
knowledge, be from the nature of the particular act a condition 
precedent to the arising of some right or duty under it. 

Special exceptions to the rule exist, but even these are founded 
on special reasons beside, though connected with, the mistake 
itself. 

Before proceeding to exemplify the truth of this proposition we 
will cite the nearest approach to a comprehensive statement of 
principle yet made by high judicial authority. “ It is true that in 
general the test of intention in the formation of contracts and the 
transfer of property is objective; that is, intention is to be ascer- 
tained from what the parties said or did. But proof of mistake 
affirmatively excludes intention. It is, however, essential that the 
mistake relied on should be of such a nature that it can be 
properly described as a mistake in respect of the underlying 
assumption of the contract or transaction or as being fundamental 
or basic. Whether the mistake does satisfy this description may 
often be a matter of great difficulty /’ 10 

First, mistake is in general inoperative as to the legal position 
or liability of the party doing an act. We must premise that a 
large class of cases is altogether outside this question, as appears 
by the qualification with which the rule has just been stated; 
those, namely, where a liability attaches not to the doing of an act 
in itself, but to the doing of it knowingly. There, if the act is 
clone without knowledge, the offence or wrong is not committed, 
and no liability arises. It is not that ignorance is an excuse for 
the wrongful act, but that there is no wrongful act at all . 11 

It is certain that ignorance is as a rule no excuse as regards 
either the liabilities of a quasi-criminal kind which arise under 

• [See Dr. Cheshire in 60 L, Q.. R. (1944), *75 — 189- For American law, see 
Williston, §§1535 — 1600 F ; and Restatement of Contracts, Ch. 17.] 

10 Norwich Union Fire Insce. Soc. v. Wm. H. Price , Ltd. [1934] A. C. 455, 463 ; 103 
L. J. P. C. 1 15, judgment of Jud. Comm, delivered by Lord Wright. 

11 The wider question how far and under what conditions ignorance of fact excludes 
criminal liability is beyond the scope of this work, and too important to be discussed 
incidentally. See thereon Stephen’s Digest of Criminal Law, Art. 45 ; Reg. v. Prince 
(1875) L. R. 2 C. R. 154 ; 44 L. J. M. C, 122 ; and consult O. W. Holmes, The 
Common Law, pp. 49 sqq. 
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penal statutes 12 or such as are purely civil. Thus ignorance of 
the true ownership of property is no defence to an action for 
its recovery, except for carriers and a few other classes of persons 
exercising public employments of a like nature, who by the neces- 
sity of the case are specially privileged . 13 Again, railway companies 
and other employers have in many cases been held liable for acts 
of their servants done as in the exercise of their regular employ- 
ment, and without any unlawful intention, but in truth unlawful 
by reason of a mistake on the part of the servant: the act being 
one which, if the state of circumstances supposed by him did exist, 
would be within the scope of his lawful authority . 14 Of course 
the servant himself is equally liable. Here, indeed, it looks at 
first sight as if the mistake gave rise to the employer’s liability. 
For the act, if done with knowledge of the facts, and so merely 
wrongful in intention as well as in effect, would no more charge 
the employer than if done by a stranger. But it is not that mistake 
has any special effect, but that knowledge, where it exists, takes 
the thing done out of the class of authorized acts. The servant 
who commits a wilful and gratuitous wrong, or goes out of his 
way to do something which if the facts were as he thought might 
be lawful or even laudable, but which he has no charge to do, is 
no longer about his master’s business. 

Real exceptions are the following: — An officer of a court who 
has quasi-judicial duties to perform, such as those of a trustee in 
bankrupty, is not personally answerable for money paid by him 
under an excusable misapprehension of the law . 13 Also an officer 
who in a merely ministerial capacity executes a process apparently 
regular, and in some cases a person who pays money under com- 
pulsion of such process, not knowing the want of jurisdiction, is 
protected, as it is but reasonable that he should be . 10 BuL this 
special exception is confined within narrow bounds. Mistake as 
to extraneous facts, such as the legal character of persons or the 
ownership of goods is no excuse. It is “ a well-established rule of 
law that if by process the sheriff is desired to seize the goods of A., 
and he takes those of B., he is liable to be sued in trover for 
them / 17 A sheriff seized under a fi. fa. goods supposed to belong 
to the debtor by marital right. Afterwards the supposed wife dis- 
covered that when she went through the ceremony of marriage 
the man had another wife living: consequently she was still the 
sole owner of the goods when they were seized. Thereupon she 

12 That ignorance cannot be pleaded in discharge of statutory penalties, sec Carter v. 

McLaren (1871) L. R. 2 Sc. & D. 125-6. 

13 Fowler v. Hollins (1872) Ex. Ch. L. R. 7 Q.. B. 6r6 ; affd, in H. L. nom HvUins v. Fowler 

(1874-5) L- R- 7 H. L. 757- 

14 See Pollock on Torts, 14th ed. 72—75. 

13 Ex parte Ogle (1873) L. R. 8 Ch. 711 ; 42 L. J. Bk. 90. 

!• See Mayor of London v. Cox (1866) L. R. 2 H. L. at 269 ; 36 L. J. Ex. 225. 

17 Lord Tenterden C.J. Glasspoole v. Young (1829) 9 B. & C. 696, 700 ; 33 R. R. 294, 

297 ; cp. Garland v. Carlisle (1837) 4 Cl. & F. 693. 
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brought trover against the sheriff, and he was held liable, though 
possibly the plaintiff might have been estopped if she had asserted 
at the time that she was the wife of the person against whom the 
writ issued . 18 The powers of a Superior Court, under express 
rules or otherwise, to correct slips in its own proceedings, is on a 
different footing: but it is not exercised indiscriminately . 10 

There are certain classes of cases in which it may be said that 
mistake, or at any rate ignorance, is the condition of acquiring 
legal or equitable rights. These are the exceptional cases in which 
an apparent owner having a defective title, or even no title, can 
give to a purchaser a better right than he has himself, and which 
fall partly under the rules of law touching market overt and 
the transfer of negotiable instruments, partly under the rule of 
equity that the purchase for valuable consideration without notice 
of any legal estate, right, or advantage is ‘ an absolute, unqualified, 
unanswerable defence against any claim to restrict the exercise 
or enjoyment of the legal rights so acquired / 1 These rules depend 
on special reasons. The two former introduce a positive excep- 
tion to the ordinary principles of legal ownership, for the protec- 
tion of purchasers and the convenience of trade. It is natural and 
necessary that such anomalous privileges should be conferred only 
on purchasers in good faith. Now good faith on the purchaser's 
part presupposes ignorance of the facts which negative the vendor's 
apparent title. It may be doubted on principle, indeed, whether 
this ignorance should not be free from negligence (in other words, 
accompanied with “ good faith " in the sense of the Indian Codes), 
in order to entitle him. For some time this was so held in the case 
of negotiable instruments, but is so no longer. The rule of equity 
though in some sort analogous to this, is not precisely so. A. trans- 
fers legal ownership to B., a purchaser for value, by an act effectual 
for that purpose. If in A.'s hands the legal ownership is fettered 
by an equitable obligation restraining him wholly or partially from 
the beneficial enjoyment of it, this alone will not impose any 
restriction upon B. For all equitable rights and duties are, in their 
origin and proper nature, not in rem but in personam : they con- 
fer obligationes not dominia. But if B. (by himself or his agent) 

11 Glasspoole v. Toung (1829) 9 B. & C. 696, 701 ; 33 R. R. 294, 298. 

19 Ainsworth v. Wilding [1896] 1 Ch. 673 ; 65 L. J. Ch. 432 ; and see Re Coles and 
Ravenskear [1907] 1 K. B. 1 ; 76 L. J. K. B. 27, C. A., as to relieving a party against 
his own adviser’s mistake in matter of procedure. Again the effect of a ministerial 
blunder in executing the Court’s orders may be to nullify the whole proceeding, 
asT being a merely unauthorised act, and leave the Court free : Re Joseph Clayton, 
Lid . [1920] 1 Ch. 257 ; 89 L. J. Ch. 188. 

20 Pilcher v. Rawlins (1872) L . R. 7 Ch. 259, 269 ; 41 L. J. Ch. 485, per James L.J. ; 
Blackwood v. London Chartered Bank of Australia (1874) F. R. 5 P. C. 92, ill ; 43 
L. L P. C. 25. 

21 This applies not only to purely equitable claims but to all purely equitable remedies 
incident to legal rights. But it does not apply to those remedies for the enforcement 
of legal rights which in a few cases have been administered by courts of equity con- 
currently with courts of law : Per Lord Westbury, Phillips v. Phillips (1861) 4 D. F. 
208 ; 31 L. J. Ch. 321 ; 135 R. R- 97- 

21 See Chap. 5, p. 178. 
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knows of the equitable liability, or if the circumstances are such 
that with reasonable diligence he would know it, then he makes 
himself, actively by knowledge, or passively by negligent ignorance, 
a party to A.’s breach of duty . 23 In such case he cannot rely on 
the legal right derived from A., and disclaim the equitable liability 
which he knew or ought to have known to attach to it: and the 
equitable claim is no less enforceable against him than it formerly 
was against A. To be accurate, therefore, we should say not that 
an exception against equitable claims is introduced in favour of 
innocent purchasers, but that the scope of equitable claims is 
extended against purchasers who are not innocent; not that ignor- 
ance is a condition of acquiring rights, but that knowledge (or 
means of knowledge treated as equivalent to actual knowledge) is 
a condition of being laden with duties which, as the language of 
equity has it, affect the conscience of the party . 24 

Even here the force and generality of the main rule is shown by 
the limits set to the exceptions. The purchaser of any legal right 
for value and without notice is to that extent absolutely protected. 
But the purchaser of an equitable interest, or of a supposed legal 
right which Liu ns out to be only equitable, must yield to all 
prior equitable rights/* however blameless or even unavoidable 
his mistake may have been. Again, no amount of negligence will 
vitiate the title of a bona fide holder of a negotiable instrument, 
but not the most innocent mistake will enable him to make title 
through a forged indorsement. Where a bill was drawn payable 
to the order of one H. Davis and indorsed by another H. Davis, 
it was held that a person who innocently discounted it on the faith 
of this indorsement had no title . 26 It might also be said that where 
tacit assent or acquiescence is in question, there ignorance is in 
like manner a condition of not losing one’s rights. But this is not 
properly so. For it is not that ignorance avoids the effect of 
acquiescence, but that there can be no acquiescence without know- 
ledge. It is like the case where knowledge or intention must be 
presenL to constitute an offence. In this case and for this purpose 
" nulla voluntas errantis est .” 27 

The same principles hold in cases more directly connected with 


23 Thus one who acquires property known to be part of a trust estate from a vendor 
known to be a trustee, and conveying otherwise than under the authority of the 
Court itself, takes it subject to all trusts and equities : Perham v. Kempster [1907] 
1 Gh. 373, 380 ; 76 L. J. Gh. 223. 

31 Observe that on the point of negligence the rule of equity differs from the rules of 
law : though, as the subject-matter of the rules is different, there is no actual conflict. 

33 Phillips v. Phillips (1861) 4 D. F. J. 208 ; 31 L. J. Ch. 321. A court of equity would 
not deprive a purchaser for value without notice of anything he had actually got, 
e.g., possession of tide deeds : Heath v. Crealock (1874) L. R. 10 Ch. 22 ; 44 L. J. Ch, 
*57 » Waldy v. Gray (1875) L. R. 20 Eq. 238 ; 44 L. J. Ch. 394 ; but now that 
the Court can administer Doth legal and equitable remedies in every case this rule 
has lost its practical importance : Re Cooper (1882) 20 Ch. Div. 61 1, 632 ; 51 L. J. Ch. 
862, Similarly as to discovery : Ind, Coope & Co. v. Emmerson (1887) 12 App. Ga. 300. 

*• Mead v. Toting (1790) 4 T. R. 28 ; 2 R. R. 314. 

17 D. 39. 3. de aqua ptuv. 20. 
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the subject of this work. A railway company carries an infant 
above the age of three years without taking any fare, the clerk 
assuming him to be under that age, and there being no fraud on 
the part of the person in whose care he travels; the mistake does 
not exclude the usual duty on the company's part to carry him 
safely. 28 A person who does not correctly know the nature of his 
interest in a fund disposes of it to a purchaser for value who has 
no greater knowledge and deals with him in good faith; if he 
afterwards discovers that his interest was in truth greater and more 
valuable than he supposed ii to be, he cannot claim to have the 
transaction set aside on the ground of this mistake. 39 This, how- 
ever, is to be taken with caution, for it applies only to cases where 
the real intention is Vo deal with the party’s interest, whatever it 
may be. The result would be quite different if the intention of 
both parties were to deal with it only on the express or implied 
condition that the state of things is not otherwise than it is sup- 
posed to be (pp. *39-241 and 372-374). 

So far, then, mistake as such does not improve the position 
of the party doing a mistaken act. Neither does it as a rule make 
it any worse. A mistaken demand which produces no result does 
not affect a plaintiff’s right to make the proper demand afterwards. 
Where B. holds money as A.’s agent to pay it to C., and appro- 
priates it to his own use, C. may recover from A. notwithstanding a 
previous mistaken demand on B.’s estate, made on the assumption 
that B. would be treated as C.’s own agent. 30 Nor does a mistaken 
repudiation of ownership prevent the true owner of goods from 
recovering damages afterwards for injury done to them by the 
negligence of a bailee, whose duty it was to hold them for the true 
owner at all events. 31 This is independent of and quite consistent 
with the rule that a party who has wholly mistaken his remedy 
cannot be allowed to proceed by way of amendment in the same 
action in an entirely different form and on questions of a different 
character. 3 3 

Next, mistake does not in general alter existing rights. The 
presence of mistake will not make an act effectual which is other- 
wise ineffectual. Many cases which at first sight look like cases 

ss Austin v. G. IV. R. Co. (1869) L. R. 2 Q.. B. 442 ; 36 L. J. Q. B. 201. The mother 
of the infant plaintiff took only one ticket for herself ; it seems that the contract 
operated in favour of both (Lush J. L. R. 2 Q. B. at 447). But the rase is really 
one of those on the border-line of contract and tort, where the breach is not so much 
of a contractual duty as of a general duty annexed by law to a particular business or 
undertaking, such as was the ground of the action of assumpsit in its original form. 
See judgment of Blackburn J. and cp. the remarks of Grove J. in Foulkes v. Metropolitan 
District Ry. Co. (1880) 4 C. P. D. at 279 ; 49 L. J. C. P. 361, and the author’s “ Law 
of Torts,” 14th ed. 432 sqq. 

29 Marshall v. Collett (1835) 1 Y. & G. Ex. 232 ; 41 R. R. 254. * 

*° Hardy v. Metropolitan Land and Finance Co. (1872) L. R. 7 Gh. 427, 433 ; 41 L. J. 
Ch. 257. 

81 Mitchell v. Lancashire and Yorkshire Ry. Co. (187*5) L- R» *0 Q.- B. 236, 261 ; 44 
L. J. Q.. B. 107. 

82 Jacobs v. Seward (1872) L. R. 5 H. L. 464 ; 41 L. J. C. P. 221. 



MISTAKE 


365 

of relief against mistake belong in truth to this class, the act being 
such that for reasons independent of the mistake it is inoperative. 
Thus a trustee’s payment over of rents and profits to a wrong 
person, whether made wilfully and fraudulently, or ignorantly and 
in good faith, cannot alter the character of the trustee’s posses- 
sion.” Where the carrier of goods after receiving notice from an 
unpaid vendor to stop them nevertheless delivers them by mistake 
to the buyer, this does not defeat the vendor’s rights: for the right 
of possession 34 revests in the vendor from the date of notice, if given 
at such a time and under such circumstances that the delivery 
can and ought to be prevented , 33 and the subsequent mistaken 
delivery has not, as an intentional wrongful delivery would not 
have, any power to alter it . 36 Again, by the rules of the French 
Post Office the sender of a letter can reclaim it after it is posted 
and before the despatch of the mail. C., a banker at Lyons, posted 
a letter containing bills of exchange on England endorsed to D., an 
English correspondent. These were in return for a bill on Milan 
sent by D. to C. Befoic the despatch of the mail, learning from 
D’s agent at Lyons that the bill on Milan would not be accepted 
and D. desired that no remittance should be made, C. sent to the 
post-office to stop the letter. It was put aside from the rest of the 
mail, but by a mistake of C.’s clerk in not completing the proper 
forms it was despatched in the ordinary course. It was held that 
there was no effectual delivery of the bills to D., and that the 
property remained in C. The mistake of ihe clerk could not take 
“ the effect of making the property in the bills pass contrary to 
the intention of both indorser and indorsee.” * 7 Had not the revo- 
cation been at the indorsee s request, then indeed the argument 
would probably have been correct that it was a mere uncompleted 
intention on C.’s part: for as between C. and the post office every- 
thing had not been done to put an end to the authority of the 
post-office to forward the letter in the regular course of post . 38 

Again, the legal effect of a transaction cannot be altered by the 
subsequent conduct of the parties : and it makes no difference if 
that conduct is founded on a misapprehension of the original legal 
effect. A man who acts on a wrong construction of his own duties 

aa Lister v. Pickford (1865) 34 Beav. 576, 582 ; 34 L. J. Ch. 582 ; 145 R. R. 677. 

84 The book has property ; but the word must here, as often, mean only right to possess. 
It is now well understood that stoppage in transitu does not rescind the contract : 
Sale of Goods Act, 1893, s. 48 ; Kmp v. Falk , 7 App. Ga. at 581. 

86 Whitehead v. Anderson (1842) 9 M. & W 518 ; 11 L. J. Ex. 157 ; 60 R. R. 619 
Blackburn on Cont. of Sale, 269, 2nd ed. by Graham, 384. 

84 LiU v. Cowley (1816) 7 Taunt. 169 ; 17 R. R. 4 s2 - 

37 Ex parte Cole (1873) L. R. 9 Ch. 27, 32 ; 43 L. J. Bk. 19. 

38 Anderson* s case (1869 L, R. 8 Eq. 500, may possibly be supported on a similar ground . 
It was there held that a transfer of shares sanctioned by the directors and registered 
in ignorance that calls were due from the transferor might afterwards be cancelled, 
even by an officer of the company without authority from the directors, on the 
facts being discovered. It may be that the directors* assent to the transfer is not 
irrevocable (apart from the question of mistake) until the parties have acted upon 
it. Sed qu. At all events the dictum that “ fraud or mistake, either of them, is 
enough to vitiate any transaction does not recommend the decision. 
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under a contract he has entered into, does not thereby entitle 
himself, though the acts so done be for the benefit of the other 
party, to have the contract performed by the other according to 
the same construction . 09 This decision was put to some extent 
upon the ground that relief cannot be given against mistakes of 
law. But it is submitted that this is not a case where the distinc- 
tion is really material. Suppose the party had not construed the 
contract wrongly, but acted on an erroneous recollection of its 
actual contents, the mistake would then have been one of fact, 
but it is obvious that the decision must have been the same. Still 
less can a party to a contract resist the performance of it merely 
on the ground that he misunderstood its legal effect at the time / 0 
Every party to an instrument has a right to assume that the others 
intend it to operate according to the proper sense of its actual 
expressions / 1 

It must be remembered, however, that where both parties have 
acted on a particular construction of an ambiguous document, 
that construction, if in itself admissible, will be adopted by the 
Court / 3 To this extent its original effect, though it cannot be 
altered , may be explained by the conduct of the parties. And more- 
over, if both parties to a contract act on a common mistake as to 
the construction of it, this may amount to a variation of the con- 
tract by mutual consent / 3 And a mistake of one party induced, 
though innocently, by the other has the same effect as a common 
mistake / 4 This is in truth another illustration of the leading 
principle. Here the conduct of the parties in performing the 
contract with variations would show an intention to vary it if the 
true construction were present to their minds. It might be said 
that they cannot mean to vary their contract if they do not know 
what it really is. But the answer is that their true meaning is to 
perform the contract at all events according to their present under- 
standing of it, and thus the mistake is immaterial. It may well be 

8 ® Midland G. W. Ry . of Ireland v. Johnson (1858) 6. H. L. C. 798, 81 1 ; 108 R. R. 313, 
319, per Lord Chelmsford. On the other hand, one who takes a wider view of ms 
rights under a contract than the other party will admit is free to waive that dispute 
and enforce the contract to the extent which the other does admit : Preston v. Luck 
(1884) 27 Ch. Div. 497. 

40 Powell v. Smith (1872) L.R. 14 Eq. 85 ; 41 L. J. Ch. 734. The dictum in Wycombe 
Ry. Co. v. Donnington Hospital (1666) L. R. 1 Ch. 773, cannot be supported in any 
sense contrary to this. 

41 Per Knight Bruce L.J. Bentley v. Mackey (1862) 4 D. F. J. 285. Cp. Ch. 6., pp. 
201 — 202. 

41 Forbes v. Watt (1872) L. R. 2 Sc. & D. 214. Evidence of the construction put on 
an instrument by some of the parties is of course inadmissible : MeClean v. Rennard 
(1874) L. R. 9 Ch. 336, 349 ; 43 L. J. Ch. 323. And a party who has acted on one 
of two possible constructions of an obscure agreement cannot afterwards enforce 
it according to the other : Marshall v. Berridge (1881) 19 Ch. Div. 233, 241 ; 51 
L.J. Ch. 329. 

43 Midland G. W. Ry. of Ireland v. Johnson (1858) 6 H. L. G. 812-3. In the particular 
case the appellants were an incorporated company, and therefore it was said could 
not be thus bound : sod qu. 

Wilding v. Sanderson [1897J 2 Ch. 534 ; 66 L. J. Ch. 684, C. A. ; Stewart v. Remedy 
(No, 2) (1890) 15 App. Ca. 75, to 8. 
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that the parties are acting on a real original intention incorrectly 
expressed in the contract. 

Again, mistake, in the sense of omission by pure forgetfulness 
to do something that ought to have been done, is not a ground 
for a court of equity in its discretion (assuming that it has jurisdic- 
tion) to relieve against forfeiture. 1 " 

The special classes of cases in which mistake can properly be 
said to be of importance are believed to be as follows: 

1. Where mistake is such as to exclude real consent, and so 
prevent the formation of any contract, there the seeming agree- 
ment is void. Of this we shall presently speak at large (Part 2 
of this chapter). 

a. Where a mistake occurs in expressing the terms of a real 
consent, the mistake may be remedied by the equitable juris- 
diction of the Court. Of this also we shall speak separately 
(Part 3). 

3. A renunciation of rights in general terms is understood not 
to include rights of whose actual or possible existence the party 
was not aware. This is in truth a particular case under No. 2. 

All these exceptions may be considered as more apparent than 
real. 

4. Money paid under a mistake of fact may be recovered back. 
This is a real exception, and the most important of all. Yet 

even here the legal foundation of the right is not so much the 
mistake in itself as the failure of the supposed condition on which 
the money was paid; and the question is not of avoiding an exist- 
ing obligation but of creating a new one. 

2 . MISTAKE OF FACT AND OF LAW 11 ’ 

Mere ignorance of law will not generally furnish any excuse or 
defence. 47 As has often been said, the administration of justice 
would otherwise be impossible. Practically the large judicial dis- 
cretion which can be exercised in criminal law may be trusted to 
prevent the rule from operating too harshly in particular cases. 
On the other hand it would lead to hardship and injustice not 
remediable by any judicial discretion if parties were always to be 
Ijound in matters of private law by acts done in ignorance of their 

45 Barrow v. Isaacs [1891] 1 Q,. B. 4^ ; 60 L. J. Q. B. 179, C. A. 

49 [I have examined the topic in 59 L. Q,. R. (194.3), 327 — 342, P. H. W. For American 
law, see Williston, Contracts, §§1581 — 1592. Practice is by no means uniform in 
the various States as to the distinction between mistake of fact and mistake of law. 
Eight States have refused to draw the distinction and allow relief for either kind of 
mistake. Two others have gone to the opposite extreme of denying the exception 
(generally admitted in most of the States) that a mistake purely of law justifies no 
relief : ti. §1582.] 

47 For a modem illustration, see Utcrmehle v. Moment (1904) 197 U. S. 40, 55, 56. As 
to the current but inaccurate form of statement, see per Maule J. Alartindale v. 
Falkner (1846) 2 C. B. at 719 ; 69 R. R. at 61 1 : “ There is no presumption in this 
country that every person knows the law : it would be contrary to common tense 
and reason if it were so. . . . The rule is that ignorance of the law shall not accuse 
a man, or relieve Him from the consequences of a crime, or from liability upon a 
contract.” * 
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civil rights. There is an apparent conflict between these two prin- 
ciples which has given rise to much doubt and discussion. 48 
[Another source of difficulty is that fact and law are, in certain 
respects, so closely implicated with each other as to be inextric- 
able.] 48 ® But the conflict, if indeed it be not merely apparent, is 
much more limited in extent than has been supposed. 

It is often said that relief is given against mistake of fact but 
not against mistake of law. But neither branch of the statement is 
true without a great deal of limitation and explanation. We have 
already seen that in most transactions mistake is altogether with- 
out effect. There such a distinction has no place. Again, there are 
the many cases where, as we have pointed out above, knowledge or 
notice is a condition precedent to some legal consequence. By the 
nature of these cases it generally if not always happens that the 
subject-matter of such knowledge, or of the ignorance which by 
excluding it excludes its legal consequences, is a matter of fact and 
not of law. The general presumption of knowledge of the law 
does so far apply, no doubt, that a person having notice of material 
facts cannot be heard to say that he did not know the legal effect of 
those facts. All Lhese, however, are not cases of relief against mis- 
take in any correct sense. 

Then come the apparent exceptions to the general rule, which 
we have numbered 1, 2 and 3. As to No. (1) it is at least conceiv- 
able that a common mistake as to a question of law should go so 
completely to the root of the matter as to prevent any real agree- 
ment from being formed. It is laid down by very high authority 
“ that a mistake or ignorance of the law forms no ground for relief 
from contracts fairly entered into with a full knowledge of the 
facts " : 49 but this does not touch the prior question whether there 
is a contract at all. On cases of this class English decisions go to 
this extent at all events, that ignorance of particular private rights 

,B Savigny, followed by several later writer*, would have it that mistake, to be a ground 
of relief, must be free from negligence, and ignorance of law is presumed, though 
not conclusively, to be negligent. But this will not fit English law as now settled 
on the most important topic, viz., recovering back money paid ; for there, so long 
as the ignorance is of fact, negligence is no bar : means of knowledge are material 
only as evidence of actual knowledge : Kelly v. Solari (1841) 9 M. & W. 54 ; 11 
L, J. Ex. 10 ; 60 R. R. 666 ; Townsend v. Crowdy (i860) 8 C. N. B. S. 477 ; 29 
L. J. C. P. 300 ; 125 R. R. 740 ; Imperial Bank of Canada v. Bank of Hamilton [1903] 
A. G. 49 ; 72 L. J. P. G. 1 ; [Anglo-Scottish, fife. Corporation v. Spalding U.D.C. [1937] 
a K. B. 607 ; 106 L. J. K. B. 885]. The only limitation is that the party sedking 
to recover must not have waived all inquiry : per Parke B. in Kelly v. Solari (1841), 
9 M. & W. 54, 59 ; and per Williams J. in Townsend v. Crowdy (i860) 8 C. B. N. S. 
477 > 494 • See now for full discussion of Anglo-American authorities, Mr. M. M. 
Bigelow’s notes to Story's Eq. Jurisp. 13th ed. ss. 111, 140; Keener on Quasi- 
Contracts, Ch. 2. 

4 ® m yeasel, M.R., in Eaglesfield v. Londonderry (1875) 4 Ch. D. 693, 703.] 

44 Bank qf U . S. v. Daniel (1838) (Sup. Gt. U. S.) 12 Peters, 32, 56 ; but see Daniel v. 
Sinclair (J. C.) (1881) 6 App. Ga. 181, 190. The language of modern American 
authority persists in the old sharp distinction : Upton v. 7 ribilcock (1875) 9 1 U. S. 
45, 30 ; but the allowance of exceptions is said to be increasing, see [note 4i , and] 
Harv. Law Rev. xxxii, 284. Common mistake as to a collateral matter of law does 
not of course avoid a contract : Eaglesfield v. Marquis of Londonderry (1876) 4 Ch. D . 
693. 
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is equivalent to ignorance of fact . 30 As to No. (a) the principle 
appears to be the same. A. and B/make an agreement and instruct 
C. to put it into legal form. C. does this so as not to express the 
real intention, either by misapprehension of the instructions or 
by ignorance of law. It is obvious that relief should be equally 
given in either case. In neither is there any reason for holding the 
parties to a contract they did not really make. 

Authority seems to bear out what is here advanced . 31 A common 
mistake of parties as to the effect of a particular instrument is 
sufficient ground for varying a consent order founded on the mis- 
taken opinion / 2 [or for setting aside altogether a compromise of 
litigation]. a2a There is clear authority that on the other hand a 
court of equity will not reform an instrument by inserting in it 
a clause which the parties deliberately agreed to leave out , 33 nor 
substitute for the form of security the parties have chosen another 
form which they deliberately considered and rejected , 1 although 
their choice may have been determined by a mistake of law. The 
reason of these decisions is that in such cases the form of the instru- 
ment, by whatever considerations arrived aL, is part of a real agree- 
ment. The parties have not been deprived by mistake or ignorance 
of the means of an effective choice of courses, but have made an 
effective choice which some or one of them afterwards mislikes. 

As to No. ( 3 ), there is quite sufficient authority to show that a 
renunciation of rights under a mistake as to particular applications 
of law is not conclusive, and some authority to show that it is the 
same even if the mistake is of a general rule of law. [See No. ( 2 ) 
supra.] The deliberate renunciation or compromise of doubtful 
rights is of course binding; it would be absurd to set up ignorance 1 
of the law as an objection to the validity of a transaction entered 
into for the very reason that the law is not accurately known . 31 A 
compromise deliberately entered into under advice, the party's 
agents and advisers having the question fully before them, cannot 
be set aside on the ground that a particular point of law was 
mistaken or overlooked , 55 though it may bz otherwise if the advice 
has been misapprehended, or was in fact given without regard to 
the parties’ legal rights . 56 Conduct equivalent to renunciation of 
a disputed right is equally binding, at least when the party has the 

50 Bingham v. Bingham (1748) 1 Vcs. Sr. 12G ; Broughton v. Hult (1858) 3 De. G. & J. 
501 ; 28 L. J. Ch. 167 ; 121 R. R. 207 ; Cooper v. Phibbs (1867) L. R. 2 H. L. 149, 
170; of which cases a fuller account is given below. 

“ Hunt v. Rmsmaniere's Adm. (1828) (Sup. Gt. U. S.) 1 Peters, 1, 13, 14 (and a uniform 
course of later decisions in America ; see Prof. Williston’s note). 

62 Allcard v. Walker [1896] 2 Gh. 369 ; 65 L. J. Ch. 660. \DanieU v. Sinclair (1881) 
6 App. Gas. 181 (J. C.) ]. , 

B * [Hickman v. Berms [1895] 2 Ch. 638 ; 64 L. J. Ch. 785J. 

53 Lord Imham v. Child (1781) 1 Bro. C.G. 92. 

64 Cp. the remarks on compromises in Ch. 4., pp- 15* — ! 53 - 

43 Stewart v. Stewart (1839) 6 Cl. & F. 91 1 ; 49 R- R- 267 ; see the authorities reviewed, 
6 Cl. & F. 966—970 ; 49 R. R. 276—279. . 

43 Be Roberts [1905] t Ch. 704 ; 74 L. J. Ch. 483, C. A. (a peculiar case of Webb-speaking 

paTties). 
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question fairly before him. Thus in Stone v. Godfrey*** the 
plaintiff had been advised on his title unfavourably indeed, but in 
such a way as to bring before him the nature of the question and 
give him a fair opportunity of considering whether he should raise 
it. Adopting, however, the opinion he had obtained, he acted upon 
if for a considerable time, and in a manner which amounted to 
representing to all persons interested that he had determined not 
to raise the question. It was held that although the mistake as to 
title might in the absence of such conduct well be a ground of relief, 
a subsequent discovery that the correctness of the former opinion 
was doubtful did not entitle him to set up his claim anew. In 
Rogers v. Ingham 57 a fund had been divided between two legatees 
under advice, and the payment agreed to at the time. One of the 
legatees afterwards sued the executor and the other legatee for 
payment, contending that the opinion they had acted upon was 
erroneous; it was held that the suit could not be maintained. 
Similarly where creditors accepted without question payments 
under a comjxisition deed to which they had not assented, and 
which, as it was afterwards decided, was for a technical reason, 
not binding on non-assenting creditors, it was held that they could 
not afterwards treat the payments as made on account of the whole 
debt, and sue for the balance. They might have guarded them- 
selves by accepting the payments conditionally, but not having 
done so they were bound. 56 

[Note also that the Court leans strongly in favour of family 
arrangements, and is very reluctant to disturb them even where 
there has been a mistake of law. C8a The lule is a sensible one, for 
domestic quarrels about property are usually so bitter than an) 
reasonable reconciliation by the parties themselves ought not to 
be lightly disturbed.] 

As to No. (4), the subject of recovering back money paid by 
mistake does not properly fall within our scope. 59 It is here, how- 
88a (1854) 5 D. M. G. 76 ; 104 R. R. 32. 

07 (1876) 3 Ch. Div. 351 ; 46 L. J. Gh. 322. [The case also shews that a claimant foi 
equitable relief is in no better position by trying to use it as a disguise for the Common 
Law action for money had and received.] 
r,B Kitchin v. Hawkins (1866) L. R. 2 C. P. 22. 

[Fane v. Fane (1875) L. R. 20 Eq. 698 ; for earlier cases, see 59 L. Q. R. 331.] 

89 See an instructive statement of the principles as now understood in the judgment 
of Scrutton L.J. in Holt v. Markham [1923] 1 K. B. 504, 513 ; 92 L. J. K.B. 406, 
and the very full discussion in H. E. Jones , Ltd. v. Waring and Gillow , Ltd. [1926] 
A. C. 670 ; 95 L. J. K. B. 913, and further, as to complications arising from frauds 
of third parties, British American Continental Bank v. British Bank for Foreign Trade 
[1926] 1 K. B. 328 ; 95 L. J. K. B. 326, C. A. [As Pollock indicates that the topic 
falls outside the scope of this book, we can do no more than add here references to 
the later cases and literature in which the topic is considered. They are Berg v. 
Sadler and Moore [1937] 2 K. B. 138 ; 106 L. J. K. B. 593, C. A. ; Morgan v. Ashcnft 
[1938] 1 K. B. 49 ; 106 L. J. K. B. 544, C. A. ; Re Cleadon Trust [1939] Gh. 286 ; 
108 L. J. Gh. 81 : Weld-Blundell v. Synott [1940] 2 K. B. 107 ; 109 L. J. K. B. 282 ; 
Lord Wright, Legal Essays (1939), Gh. I, II ; Dr. R. M. Jackson, Histoiy of (hiasi- 
Contract (1936) ; Dr. C. K. Alien in 54 L. Q..R. (1931) 201 — 219 ; Prof . Sir William 
Holdsworth m 55 L. Q. R. (1939) 37” 53 i Mr. A. T. Denning, K.C., ib. 54—65 ; 
P. H. Winfield, Province of the Law of Tort, Ch. VII, and in 53 L. Q,. R. (1937) 
447 — 449 * and 55 L. Q. R. (1939) 161 — 163 ; Dr. W. Friedmann in 53 L. Q,. R. 

(1937) 449—453] 
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ever, that the distinction between mistakes of fact and of law does 
undoubtedly prevail. While no amount of mere negligence avoids 
the right to recover back money paid under a mistake of fact/ 0 
money paid under a mistake of law cannot in any case be 
recovered/ 1 Nor does anything like the qualification laid down by 
l*ord Westbury in Cooper v. Phibbs 62 appear to be admitted. 
Ignorance of particular rights, however excusable, is on the same 
footing as ignorance of the general law/ 8 
An important decision of the American Supreme Court appears 
to assume that giving a negotiable instrument is for this purpose 
equivalent to the payment of money, so that a party who gives it 
under a mistake of law has no legal or equitable defence/ 4 But, 
according to later English doctrine, inasmuch as 44 want of con- 
sideration is altogether independent of knowledge either of the 
facts or of the law,” the defence of failure of consideration is avail- 
able as between the parties to a negotiable instrument, whether 
the instrument has been obtained by a misrepresentation of fact 
or of law/ 5 

A covenant to pay a debt for which the covenantor wrongly sup- 
poses himself to be liable is valid in law, nor will equity give any 
relief against it if the party’s ignorance of the facts negativing his 
liability is due to his own negligence. 01 ’ 

The Court of Bankruptcy will order repayment of money paid 
to a trustee in bankruptcy under a mistake of law: but this is 
no real exception, for it is not like an ordinary payment between 
party and party. The trustee is an officer of the Court and ” is 
to hold money in his hands upon trust for its equitable distribu- 
tion among the creditors.” 67 In general the rule that a \ohintary 

80 Note 4B , p. 368. 

H 1 But as to re-opening accounts in equity, see Daniel l v. Sinclair (J. C.) (1881) 6 App. 
Ga. 181. 

63 (1867) L. R. 2 H. L. at 170. 

41 See Skyring v. Greenwood (1825) 4 B. & C. 281 ; 28 R. R. 264 ; |cf. Weld-Blundell v. 
Synott [1940] 2 K. B. 107 ; 109 L. J. K. B. 684J ; and cp. Platt v. Bromage (1854) 
24 L. J. Ex. 63 ; 1 01 R. R. 903, where however the mistake was not only a mistake 
of law, but collateral to the payment, the money being really due ; Aitken v. Short 
(1856) 1 H. & N. 210 ; 25 L. J. Ex. 321 ; 108 R. R. 526, rests on the same ground, 
if the transaction in that case be regarded as the bare payment of another person's 
debt ; if it be regarded as the purchase of a security, it is an application of the rule 
caoeat emptor , as to which cp. Clare v. Lamb (1875) L. R. 10 C. P. 344 ; 44 L. J. C. P. 
177. [Where there has been a mistake of fact, money paid under it is not recoverable 
unless the mistake is as to a fundamental fact. Such a mistake occurs where, had 
the fact been true, there would have been a legal liability to pay the money : Morgan 
v. Ashcroft [1938] 1 K. B. 49 ; 106 L. J. K. B. 544, C. A. ; Ayres v. Moore [1940] 

1 K. B. 278; 109L.J. K. B. 91.] 

44 Bank of U. S. v. Daniel (1838) 12 Peters, 32 ; but this was not the only ground of 
the decision. 

85 Southall v. Riggy Forman v. Wright (1851) 1 1 G. B. 481, 492 ; 20 L. J. C. P. 145 ; 87 
R. R. 731 ; Coward v. Hughe f (1855) 1 K. & J. 534 ; 103 R. R. 172. 

88 Wason v. Warring (1852) 15 Beav. 151 ; 92 R. R. 357. Whether relief could be 
given in any case, unless there were fraud on the other side, quart. 

8J Ex parte James (1874) L. R. 9 Ch. 609, 614, per James L.J. 43 L. J. Bk. 107. [Of. 
Re Wig&l [1921] 2 K. B. 836 ; 90 L. J. K. B. 897 ; and 59 L. Q.R. 340— 341.] This 
holds even after the money paid by mistake has been distributed, if the trustee still 
has or may have funds applicable for payment of dividends : Ex parte Simmtmds 
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payment made with full knowledge of the facts cannot be recovered 
back is no less an equitable than a legal one: “ the law on the 
subject was exactly the same in the old Court of Chancery as in 
the old Courts of Common Law. There were no more equities 
affecting the conscience of the person receiving the money in the 
one Court than in the other Court, for the action for money had 
and received proceeded upon equitable considerations.”" Thus 
a party who has submitted to pay money under an award cannot 
afterwards impeach the award in equity on the ground of irregu- 
larities which were known to him when he so submitted . 00 It has 
also been laid down that in a common administration suit a legatee 
cannot be made to refund over-payments voluntarily made by an 
executor ; 70 but the context shows that this was said with reference 
to the frame of the suit and the relief prayed for rather than to 
any general principle of law: moreover it was not the executor, 
but the persons beneficially interested who sought to make the 
legatee liable. But in Bate v. Hooper 71 the point arose distinctly: 
certain trustees were liable to make good to their testator’s estate 
the loss of principal incurred by their omission to convert a fund 
of Long Annuities: they contended that the tenant for life ought 
to recoup them the excess of income which she had received; but 
as she had not been a willing party to any over-payment , 73 it was 
decided that she could not be called upon to refund the sums 
which the trustees voluntarily paid her. 


Part II — Mistake as Excluding True Consent 731 

In the first chapter we saw that no contract can be formed when 
there is a variance in terms between the proposal and the accept- 
ance. In this case the question whether the parties really meant 
the same thing cannot arise, for they have not even said the same 
thing. A court of justice can ascertain a common intention of the 
parties only from some adequate expression of it, and the mutual 
communication of different intentions is no such expression. 

We now have to deal with certain kinds of cases in which on 
the face of the transaction all the conditions of a concluded agree- 


(1885) *6 Q.- B. Div. 308 ; 55 L. J. Q. B. 74 ; and it seems to extend to all officers 
of the Court and all branches of the Supreme Court. [In Re London County Commercial 
Reinsurance Office, Ltd. [1922] 2 Ch. 67, 84 ; 91 L. J. Ch. 337 ; P. O. Lawrence, J., 
doubted whether the voluntary liquidator of a company is, for this purpose, an 
officer of the Court.] 

Rogers v. Ingham (1876) 3 Ch. Div. at 355, per James L.J. [The matter is considered 
in detail in 59 L. Q,. R. 327 — 342 ; at p. 339, it is pointed out that, at Common Law, 
mistake as to private rights is reckoned as mistake of fact.] 

• B Goodman v. Sayers (1820) 2 Jac. & W. 249, 263 ; 22 R. R. 112. 

79 Per Lord Cottenham, Lichfield v. Baker (1840) 13 Beav. 447, 453 ; 88 R. R. 527, 531. 
71 (* 855 ) 5 D - M. G. 338 ; 104 R. R. 146. 

78 She had in fact desired the trustees to convert the fund : sec 5 D. M. G. 340 ; 104 
R. R. 148 ; and compare Currie v. Goold (1817) a Madd. 163 ; 53 R. R. 33. 

78 » [See Dr. Cheshire’s article, “ Mistake as affecting contractual assent,” 60 L. Q. R. 
(•944)1 * 75 — * 94 -] 
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mem are satisfied, and yet there is no real common intention and 
therefore no agreement. 

First, it may happen that each party meant something, it may be 
a perfectly well understood and definite thing, but not the same 
thing which the other meant. Thus their minds never met, as is 
not uncommonly said, and the forms they have gone through are 
inoperative. This is quite consistent, as we shall see, with the 
normal and necessary rule (Ch. 6, pp. 193-194) that a promisor 
is bound by his promise in that meaning which his expression of it 
reasonably conveys. 

Next, it may happen that there does exist a common intention, 
which, however, is founded on an assumption made by both parties 
as to some matter of fact essential to the agreement. In this case 
the common intention must stand or fall with the assumption on 
which it is founded. If that assumption is wrong, the intention 
of the parties is from the outset incapable of taking effect. But 
for their common error it would never have been formed, and it 
is treated as non-existent. Here there is in some sense an agree- 
ment: but it is nullified in its inception by the nullity of the thing 
agreed upon. The result is the same as if the parties had made an 
agreement expressly conditional on the existence at the time of 
the supposed state of facts: which state of facts not existing, 
the agreement destroys itself. Indeed there is in most if not all 
cases of this class no difficulty in holding that the contract did 
include a tacit condition to this effect. 

In the former class of cases either one party or both may be 
in error: however, that which prevents any contract from being 
formed is not the existence of error but the want of true consent. 
" Two or more persons are said to consent when they agree upon 
the same thing in the same sense ” : this consent is essential to the 
creation of a contract, 73 and if it is wanting, and the facts be not 
otherwise such as to preclude one party from denying that he 
agreed in the sense of the other, 74 it matters not whether its absence 
is due to the error of one party only or of both. 

In the latter class of cases the error must be common to both 
parties. They do agree to the same thing, and it would be in the 
same sense, but that the sense they intend, though possible as far 
as can be seen from the terms of the agreement, is in fact nugatory. 
As it is, their consent is idle; the sense in which they agree is, if 
one may so speak, insensible. 

In both sets of cases we may say that the agreement is nullified 
by fundamental error; a term it may be convenient to use in order 
to mark the broad distinction in principle from those cases where 
mistake appears as a ground of special relief. 

71 Hannen J. in Smith v. Hughes (1871) L. R. 6 Q. B. 609 ; Indian Contract Act, 1872, 

b. 13. 

74 Hannen, J. l.c., Blackburn J. at 607. 
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We proceed to examine the different kinds of fundamental error 
relating: 

1. To the nature of the transaction. 

To the person of the other party. 

3. To the subject-matter of the agreement. 76 

I. — ERROR AS TO THE NATURE OF THE TRANSACTION 

On this the principal early authority is Thoroughgood’s case . 76 
In that case the plaintiff, who was a layman and unlettered, had a 
deed tendered to him which he was told was a release for arrears 
of rent only. The deed was not read to him. To this he said, " If 
it be no otherwise I am content and so delivered the deed. It 
was in fact a general release of all claims. Under these circum- 
stances it was adjudged that the instrument so executed was not 
the plaintiff’s deed. The effect of this case is “ that if an illiterate 
man have a deed falsely read over to him, and he then seals and 
delivers the parchment, it is nevertheless not his deed”; 77 it was 
also resolved that “ it is all one in law to read it in other words, 
and to declare the effect thereof in other manner than is contained 
in the writing ” : but that a party executing a deed without requir- 
ing it to be read or to have its effect explained would be bound. 78 
Agreeably to this the law is stated in Sheppard’s Touchstone, 56. 
But at present the mere reading over of a deed without an explana- 
tion of the contents, to a person incapable of reading it for himself, 
would hardly be thought sufficient to show that the person execut- 
ing it understood what he was going. 70 

The doctrine was expounded and confirmed by the luminous 
judgment of the Court of Common Pleas in Foster v. Mackinnon . Bf 
The action was on a bill of exchange against the defendant as 
indorser. There was evidence that the acceptor had asked the 

78 The German Civil Code has taken a new and much simplified course on the whole 
matter. Any kind of “ declaration of intention ” is voidable on the ground of 
fundamental error, even if the mistake is unilateral ; but voidable only, and subject 
to the duty of compensating any party for damage incurred by relying on the validity 
of the Act : B. G. B. ss. 119 — 122. 

78 (1^81-2) 2 Co. Rep. 9 b. Cp. Shutter's case , 12 Co. Rep. 90 (deed falsely read to a 
blind man). 

77 Per Cur. in Foster v. Mackinnon (1869), L. R. 4 C. P. 711. It had been long before 
said, in 21 Hen. VII, that “ if I desire a man to enfeoff me of an acre of land in Dale, 
and he tell me to make a deed for one acre with letter of attorney, and I make the 
deed for two acres, and read and declare the deed to him as for only one acre, and 
he seal the deed, this deed is utterly void whether the feoffor be lettered or not, 
because he gave credence to me and I deceived him.” (Keilw. 70, b , pi. 6) : but qu. 
whether this can be accepted to the full extent since Howatson v. Webb [1908] 1 Gh. x ; 
77 L. T. Ch. 32. Keilwey is in fact only a commonplace book, though it seems 
generally accurate. And see the older authorities referred to in note 8 *, next pape. 

78 I.e. to this extent, that he could not say it was not his deed, apart from any question 
of fraud or the like. 

79 HoghUm v. Hoghton (1852) 15 Beav. 278, 31 1 ; 92 R. R. 421, 435. In the case of a 
will the execution of it by a testator of sound mind after having it read over to him 
is evidence, but not conclusive evidence, that he understood and approved its contents : 
FuUon V. Andrew (1873) L. R. 7 H. L. 448, 460 sqq., 472 ; 44 L. J. P. 17. 

80 (1869) L R. 4 C. P. 704, 71 1 ; 38 L. J. C. P. 310 ; [applied in Ltwis v. Clay (1897) 
67 L. J. Q. B. 224]. 
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defendant to put his name on the bill, telling him it was a 
guaranty; the defendant signed on the faith of this representation 
and without seeing the face of the bill. The Court held that the 
signature was not binding, on the same principle that a blind or 
illiterate man is not bound by his signature to a document whose 
nature is wholly misrepresented to him. 

A signature so obtained 

“ Is invalid not merely on the ground of fraud, where fraud exists, but 
on the ground that the mind of the signer did not accompany the signa- 
ture; in other words, that he never intended to sign, and therefore in 
contemplation of law never did sign, the contract to which his name is 
appended 8 1 . . . The position that if a grantor or covenantor be deceived 
or misled as to the actual contents of the deed, the deed does not bind 
him, is supported by many authorities : see Com. Dig. Fait (B. 2), 83 and 
is recognized by Bayley B. and the Court of Exchequer in the case of 
Edwards v. Brown* 1 Accordingly, it has recently been decided in the 
Exchequer Chamber that, if a deed be delivered, and a blank left therein 
be afterwards improperly filled up (at least if that be done without the 
grantor’s negligence), it is not the deed of the grantor : Swan v. North 
British Australasian Co* 4, These cases apply to deeds; but the principle 
is equally applicable to other written contracts.” 

The judgment proceeds to notice the qualification of the general 
rule in the case of negotiable instruments signed in blank, when 
the party signing knows what he is about, i.e., that the paper is 
afterwards to be filled up as a negotiable instrument.^ But here 
the defendant “ never intended to endorse a bill of exchange at 
all, but intended to sign a contract of an entirely different nature." 
He was no more bound than if he had signed his name on a blank 
sheet of paper, and the signature had been afterwards fraudulently 
misapplied. 8b This decision shows clearly that an instiument 

* J The same rule is laid down, and for the same reason, in a rescript of Diocletian and 
Maximian : Si falsum instrumentum emptionis conscriptum tibi, velut lorationis 
quam fieri mandaveras, subscribere te non iclecto sed fidem habentem suasii, neutrum 
con trac turn, in utroque alterutrius consensu deficientr, constitisse procul dubio est. 
C. 4. 22. plus valere, 5. 

Cited also by Willes J. 2 C. B. N. S. 624 ; and see 2 Ro. Ab. 28 S. : the cases there 
referred to (30 E. III. 31 b ; 10 H. VI. 5, pi. 10) show that the principle was recog- 
nized in very early times. Cp. Fleta i. 6, c. 33 § 2. Si autem vocalua dicat quod 
carta sibi nocere non debeat . . . vel quia per dolum advenit, ut si cartam de 
feoffamento sigillatam [qu. sigiUavit or sigillaverit] cum scriptum de termino annorum 
sigillare crediderit, vel ut si carta fieri debuit ad vitam illam, fieri fecit in feodo ct 
huiusmodi, dum tamen nihil sit quod imperitae vel negligentiae suae possit imputari, 
ut [si] sigillum suum senescallo tradiderit vel uxori, quod cautius debuit custodivisse. 
Qjiare whether the old authorities as to “ non est factum ” are applicable to educated 
and seeing persons, see Howatson v. Webb [1908] 1 Ch. 1, 3, 4. At all events it would 
be rash to dispute the authority of Foster v. Mackitmon though it has been suggested 
that in the particular case the difference was not substantial. 

»» (1831) I c. & J. 307, 312 ; 35 R. R. 720 725. . 

84 (1863) 2 H. & C. 175 ; 32 L. J. Ex. 273 ; 126 R. R. 617. The suggestion there made 
that mere negligence will not estop a man from showing that a deed is not really 
his deed is now confirmed by the C. A., see note 87 . 

« 6 Whether this is a branch of the general principle of estoppel or a positive rule of the 
law merchant was much doubted in Swan v. North British Australasian Co. (1862) in 
the Court below, 7 H. fit N. 603 ; 31 L. J. Ex. 425 ; 126 R. R. 580. In the present 
judgment the Court of C, P. seems to incline to the latter view. 

L. R. 4 C. P. at 712. 
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executed by a man who meant to execute not any such instrument 
but something of a different kind is in itself a mere nullity; and 
that, notwithstanding the importance constantly attached by the 
law to the security of bona fide holders of negotiable instruments, 
the only exception made in their favour is that a party who knows 
he is executing something negotiable may be estopped by negli- 
gence. Apart from the case of a negotiable instrument no such 
exception is allowed . 87 [American law seems to be to the like 
effect. 88 ] 

The existence of a fundamental error of this sort, not merely 
as to particulars, but as to the nature and substance of the trans- 
actions, has seldom been considered by courts of equity except 
in connection with questions of fraud from which it is not always 
practicable to disentangle the previous question whether there was 
any consenting mind at all : and a just zeal to restrain fraudulent 
practices has now and then led to the utterance of dicta not wholly 
according to knowledge . 89 Evidently there cannot be such a thing 
as a peculiar doctrine of equity as to the passing of legal estates 
or the creation of legal obligations. 

An instrument, then, may be wholly void as against a party who 
has executed it under a total misapprehension of its nature, being 
put off inquiry by fraud or, it may be, other plausible cause ; 90 but 

87 Carlisle and Cumberland Banking Co. v. Bragg [1911J 1 K. B. 489 ; 80 L. J. K. B. 472, 
G. A. The decision was severely criticized by Sir W. Anson, L. Q,. R. xxviii, 190, 
but his ingenious attempt to distinguish Swan's case cannot stand against the 
unanimous decision of a strong Court affirming the judgment of Lord Stemdale 
(later M.R., then Pickford J.) . Here the document before the Court was a guarantee 
to a bank, fraudulently stated to the defendant to be a duplicate of a spoilt insurance 
form, which it appears he had signed earlier, and signed by him without examination 
on the faith of that statement. Estoppel was relied on for the plaintiffs (the jury 
having found as a fact that the defendant was negligent) , but the Court held that the 
defendant was under no such duty to the plaintiffs as could create an estoppel. 
Cp. Simons v. Great Western Ry. Co. (1857) 2 C. B. N. S. 620 ; 109 R. R. 806, where 
the plaintiff was not held bound by a paper of special conditions limiting the com- 
pany’s responsibility as carriers, which he had signed without reading it, being in 
fact unable at the time to read it for want of his glasses, and being assured by the 
railway clerk that it was a mere form. “ The whole question was whether the 
plaintiff signed the receipt knowing what he was about ” ; per Cockburn C. J. at 624. 
The clerk’s statement distinguishes this from the class of cases dealt with at pp. 40 — 43. 
Where a person intending to execute his will has by mistake executed a wrong 
document, that document cannot be admitted to probate even if the real intention 
would thereby be partially carried out : In the goods of Hunt (1875) L. R. 2 P. & D. 
250 ; 44 L. J. P. 43. 

88 [Williston, Contracts, § 1488 ; Restatement of Contracts, §§ 475, 476.] 

88 Kennedy v. Green (*834) 3 M. & K. 699 ; 41 R. R. 176 (lira Brougham) ; Vorley 
v. Cooke (1857) 1 2 3 ° 5 27 L. J. Ch. 185 ; 114 R. R. 413 ; Ogilvie v. Jeqffireson 

(i860) 2 Giff. 353 ; 29 L. J. Ch. 905 ; 128 R. R. 148 (Stuart V.-C.). Neither of 
those judges is a safe warrantor for speculative extensions of either legal or equitable 
doctrine ; but the real ground of all these decisions was constructive notice of the 
fraud, though in Vorley v. Cooke this appears only from the Law Journal report, 
which differs materially from Giffard’s. Lord Brougham seems never to have under- 
stood that a purchaser for valuable consideration without notice asks nothing of a 
court of equity but to leave him alone. 

80 In Oriental Bank Corporation v. Fleming (1879) I- L. R. 3 Bom. 242, a composition 
deed including a release which was not authorised was executed on behalf of creditors ; 
time was pressing and examination of the deed was waived on the debtor’s assurance 
that all was as agreed ; the High Court decreed that it was not the deed of the 
plaintiffs so far as it puiported to operate as a release. Fraud was not alleged, but 
no right had been acquired by any third party on the faith of the release. 
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misapprehension of the effect or contents, when the party knows 
what he is dealing with, is not enough; and it seems that a man 
of ordinary education and competence, if, knowing so much, he 
chooses to execute an instrument without informing himself of 
its general purport and effect, does so at his peril as regards innocent 
third persons, whatever remedies he may have against any other 
party to the transaction .’ 1 


“ When a man knows that he is conveying or doing something with his 
estate, but does not ask what is the precise effect of the deed because he 
is told it is a mere form and has such confidence in his solicitor as to 
execute the deed in ignorance, then a deed so executed, although it may 
be voidable upon the ground of fraud, is not a void deed .” 93 

Accordingly a man who executes a mortgage containing the 
usual covenants, and knows that he is transferring the property but 
assumes that it is an out and out conveyance, is liable on the 
covenant for payment of principal and interest to a transferee for 
value : 93 and similarly a conveyance from A. to B., purporting to 
grant that which A. had already conveyed to B. by deed, and being 
obtained by B.’s fraud, is not void as a deed, and may create an 
estate by estoppel if it contains sufficiently clear averments . 94 

A contractor must stand by the words of his contract, and, if 
he will not. read what he signs, he alone is responsible for his 
omission ; 95 at all events a party to an agreement by which he 
undertakes liabilities of a known kind cannot repudiate it because 
a clause which he did noi read includes more than he intended . 96 


And it may be said generally that a man of business who executes 
“an instrument of a short and intelligible description cannot be 
permitted to allege that he executed it in blind ignorance of its 
real character /* 97 Strictly this may be an inference of fact rather 
than a rule of law; but under such conditions the inference is 


irresistible. It may be observed, however, that a prudent man 
who has examined and approved the draft of a deed to which he 
is a party does not, as a rule, insist on verifying with his own eyes 
the exact correspondence of the engrossment with the draft; and 


81 Hunter v. Walters (1871) L. R. 7 Ch. 75 ; Howatson v. Webb [1908] 1 Ch. 1 ; 77 
L. J. Ch. 32, C. A. 

#a Hunter v. Walters (1871) L. R. 7 Ch. 75 ; per Mellish L.J. at 88 ; cp. Hat. Prov. 
Bank of England v. Jackson (1886) 33 Ch. Div. 1 ; and Lloyds Bank Ltd . v. Bidlock 
[1896] 2 Ch. 192, 196 ; 65 L. J. Ch. 680. 

93 Howatson v. Webb , note 91 . The C. A. did not approve of a distinction between the 
effects of a conveyance and covenant in such circumstances suggested by Swinfen 
Eady J. in Bagot v. Chapman [1907] 2 Ch. 222, 227 ; 76 L. J. Ch. 323, where the 
actual decision was on the ground of total misrepresentation : see [1908] 1 Ch. at 
2, 3 ; and qu. therefore whether in Oriental Bank Corporation v. Fleming, note ", the 
sufficient alternative ground of decision, that the debtor’s misrepresentation even if 
innocent made the deed voidable, was not the sounder. 

94 Onward Building Soc. v. Smithson [1893] 1 Ch. 1 » J« Ch- * 3 ®> C. A., a peculiar 
case, where the plaintiffs, having lent money to B. on a pretended mortgage of the 
land named in his second conveyance, were held, in the absence of estoppel (which 
mere inference will not create) not entitled to sue A. on his covenant for title. 

90 Upton v. Tribikeek (1875) 9 * U * s - 45 » 5 °v „ „ 

" Bury v. Pollard [1930J 1 K. B. 628 ; 99 L. J. K. B. 42i._ 

“jjrd Chelmsford C. Wythes v. Labout 


97 Per Lord < 


Wythes v. Labouchere (1858-9) 3 De G. & J. 593, Goi. 
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it would surprise both branches of the profession in England if it 
were held to be negligence for a man to trust his solicitor to that 
extent. 911 

AS TO CHARACTER OF TRANSACTION 

There may also be a fundamental error affecting not the whole 
substance of the transaction, but only its legal character. It is 
apprehended that on principle a case of this kind must be treated 
in the same way as those we have already considered; that is, if the 
t,wo parties to a transaction contemplate wholly different legal 
effects, there is no agreement; but this will not prevent an act done 
by either party from having any other effect which it can have by 
itself and which it is intended to have by the party doing it. 

Thus if A. gives money to B. as a gift, and B. takes it as a loan, 
B. does not thereby become A.’s debtor," 0 but the money is not the 
less effectually delivered to B. 1 So, if a baker who has ordered flour 
of A.'s received by a warehouseman’s mistake flour of B.’s, which 
is more valuable, and consumes it in good faith, he is not liable 
for B. for the true value. 2 

We have seen however (p. 365), that mistake as to any par- 
ticular effect of a contract depending on its true construction does 
not discharge the contracting party or entitle him to act upon his 
own erroneous construction. 

2. ERROR AS TO I'HE PERSON OF THE OTHER PARTY 3 ® 

Another kind of fundamental error is that which relates to the 
person with whom one is contracting. Where it is material for the 
one party to know who Lhe other is, this prevents any real agree- 
ment from being formed . 1 Such knowledge is in fact not material 
in a great part of the daily transactions of life, as for instance when 
goods are sold for ready money, or when a railway traveller takes 
his ticket : and then a mere absence of knowledge caused by com- 
plete indifference as to the person of the other party cannot be 

98 Cp. per Malins V.-C. (who knew the common course of business very well, if his law 
was sometimes adventurous) L. R. 9 Eq. at 603. 

99 But if B. communicates to A. his intention of treating the money as a loan, and A. 
assents, then there is a good contract of loan. See Hill v. Wilson (1873) L. R. 8 Ch. 
888 ; per Mellish L.J. at 896 ; where it was held that an advance at first intended 
to be a gift had in this way been turned into a loan, and was a good consideration 
for a promissory note subsequently given for the amount. 

1 Savigny, Syst. 3. 269 ; Paulus, D. 44, 7. de. o. et a. 3 § 1. But a wholly mistaken 
handing over of money or goods passes no property : R. v. Middleton (1873) L. R. 
2 C. G. R. 38, 44 ; 42 L. J. M. C. 73 ; Kingsford v. Merry (1856) (Ex. Ch.) 1 H. & N. 
503 ; 26 L. J. Ex. 83 ; 108 R. R. 694 ; and see Chapman v. Cole (1858) 12 Gray 
(Mass.) 141 ; R. v. Ashwell (1885) 16 Q.. B. D. 190 ; 55 L. J. M. G. 65. 

1 Hills v. Snell (1870) 104 Mass. 173 ; cp. the somewhat similar case put by Bramwell B. 
in R. v. Middleton (1873) L. R. 2 C. G. R. at 56. 

ro r\_ m >n nr<n- • n I ■ r» t» ■ _ 




Savigny } Syst. 3. 269 ; Pothier, Obi. § 19, adopted by Fry J. in Smith v. Whmkroft 
(1878) 9 Gh. D. at 230 ; 47 L. J. Ch. 745. If I take a loan from A. thinking he is 
B.’s agent to lend me the money when he is in truth C’s there is no contract of loan, 
though G. may get back his money by condictio : D. 12. 1 . de reb. cred. 32. [See 
Prof. Goodhart in 57 L. Q. R. (1941) 228 — 244, “ Mistake as to identity in the 
Law of Contract.’*] 
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considered as mistake, and there can be no question of this kind. 
In principle, however, the intention of a contracting party is to 
create an obligation between himself and another certain person, 
and if that intention fails to take its proper effect, it cannot be 
allowed to take the different effect of involving him without his 
consent in a contract with some one else. In other words, an offer 
made to one man cannot be accepted by another. [This is 
obviously so where the offeree knows that the offer is not intended 
for him. Where, however, such knowledge is lacking, the test 
seems to be, “ Ought the offeree, as a reasonable person, to have 
known that the offer was not meant for him?" The answer to this 
necessarily depends on the facts of eacli particular case, and it 
must be confessed that the facts appear to have been oddlv inter- 
preted in some decisions. 31 ] 

In Boulton v. Jones' an order tor goods had been addressed by 
the defendants to a trader named Brocklehurst, who without their 
knowledge had transferred his business to the plaintiff Boulton. 
The plaintiff supplied the goods without notifying the change, 
and after the goods had been accepted sent an invoice in his own 
name, whereupon the defendants said they knew nothing of him. 
It was held Lhat there was no contract, and that he could not 
recover the price of the goods. Possibly the person for whom the 
order was meant might have adopted the transaction if lie had 
thought fit. But with the plaintiff there was no express contract, 
for the defendants’ offer was not addressed to him; nor yet an 
implied one, for the goods were accepted and used by the defen- 
dants on the footing of an express conti acL with the person to 
whom their offer was really addressed, for the defendants had a 
set-off against the person with whom they intended to contract/ 

a * [ E.g ., Phillips v. Brooks , post p. 380, 11.7I. 

4 (>857) 2 H. & N. 464 ; 27 L. J. Ex. 117; 1 15 R. R. 695. And sec Boston Ice Co. v. 
Potter (1877) 123 Mass. 28, where Boulton v. Jones was followed in its full extent. 
Qu. however whether according to general usage a proposal addressed to a trader 
at his place of business for the supply of goods in the way of that business be not, 
in the absence of anything showing special personal considerations, a proposal 
to whoever is carrying on the same business continuously at the same place and 
under the same name. 

6 [The point as to set-off appears more clearly in the report in 27 L. J. Ex. 1 17. Prof. 
Goodhart, in 57 L. Q,. R- 234, urges that the test being, “ How would the offer ha\e 
been understood by a reasonable man in the position of the offeree ? ” the set-off 
was immaterial unless the plaintiff knew that the defendants were giving the order 
with this in mind. I suggest, however, that the set-off was material because a reason- 
able man in the plaintiff’s position, on taking over the business from Brocklehurst, 
either would have discovered the existence of the set-off in the books of Brocklr- 
hurst or, if there were no record of it in them, would recognize that it would 
be unfair that the defendants should suffer by the absence of such a record. Dr. 
Cheshire’s estimate of the case (in 60 L. Q.. R. 185) seems to me correct]. Cp. 
Mitchell v. Lapage (1816) Holt N. P. 253 ; 17 R. R. 633, a somewhat similar case, 

where the purchaser, after notice, had treated the contract as subsisting. Analogous 
in some ways, but really having nothing to do with any rule specially relating to 
mistake, is the class of cases showing that a subsisting contract cannot be performed 
bv a person with whom it was not made : Robson v. Drummond (1831) 2 B. & Ad. 
303 ; 36 R. R. 589 5 Humble v. Hunter (1848) 12 O B. 310 ; 17 L. I. Q,. B. 350 ; 
76 R. R. 201. See further per Collins M.R. in Tolfuerst v. Assocd. Portland Cement 
Mamfrs. [1902] 2 K. B. 660, 668 ; 7 1 J. K- B. 949 - 
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Again, if A. means to sell goods to B., and C. obtains delivery 
of the goods by pretending to be B/s agent to make the contract 
and receive the goods," or if C., who is a man of no means, obtains 
goods from A. by writing for them in the name of B., a solvent 
merchant already known to A., or one only colourably differing 
from it , 7 there is not a voidable contract between A. and C., but 
no contract at all; no property passes to C., and he can transfer 
none (save in market overt) even to an innocent purchaser. The 
pretended sale fails for want of a real buyer. There is only an 
offer on A/s part to the person with whom alone he means to deal 
and thinks he is dealing. It appears doubtful whether any 
analogous doctrine applies to deeds, so that the insertion of a 
wrong party, if material, would have the same result as the inser- 
tion of wrong parcels, and that if a man executes a conveyance of 
Whiteacre to A. as and for a conveyance of the same estate to B. 
it is equally not his deed. But neither Hunter v. Walters 8 nor the 
later authorities already mentioned encourage such an extension. 

Conversely, if Z. knows that A. for some reason, good or bad, is 
minded to except Z from his general willingness to do business 
with all comers who satisfy the conditions — as where A., the 
manager of a theatre, refused to let Z book a seat for a first night, 
on the ground that Z. had made unfounded charges against the 
staff of the theatre — there Z. cannot make himself a contracting 
party as the undisclosed principal of an indifferent agent: as in 
the actual case by employing aft unsuspected person to take the 
seat in his own name . 9 On the same principle it was decided 
earlier in Gordon v. Street 10 that wilful concealment of a party's 

6 Hardman v. Booth (1863) 1 H. & C. 803 ; 32 L. J. Ex. 103 ; 130 R. R. 784 ; cp. 
Kingsford v. Merry (1856) 1 H. & N. 503 ; 26 L. J. Ex. 83 ; 108 R. R. 694 ; Hollins 
v. Fowler (1874-5) L. R. 7 H. L. 757, 763, 795. 

7 Lindsay v. Cundy , Cundy v. Lindsay (1878) 3 App. Ca. 459 ; 47 L. J. Q. B. 481 
Ex parte Barnett (1876) 3 Ch. D. 123 ; 45 L. J. Bk. 120. So, if a man is persuaded 
to join a new company by fraudulently representing it to be identical with an 
older company of similar name, he does not become a shareholder : Bail lie's case 
[1898] 1 Ch. 110 ; 67 L. J. Ch. 81. According to Edmunds v. Merchants' Despatch 
Transport Co., 135 Mass. 283, if A. in person obtains goods by pretending to be 
B., then, as A. is “ identified by sight and hearing,” property does pass ; followed 
here, Phillips v. Brooks [1919] 2 K. B. 243 ; 88 L. J. K. B. 953 ; contra Pothier, 
Obi. § 19. But these decisions do not seem acceptable. Seeing a man does not 
tell one who he really is any more than knowing his name enables one to recognize 
him at sight. See a full criticism in 44 L. Q,. R. (1928), 72 — 77, by Prof. C. K. 
Allen, pointing out that the 11 sight and hearing ” doctrine will not stand with the 
reasons given in Lake v. Simmons [1927] A. G. 487 ; 96 L. J. K. B. 621, especially 
Lord Sumner’s and Lord Atkinson’s. [Phillips v. Brooks is also criticized in Salmond 
& Winfield, Contracts, 188 — 189, where the question as to deception by a telephonic 
message is also raised See also Dr. Cheshire in 60 L. Q. R. 186.] 

8 (1871) L. R. 7 Ch. 75 ; p. 377, On the other hand, " if A. personating B. executes 
a deed in the name of B. purporting to convey B.’s property, no right or 
interest can possibly pass by such an instrument. It is not a deed. It makes 
no difference in law that A. had the same name as B. if the false personation is 
established ; still the instrument is not a deed, and that plea would be a complete 
answer by B. or any one claiming through him ” : Re Cooper (188a) so Gh. Div, 
6 k 1, 633 ; 51 L. J. Ch. 862 (Kay J. ; and. in C. A. 20 Gh. Div. 637) ; followed. 
Re De Leemu [1922] 2 Gh. 540 ; 91 L. J. Gh. 617. 

B Said v * Butt [1920] 3 K. B. 497 ; 90 L. J. K. B. 339. 

10 [1899] 2 Q- B. 641 ; 69 L. j. Q.. B. 45, C. A., 
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identity even in a contract in which personal considerations are 
usually irrelevant may, in special circumstances (such as that 
party having acquired in his own name a reputation that makes 
people unwilling to deal with him), amount to fraud, making the 
contract voidable; [in this case a moneylender, notorious for sharp 
and opprcssi\e dealing, masked his identity by adopting the name 
of a person whom the Court assumed to be fictitious; and the Court 
expressed an opinion that, apart from its \oidability for fraud, the 
contract was \oid for essential error as to the identity of the person 
with whom it was made. 10a In Sow lev v. Potter , on similar facts, 
the contract was actually held Aoicl for mistake 101 ’]. 

In like manner a party to whom anything is due under a con- 
tract is not bound to accept satisfaction from any one except the 
other contracting party, in person where the nature of the contract 
requires it , 11 or otherwise by himself, his personal representatives, 
or his authorized agent: and it has even been thought that the 
acceptance of satisfaction from a third person is not of itself a bar 
to a subsequent action upon the contract. It seems that the satis- 
faction must be made in the debtor's name in the first instance 
and be capable of being ratified by him , 13 and that if it is not made 
with his authority at the time there must be a subsequent ratifica- 
tion, which however need not be made before action . 13 But these 

10fl [ [1899] 2 Q_. B. at p. (1.1B. The opinion can only have been an obiter dictum , for 
otherwise it would have involved holding that, on the same set of facts and in the 
same action, the contrac t was both void and voidable. No doubt the same set of 
facts may constitute (1) a mistake which makes the conLract void, and (2) fraud 
which makes the contract voidable ; and there is no objection to the parly, who 
has been deceived, basing his case wholly on (1) or wholly on (2) ; but if he bases 
it alternatively 011 (1) or (2), it would be a contradiction in terms if he were awarded 
judgment on both grounds. Hence, in Sowler v. Potter [1940] 1 K. B. 271 ; 109 
L. J. K. B. 177 ; [*9391 4 All E. R. 478 (the last mentioned report gives fuller 
information on some points) where the Court held that the contract was void for 
mistake and also awarded damages for fraudulent misrepresentation, it must be 
presumed that the claim for fraudulent misrepresentation was founded on tort 
and not upon breach of contract.] 

i # 6 [References to reports of this case are given in note 10 ® ante. Both the decision in 
this case and the obiter dictum in Gordon v. Street (text supra) seem to me sound. Prof. 
Goodhart (57 L. Q.. R. 241-244 ; see, too, Dr. Cheshire in 60 L. Q.. R., 186-187) 
thinks otherwise chiefly because he regards them as inconsistent with King'* Norton 
Metal Co ., Ltd. v. Edridge , Merretl & Co Ltd. (1897) 14 T. I,. R. 98 (C. A.), where 
the contract was held to be merely voidable. I venture to think that there is no 
inconsistency. In the King's Norton case , A. fraudulently assumed the name of a 
firm, which apparendy had no existence, in order to get goods supplied to him by B. 
without any intention ol paying for them. In an earlier transaction with B., A. had 
paid B. for the goods then supplied by a cheque drawn in the name of this firm 
and the cheque had been honoured. This must have been a material fact in leading 
the Court to hold that the mistake as to the identity of A. was not so essential as to 
avoid the later contract, although it was voidable for fraud. As to Gordon v. Street, 
A. L. Smith, L.J. (who was also a party to the decision in the King's Norton case) 
said in Gordon's case ( [1899] 2 Q.. B. at p. 644) that its facts were totally unlike the 
case of a person (( trading under a firm’s name.”] 

11 See Robinson v. Davison (1871) L. R. 6 Ex. 269 ; 40 L. J. Ex. 172. 

Jams v. Isaacs (1852) 12 C. B. 791 ; 22 L. J. C. P. 73 ; 92 R. R. 883 ; Lucas v. 
Wilkinson (1856) 1 H. & N. 420 ; 26 L.J. Ex. 13 ; 108 R. R. 657. 

18 Simpson v. Eggington (1856) 10 Ex. 845 ; 24 L.J. Ex. 312 ; 102 R- R. 867 (ratification 
by plea of payment or at the trial may be good). [Cf. Smith v. Cox [1940] 2 K, B, 
558 ; 109 L. J. K. B. 732J 
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refinements have not been received without doubt: u and it is sub- 
mitted that the law cannot depart in substance, especially now 
that merely technical objections are so little favoured, from the old 
maxim “ If I be satisfied it is not reason that I be again satisfied .” 16 

So far the rule of common law. The power of assigning con- 
tractual rights does not constitute an exception. For we are now 
concerned only to ascertain the existence or non-existence of a 
binding contract in the first instance. But the limits set to this 
power (which we have already considered under another aspect ) 16 
may here be shortly referred to as illustrating the same principle. 

Generally speaking, the liability on a contract cannot be trans- 
ferred so as to discharge the person or estate of the original con- 
tractor, unless the creditor agrees to accept the liability of another 
person instead of the first . 17 

The benefit of a contract Can generally be transferred without 
the other party’s consent, yet not so as to put the assignee in any 
better position than his assignor . 16 Hence the rule that the assignee 
is bound by all the equities affecting what is assigned. Hence also 
the “ rule of general jurisprudence, not confined to choses in 
action . . . that if a person enters into a contract, and without 
notice of any assignment fulfils it to the person with whom he 
made the contract, he is discharged from his obligation ,” 10 and the 
various consequences of its application in the equitable doctrines 
as to priority being gained by notice. 

Again, rights arising out of a contract cannot be transferred if 
if they are coupled with liabilities, or if they involve a relation of 
personal confidence such that the party whose agreement conferred 
those rights must hate intended them to be exercised only by 
him in whom he actually confided . 20 [Where A. is employed by B. 
for personal services, whether the relation imolves personal confi- 

14 See per Willes J. in Cook v. Lister (1863) 13 C. B. N. S. 543, 594 ; 32 L. J. C. P. 121 ; 
134 R. R. 642, 668, who considered the doctrine laid down in Jones v. Broadhurst 
(next note) that payment by a stranger is no payment till assent, as contrary to 
a well-known principle of law : the civil law being the other way expressly, and 
mercantile law by analogy : at the least assent ought to be presumed (cp. L. R. 
10 Ch. 416.) 

15 Fitzh. Ab. tit. Barre, pi. 166, repeatedly cited in the modem cases where the doctrine 
is discussed. See in addition to those already referred to, Jones v. Broadhurst (1850) 
9 C. B. 173 ; 82 R. R. 336 ; Belshawv. Bush (1851) 11 G. B. 191, 267 ; 22 L. J. C. P. 
24 ; 87 R. R. 639. [Willision, Contracts, after discussing the English authorities 
(§ 1857) states (§ 1858) that in the United States the weight of authority favours 
the view that payment by a third person is a good defence. The Restatement of 
Contracts, § 421, is 1o the like effect, but with the qualification that the debtor 
has the power of disclaimer, within a reasonable time, to make this discharge 
inoperative.] 

19 Ch. 5. p. 170 sqq. 

17 See p. 160. 

18 Or the party in a worse one than he was before : Tolkurst v. Associated Portland 
Cement Manufacturers [1901] 2 K. B. 81 1 ; 70 L. J. K. B. 1036 (reversed on grounds 
not affecting the general principle [1902] 2 K. B. 660 ; [1903] A. C. 414 ; 71 L. J. 
K. B. 834). 

19 Per Willes J. De Nicholls v. Saunders (1870) L. R. 5 C. P. 589 at 594 ; 39 L. J. C. P. 

1 statement was approved by the Supreme Court of the U.S. in Arkansas Smelting 
Co. v. Belden Co. (1888) 127 U. S. 379, 388. 
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dence or not, B. cannot, without A’s consent, transfer the right to 
A/s services to C. 21 ] Thus one partner cannot transfer his share 
so as to force a new partner on the other members of the firm 
without their consent : all he can give to an assignee is a right to 
receive what may be due to the assignor on the balance of the part- 
nership accounts, and if the partnership is at will, the assignment 
dissolves it; if not, the other partners may treat it as a ground for 
dissolution. And a sub-partner has no rights against the principal 
firm. 

At the present day, no doubt, an agreement to pay money, or to 
deliver the goods may be assigned by the person to whom the money is 
to be paid or the goods are to be delivered, if there is nothing in the 
terms of the contract, whether by requiring something to be afterwards 
done by him, or by some other stipulation, which manifests the intention 
of the parties that it shall not be assignable. But every one has a right 
to select and determine with whom he will contract, and cannot have 
another person thrust upon him without his consent .” 22 

In the same wa) a contract of apprenticeship is pinna jacie a 
strictly personal contract with the master; this construction may 
be excluded howe\er by the intention of the parties, c.g., if the 
master’s executors are expressly named, 2 " or by custom . -1 

So if an agent appoints a sub-agent without authority, the sub- 
agent so appointed is not the agent of the principal and cannot 
be an accounting party to him . 23 On the same principle it was 
held in Stevens Be lining* that a publisher’s contract with an 
author was not assignable without the author’s consent. The 
plaintiffs, who sought to restrain the publication of a new edition 
of a book, claimed under instruments of which the author knew 
nothing, and which purported to assign to them all the copyrights, 
See., therein mentioned (including the copyright of the book in 
question) and all the agreements with aulhors, &x., in which the 
assignors, with whose firm the author had contracted, were inter- 
ested. It was decided that the instrument relied on did not 
operate as an assignment of the copyright, because on the true 
construction of the original agreement with the publishers the 
author had not parted with it: also that it did not operate as an 
assignment of the contract, because it was a personal contract, 
and it could not be indifferent to the author into whose hands 

21 [NoLes v. Doncaster Amalgamated Collieiies, Ltd. [i 94 °J A. 1014 ; 109 L. J. K. Bi 
865 : “ I had fancied,” said Lord Atkin (at 1026), “ that ingrained in the persona 
status of a citizen . . . was the right to choose for himself whom he would serve : 
and that this right of choice constituted the main difference between a servant 
and a serf.”] 

23 Per Cur. Gray J. Arkansas Smelting Co. v. Beider? Co. (1888) 127 U. S 379, 387. 

23 Cooper v. Simmons (1862) 7 H. & N. 707 ; 31 L. J. M. C. 138 ; 126 R. R. 653. 

- 4 Bac. Abr. Master and Servant, E. 

28 Cartwright v. Hateley (1791) 1 Ves. jun. 292. Cp. Indian Contract Act, 1872, s. 193. 
-• (1854-5) 1 K. & J. 168 ; 6 D. M. G. 223 ; 106 R. R. 90 ; followed in Hole v. Bradbury 
(1870) 12 Ch. D. 886, and applied to an incorporated company, Griffith v. Tower 
Publishing Co. [1897] 1 Ch. 21 ; 66 L. J. Ch. 12. [Gf. Messager v. British Broad- 
casting Co. [1929] A. C. 151 ; 98 L. J- K. B. 189.] 
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his interests under such an engagement were entrusted. In the 
plaintiffs, however trustworthy, the author had not agreed or 
intended to place confidence: with them, however respectable, he 
had not intended to associate himself . 37 Similarly where persons 
contract to sell land as trustees, and it appears that their power to 
sell arises only on the death of a tenant for life who is still living, 
they cannot require the purchaser to take a conveyance from the 
tenant for life, from whom he never agreed to buy. This would 
be not merely adding a party to the conveyance, but forcing a 
wholly new contract on the purchaser . 28 

The law of agency, which we have already had occasion to con- 
sider , 28 presents much more important and peculiar exceptions. 
Here again we find that the limitations under which those excep- 
tions are admitted show the influence of the general rule; thus a 
party dealing with an agent for an undisclosed principal is entitled 
as against the principal to the benefit of any defence he could have 
used against the agent. 

3. ERROR AS TO 1UE SUBJJ.C 1-MAT 1EK 

There may be fundamental error concerning: — 

a. The specific thing supposed to be the subject of the trans- 
action. 

b. The kind or quantity by which the thing is described, or 
some quality which is a material part of the description of the 
thing, though the thing be specifically ascertained. 

The question however is in substance always the same, and 
may be put in this form: It is admitted that the party intended 
to contract in this way for something; hut is this thing that for 
which he intended to contract? The rule governing this whole 
class of cases is fully explained in the judgment of the Court of 
Queen’s Bench in the case of Kennedy v. Panama, &c. Mail 
Company * 0 There were cross actions, the one to recover instal- 
ments paid on shares in the company as money had and received, 
the other for a call on the same shares. The contention on behalf 
of the shareholder was “ that the effect of the prospectus was to 
warrant to the intended shareholders that there really was such a 
contract as is there represented , 31 and not merely to represent 
that the company bona fide believed it; and that the difference in 
substance between shares in a company with such a contract and 
shares in a company whose supposed contract was not binding, was 
a difference in substance in the nature of the thing; and that the 
shareholder was entitled to return the shares as soon as he dis- 

** See 6 D. M. G. at 229 ; 106 R. R. 93, 94. 

a# Bryant and Bamingham's Contract (1890) 44 Gh. Div. 218 ; 59 L. J. Ch. 636. 

Cm. a, p. 78. 

80 (1867) L. R. 2 Q,. B. 580 ; 36 L. J. Q. B. 260. 

a 1 A contract with the postmaster -general of New Zealand on behalf of the Government, 

which turned out to be beyond his authority. 
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covered this, quite independently of fraud, on the ground that 
he had applied for one thing and got another.” 83 

The Court allowed it to be good law that if the shares applied 
for were really different in substance from those allotted, this 
contention would be right. But it is an important part of the 
doctrine” that the difference in substance must be complete. In 
the case of a fraud, a fraudulent representation of any fact material 
to the contract gives a right to rescission; but the misapprehension 
which prevents a valid contract from being formed must go to the 
root of the matter. In this case the misapprehension was not such 
as to make the shares obtained substantially different from the 
shares described in the prospectus and applied for on the faith 
of that description. 34 It was at most like the purchase of a chattel 
with a collateral warranty, where a breach of the warranty gives an 
independent light of action, but in the absence of fraud is no 
ground for rescinding the contract. 35 

In the particular case of taking shares in a company the con- 
tract is not in any case void, but only voidable at the option of 
the shareholder if exercised within a reasonable time; this, 
although in strictness an anomaly, is required for the protection of 
the company’s creditors, who are entitled to rely on the register 
of shareholders. 36 

We reserve for the present the question how the legal result is 
affected when the error is due to a representation made by the 
other party. The exposition of the general principle, however, 
is not the less valuable : and we now proceed to give instances of 
its application in the branches already mentioned. 


A. ERROR AS TO THE SPECIFIC THING (lN CORPORE) 

A singular case of this kind is Raffles v. W ichelhausf 7 The 
declaration averred an agreement for the sale by the plaintiff 
to the defendants of certain goods, to wit, 125 bales of Surat cotton, 
to arrive ex “ Peerless,” from Bombay, and arrival of the goods by 
the said ship: Breach, non-acceptancc. Plea, that the defendants 
meant a ship called the “Peerless,” which sailed from Bombay 
in October, and that the plaintiff offered to deliver, not any cotton 
which arrived by that ship, but cotton which arrived by a different 
ship also called the “ Peerless,” and which sailed from Bombay 


32 Per Cur. L. R. 2 Q. B. at 586. 

33 In Roman Law as well as in the Common Law, 1 bid. at 588, citing D. 18. z. de cont. 
empt. 9, 10, 11. By a clerical error the statement of Ulpian (A. /. 14) “ Si autem 
aes pro auro veneat, non valet,” is ascribed to Paulus in the report. 

3 4 So, where new stock of a company is issued and purchased on the supposition that it 
will have a preference which in fact the company had no power to give to it, this 
does not amount to a generic difference between the things contracted for and die 
thing purchased : EagUsfield v. Marquis of Londonderry (1870) 4 Ch. Div. 893. 

36 Street v. Blqy (1831) 2 B . & Ad. 456 ; 36 R. R. 626. 

33 See cases cited, p. 388. 
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in December. The plea was held good, for “ the defendant only 
bought that cotton which was to arrive by a particular ship and 
to hold that he bought cotton to arrive in any ship of that name 
would have been " imposing on the defendant a contract different 
from that which he entered into.” 88 Misunderstanding of an offer 
made by word of mouth might conceivably have a like effect, but 
obviously is, and ought to be, difficult to prove. 39 Unconditional 
acceptance of an offer which in fact is ambiguous and has been 
misunderstood will not make the acceptor liable for not having 
acted on the proposer's intention; nor can the acceptor hold 
the proposer liable on a construction which he did not 
not intend. 40 

In Malms v. Freeman 41 specific performance was refused against 
a purchaser who had bid for and bought a lot different from that 
he intended to bu) : but the defendant had acted with consider- 
able negligence, and the question was left open whether there was 
not a valid contract on which damages might be recovered. In a 
similar case of Van Praagh v. E,veridge AZ the Court of Appeal went 
on the ground that there was no signed memorandum of the con- 
tract, owing to a variance from the real date in the printed form 
which the auctioneer, on the defendant refusing to sign, purported 
to sign as his agent, but at least one member of the Court thought 
there was no real agreement. In Calverley \ . Williams*' the descrip- 
tion of an estate sold by auction included a piece which appeared 
not to have been in the contemplation of the parties, and the pur- 
chaser was held not to be entitled to a conveyance of this part. 
“It is impossible to say, one shall be forced to give that price 
for part only, which he intended to give for the whole, or that 
the other shall be obliged to sell the whole for what he intended 
to be the price of part only. . . . The question is, does it appear 
to have been the common puipose of both to have conveyed this 
part?” A mistake as to the contents of a lot put up for sale, arising 
from mere want of attention to the particulars and a plan therein 
referred to and exhibited in the sale room, is no defence against 
an action for specific performance. 44 There remains a peculiar 
group of cases where the Court has seen its way to a middle course. 

3 3 Per Pollock G.B. and Martin B. 2 H. & C. at 207. The further questions which might 
have arisen on the facts are of course not dealt with ; but cp. the American Law 
Institute’s Restatement of the Law of Contracts, ill. i to §71. Such a case can occur 
only where “ the ordinaxy evidence as to the primary meanings of the words ” used 
“ shows that the words may bear more than one meaning, without showing in which 
of those meanings either party used than, so that we have a case of equivocation ” : 
Sir H. W. Elphinstone in L. Q. R. ii, no. 

** Phillips v. Bistolli (1824) 2 B. & G. 511 ; 26 R. R. 433. 

40 Falck v. Williams [1900] A. G. 176 ; 69 L. J. P. C. 17, a very peculiar case of a code 
telegram wrongly construed. 

41 (1836-7) 2 Keen, 25 ; 44 R. R. 178 ; Dacre v. Gorges (1825) a S. & St. 454 ; 25 R. R- 
246, appears to belong to the same class. 

42 [1902] 2 Gh. 266 ; 71 L. J. Ch. 598 ; reversed [1903] 1 Ch. 434 ; 72 L. J. Ch. 260. 
•• (1790) 1 Ves. jun. 210 ; 1 R. R. n8> 

44 Tmnplm v. James (1880) 15 Ch. Div. 215. 
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In Harris v. Pepperell 45 the vendor had actually executed a con- 
veyance including a piece which he had not intended to sell, but 
which the defendant maintained he had intended to buy: Lord 
Romilly, acting in accordance with his own former decision in 
Garrard v. Frankel , 44 gave the defendant an option “ at having 
the whole contract annulled or else of taking it in the fofta which 
the plaintiff intended.” The converse case occurred in Bloomer v. 
Spittle / r where a reservation had been introduced by mistake. 
The Couit, it seems, will not hold the plaintiff bound by the 
defendant's acceptance of an offer which did not express the 
plaintiff's real intention, and which the defendant could not in the 
circumstances have reasonably supposed to express it ; 48 nor yet 
require the defendant to accept the real offer which was nevei 
effectually communicated to him, and which he perhaps would 
not have consented to accept : but will put the parties in the same 
position as if the original offer were still open . 49 The Court hav- 
ing come to the conclusion that the parties did not rightly under- 
stand each other, " it is not possible without consent to make either 
take what the other has offered .” 00 This does not mean that a 
party who has accepted in good faith and in its natural sense a pro- 
posal made in explicit terms can be deprived of his right to rely 
on the contract merely because the proposer failed to express his 
own intention. In such a case die proposer is estopped from show- 
ing that his reasonably apparent meaning was not his real 
meaning . 61 

Similarly, " where the terms of the contract are ambiguous, and 
where, by adopting the construction put upon them by the plain- 
tiff, they would have an effect not contemplated by the defendant, 
but would compel him to include in the comeyance property not 
intended or believed by him to come within the terms of the con- 
tract,” and the plaintiff refuses to have the contract executed in 

45 (1867) L. R. 5 Eq. i 

ic (1862) 30 Beav. 445 ; 31 L. J. Ch. 604. 

47 (1872) L. R. 13 Eq. 427 ; 41 L. J. Gh. 369. 

18 This limitation is material : cp. Paget v. Marshall ( 1884) 28 Ch. Div . 235 ; 54 L. J. Gh. 
575; with Tamplin v, James (1880) 15 Gh. Div. 215. Lord Romilly’s judgments 
do not, in terms at any rate, sufficiently attend to the principle enforced m Tamplin 
v. James. More lately it has been said that these decisions can be supported only 
on the ground of fraud, per Farwell J. May v. Platt [1900] 1 Gh. 616 ; 09 L. T. Gh. 
357 ; Bloomer v. Spittle was said by Neville J. to be unintelligible as reported, though 
not exactly on this point : Beale v. Kyte [1907] 1 Gh. 564 ; 76 L. J. Ch. 294. 

4 0 For the principle (whether it actually justifies the particular decisions or not) compare 
Clowes v. Higgmson (next note) and Leyland v. Illingworth (i860) 2 D. F. J. 252-3. 
McKenzie v. Hesksth (1877) 7 Gh. D. 67s ; 47 L. J. Ch. 231, well shows the distinction 
between this class of cases and those where a true contract is carried out with abate- 
ment or compensation. In Scott v. Littledale (1858) 8 E. & B. 815 ; 27 L. J. Q,. B. 
201 ; 1 is R. R. 791 (a case on an equitable plea under the G. L. P. Act), the point 
of mistake (viz- the vendors of a specific cargo showing the purchaser a sample which 
in fact was of a different bulk) did not go to the ess en ce of the contract: the 
c o rr e spondence of the bulk to the sample was only a collateral term which the 
p m^haur might waive if he chose. The vendors, therefore, were at all events not 
entitled to rescind the contract unconditionally. 

»• Clowes v. Htegmsm (1813) 1 Ves. & B. 524, 535 ; ta R. R. 984. 

TatrpHn v. James (1880) 15 Gh. Div. 215. 
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the manner in which the defendant is willing to complete it, 
specific performance cannot be granted . 53 

When a purchaser, being naturally misled by the vendor’s plan 
even after a view, supposes a portion of properly to be included 
which is of no considerable quantity, but such as to enhance the 
value of the whole, this is a “ mistake between the parties as to 
what the property purchased really consists of ” so material that 
the contract will not be enforced . 53 

In this class of cases a simple misunderstanding on the buyer’s 
part of the description of the property sold, if such as a reason- 
able and reasonably diligent man might fall into, may be enough 
to relieve him specifically performing ihe contract, though not 
from liability in damages . 54 A vendor is in the same position if his 
agent has by ignorance or neglect included in a contract for sale 
property not intended to be sold . 65 But, although the authorities 
admit the possibility that a mistake to which the vendor did not 
contribute, and which he could not be expected to perceive, ma> 
in circumstances of special hardship be a bar to specific perform- 
ance , 56 it is certain that such cases are rare. One-sided mistake, 
we repeat only by way of abundant caution, will never of itself 
prevent the formation of a contract on which an action for damages 
will lie. 

Variance between the objects of a company as described in the pro- 
spectus and in the memorandum of association does not entitle a person 
who has taken shares on the faith of the prospectus to say that the con- 
cern actually started was not that in which he agreed to become a 
partner, and to have his name removed from the register. The reason 
is that “ persons who have taken shares in a company are bound to make 
themselves acquainted with the memorandum of association, which is the 
basis upon which the company is established .” 57 It has been attempted 
to dispute the validity of a transfer of shares because the transferor had 
not the shares corresponding to the numbers expressed in the transfer, 
although he had a sufficient number of other shares in the company; but 
it was held that the transferee, who had in substance agreed to take fifty 
shares in the company, could not set up the mistake as against the com- 

r,a Baxendale v. Seale (1854) 19 Beav. 601 ; 24 L. J. Ch. 385 ; 105 R. R. 261. Cp. per 
Lord Eldon, Stewart v. Allis ton (1815) 1 Mer. a6, 33 ; 15 R. R. 81 ; and per Sir W. 
Grant, Higginson v. Clowes (1808) 15 Ves. 516, 524 ; 10 R. R. 112. 

T a Demy v. Hancock (1870) L. R. 6 Ch. 1, 14. Note that here there was negligent mis- 
representation going, in the opinion of the Court, to the verge of fraud. 

Tamplin v. James (1880) 15 Ch. Div. 215. 

>8 Alvanley v. Kumaird (1849) 2 Mac. & G. 1,8 ; 86 R. R. 1. Cp. Griffiths v. J ones (1873) 
L. R. 15 Eq. 279 ; 42 L. J. Ch. 468. 

5B Wood v. Scarth (1855) 2 K. & J. 33 ; no R. R. 88, is the only authority which appears 
to have actually decided so much : qu. how far it would now be followed. As it 
was, the dismissal of the suit was without costs. 

37 Per Lord Chelmsford, Oakes v. Turquand (1867) L R. 3 H, L. 325, 351 ; 36 L. J. Ch. 
949, overruling some former decisions to the contrary. See acc. Kent v. Freehold 
Land Co . (1868) L. R. 3 Ch. 493 ; Hare's cast (1869) L. R. 4 Ch. 503 ; Challis's case 
(1879-1) L. R. 6 Ch. 266 ; 40 L. J. Ch. 431 ; all showing that the contract is in such 
cases not void, but only voidable at the option of the shareholder, which must be 
exercised within a reasonable time. So, a person who applies for shares in a company 
not described as limited cannot afterwards be heard to say! hat he did not mean 
to take shares in an unlimited company : Perrett's case (1873) L. R. 15 Eq. 250 ; 
42 L„ J. Ch. 305. 
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Patty’s creditors. 6 * “The numbers of the shares are simply directory for the 
purposes 6 " of enabling the title of particular persons to be traced; but 
one share, an incorporeal portion of the profits of the company, is the 
same as another, and share No. 1 is not distinguishable from share No. 2 
in the same way as a grey horse is distinguishable from a black horse.”* 0 
A compromise of an action has been avoided, where by misappre- 
hension of counsel it extended to matters which his client and he 
thought were not in dispute. 81 


Ii. ERROR AS TO KIND, QUANTITY, OR QUALITY OF THE THING 

A material error as to the kind, quantity, or quality of a subject- 
matter which is contracted for by a generic description (whether 
alone or in addition to an individual description) may make the 
agreement void, cither because there was never any real consent 
of the parties to the same thing, or because the thing or state of 
things to which they consented does not exist or cannot be realized. 

In Thornton v. Ketnpstcr * J the common broker of both parties 
gave the defendant as buyer a sale note for Riga Rhine hemp, but 
to the plaintiff as seller a note for St. Petersburg clean hemp. The 
bought and sold notes were the only evidence of the terms of sale. 
The Court held that “ the contract must be on the one side to sell 
and on the other side to accept one and the same thing”; here 
the parties so far as appeared had never agreed that the one should 
buy and the other accept the same thing; consequently there was 
no agreement subsisting between them. 

In a case of this kind however there is not even an agreement 
in terms between the offer and the acceptance. 

In a curious case of error in quantity happened in Henkel v. 
Pape* 2 where by the mistake of a telegraph clerk an order intended 
to be for three rifles only was transmitted as an order for fifty. The 
only point in dispute was whether the defendant was bound by the 
message so transmitted, and it was held that the clerk was his agent 
only to transmit the message in the terms in which it was delivered 
to him. The defendant had accepted three of the fifty rifles sent, 
and paid the price for them into Court: therefore the question 
whether he was bound to accept any did not arise in this case. It 
is settled however by former authority that when goods ordered 
are sent together with goods not ordered, the buyer may refuse to 


bid's case (187a) L. R. 7 Ch. 485 ; 41 L. J. Ch. 564. 

Sic in the report. 

Or house No. a in a street from house No. 4 in the same street, though of the same 
description and in equally good repair ; Leach v. Mullett (1837) 3 Car. & P. 115 ; 

liicbrnn v. Berms [1895] a Ch. 638 ; 64 L. J. Ch. 785, C. A ; ; Neals v. Gordon Lennox 
[xgoa] A. C. 465 ; 71 L. J. K. B. 939, does not belong to this head, as it was decided 
on the ground not of mistake but of want of authority from the client. 

(1814) 5 Taunt. 786 ; 15 R. R. 658. So where by an oversight in preparing an 
auctioneer’s catalogue the descriptions and samples of hemp and tow were mixed and 
the defendants made a bid for tow in the belief that it was hemp : Striven v. HindUy 


[*9*3] 3 5 ? 4 ; 83 L- J. K. B. 40. 

(1870) L. R. 6 Ex. 7 ; 40 L. J. Ex, 15. 
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accept any, at all events “ if there is any danger or trouble attending 
the severance of the two.” 64 


PRICE 

The principle of error in quantity preventing the formation of 
a contract is applicable to an error as to the price of a thing sold 
or hired. 45 As there cannot be even the appearance of a contract 
when the acceptance disagrees on the face of it with the proposal, 
this question can arise only when there is an unqualified accept- 
ance of an erroneously expressed or understood proposal. If the 
proposal is misunderstood by the acceptor, it is for him to show 
that the misunderstanding was reasonable. “Where there has 
been no misrepresentation, and where there is no ambiguity in the 
terms of the contract, the defendant cannot be allowed to evade 
the performance of it by the simple statement that he has made 
a mistake.” 86 A. makes an offer to B. to take a lease of a named 
farm, specifying as its contents land amounting to 250 acres; B.'s 
agent, who meant to invite offers for only 200 acres, accepts A.’s 
offer without examining the particulars. Here there is a contract 
binding on B., and A. is entitled to specific performance to the 
extent of B.’s power to give it, with a proportionate reduction of 
the rent. 47 

If, on the other hand, the proposal is by accident wrongly 
expressed, the proposer must show that the acceptor could not 
reasonably have supposed it in its actual form to convey the pro- 
poser’s real intention. This occurred in Webster v. Cecil,™ where 
the defendant sent a written offer to sell property and wrote 1,100/. 
for 2,100 Z. by a mistake in a hurried addition of items performed 
on a separate piece of paper. This paper was kept by him and 
produced to the Court. On receiving the acceptance he discovered 
the mistake and at once gave notice of it. It appeared that the 
plaintiff had reason to know the full value of the property. Specific 
performance was refused, but without costs. The case is explained 
by James L.J. as one “ where a person snapped at an offer which he 
must have perfectly well known to be made by mistake.” 49 

But sometimes, even when the thing which is the subject-matter 
of an agreement is specifically ascertained, the agreement may be 

Levy v. Green (1857) 8 E. & B. 575 ; 1 12 R. R. 699 ; in Ex, Ch. 1 E. & E. 969 ; 27 
L. J. Q,. B. hi ; 28 ib. 319 ; per Byles J. 1 E. & E. at 976 ; and cp. Hart v. Mills 
(1846) 15 M. & W. 85 ; 15 L. J. Ex. 200 ; 71 R. R. 578, where a new contract was 
implied as to part of the goods which was retained ; but in that case the quality 
as well as the quantity of the goods sent was not in conformity with the order. 
e * D. 19. 2. locati, 52. Si decern dbi locan fundum, tu autem existimes quinque te 
conducere, nihil agitur. Sed et si ego minoris me locare sensero, tu pluris te conducere, 
utique non pluris erit conductio quam quanti ego putavi. 

•• Tmr&lin v. James (1880) 15 Ch. Div. 215, 217 (Baggallay L.J.). [Hertog v. Colin & 
Skims [ 1939 ] 3 All E. R. 566J. 

•’ McKenzie v. Hesketh (1877) 7 Ch. D. 675 ; 47 L. J. Ch. 231. 

18 (1861) 30 Beav. 62 ; 132 R. R. 185. 

•• tarnplm v. James (1880) 15 Ch. D. at 22i. 
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avoided by material error as to some attribute of the thing. For 
some attribute which the thing in truth has not may be a material 
part of the description by which the thing was contracted for. If 
this is so, the thing as it really is, namely without the quality, is 
not that to which the common intention of the parties was 
directed, and the agreement is void. 

An error of this kind will not suffice to make the transaction 
void unless — 

(i) It is such that according to the ordinary course of dealing 
and use of language the difference made by the absence of the 
quality wrongly supposed to exist amounts to a difference in 
kind;" 

(s) and the error is also common to both parties. 

Thus we read “ Mensam argento coopertam mihi ignoranti pro 
solida vendidisti imprudens; nulla est emptio, pecuniaque eo 
nomine data condicetur ." 71 Again, “ Si acs pro auro veneat, non 
valet .” 72 This, however, is not to be taken too largely. What does 
pro auro , as and for gold, imply as here used? It implies that the 
buyer thinks he is buying, and the seller that he is selling, a golden 
vessel: and further, that the object present to the minds of both 
parties as that in which they are trafficking — the object of their 
common intention — is not merely this specific vessel, but this 
specific vessel, being golden. Then, and not otherwise the sale 
is void. 

If the seller fraudulently represents the vessel as golden, know- 
ingly that it is not, the sale is (as between them) not void but 
voidable at the option of the buyer. For if both parties have been 
in innocent and equal error it would be unjust to let either gain 
any advantage : but a party who has been guilty of fraud has no 
right to complain of having been taken at his word: and it is 
conceivable that it might be for the interest of the buyer to affirm 
the transaction, as if the vessel supposed by the fraudulent seller 
to be of worthless base metal should turn out to be a precious 
antique bronze. Probably the results are the same if the buyer's 
belief is founded even on an innocent representation made by the 
seller. This seems to be assumed by the language of the Court in 
Kennedy v. Panama , &c. Mail Company We shall recur to this 
point presently. Or in an ordinary case the buyer may choose to 
treat the seller's affirmation as a warranty, and so keep the thing 
and recover the difference in value. 

Again, if the sale of the specific vessel is made in good faith 
with a warranty of its quality, the vendor must compensate the 
purchaser for breach of the warranty, but the sale is not even void- 
able. For the existence of a separate warranty shows that the 

70 Savigny, Syst. g 137 (3. 283). 

71 D. 18. 1. de cont. empt. 41, s. 1. 

72 D. cod. tit. 14, cited and adopted by the Court of Q. B. in Kennedy v. Panama, 

Mail Co., p. 384. 71 (1867) L. R. a Q.. B. 580, 587 ; 36 L. J. Q. B. 360, p. 384. 
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matter of the warranty is not a condition or essential part of the 
contract, but the intention of the parties was to transfer the 
property in the specific chattel at all events. Whether a particular 
affirmation as to the quality of a specific thing sold be only a 
warranty or the sale be “ conditional, and to be null if the affirma- 
tion is incorrect,” is a question of fact to be determined by the 
circumstances of each case . 74 

Accordingly, when the law is stated to be that “ a party is not 
bound to accept and pay for chattels, unless they are really such 
as the vendor professed to sell, and the vendee intended to buy ,” 73 
the condition is not alternath e but strictly conjunctive. A sale is 
not void merely because the vendor professed to sell, or the vendee 
intended to buy, something of a different kind. It must be shown 
that the object was in fact neither such as the vendor professed to 
sell nor such as the vendee intended to buy. 

And so in the case supposed the sale will not be invalidated by 
the mistake of the buyer alone, if he thinks he is buying gold; 
not even if the seller believes him to think so, and does nothing 
to remove the mistake, provided his conduct does not go beyond 
passive acquiescence in the self-deception of the buyer. In a case 71 * 
where the defendant bought a parcel of oats by sample, believing 
them to be old oats, and sought to reject them when he found 
they were new oats, it was held that 44 a belief on the part of the 
plaintiff that the defendant was making a contract to buy the oats 
of which he offered him a sample under a mistaken belief that 
they were old would not relieve the defendant from liability unless 
his mistaken belief was induced by some misrepresentation of the 
plaintiff or concealment by him of a fact which it became his 
duty to communicate. In order to relieve the defendant it was 
necessary that the jury should find not merely that the plaintiff 
believed the defendant to believe that he was buying old oats, but 
that he believed the defendant to believe that he, the plaintiff, 

74 See per Wightman J. Gurney v. Womersley ( 1854) 4 E. & B. 133, 142 ; 24 L. J. Q. B. 46 , 
99 R. R. 390, 397 ; Bannerman v. White (1861 ) io C. B. N. S. 844 ; 31 L. J. G. P. 28. 
p. 221 ; Azemar v. Casella (1867) L. R. 2 C. P. 431, 677 ; 36 L. J. C. P. 124. The 
Roman law is the same as to a sale with warranty : D. 19. 1 de act. empt. 21 § 2; 
expld. by Savigny, Syst. 3. 287 ; and the whole of Savigny’s admirable exposition 
of so-called error in substantia in §§ 137, 138 (3. 276 sqq.). Of course the conclusions 
in detail are not always the same as in our law ; and the fundamental difference 
in the rules as to the actual transfer of property in goods sold (as to which, see 
Blackburn on the Contracts of Sale, Part 2, Ch. 3) mut not be overlooked. But 
this does not affect the usefulness and importance of the general analogies. 

76 Per Cur. Hall v. Conder (1857) 2 C. B. N. S. 22, 41 ; 26 L. J. C. P. 138, 143 ; 109 
R. R. 590, 600. 

7 « Smith v. Hughes (1871) L. R. 6 Q.. B. 597 ; 40 L. J. Q,. B. 221 ; per Cockburn C.J. 
L. R. 6 Q,. B. 603 ; per Hannen J. 610. The somewhat refined distinction here 
taken does not seem to exist in Roman law : D. 19. x. de act. empt. 1 1 § 5 ; Savigny, 
3. 293, according to whom it makes no difference whether there be on the part of 
the vendor ignorance, passive knowledge, or even actual fraud ; the sale being 
wholly void in any case. [It has been questioned whether Smith v. Hughes ought not 
to be classified under facts operating on the performance of a contract rather than 
under mistake affecting formation of the contract ; 14 Canadian Bar Review (1936), 
784. Williston, Contracts, § 1497, and Restatement of Contracts, § 472, however, 
appear to coincide with Pollock’s classification of the case.] 
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was contracting to sell old oats /' 77 " There is no legal obligation 
on the vendor to inform the purchaser that he is under a mistake 
not induced by the act of the vendor ” 7h ; and therefore the ques- 
tion is whether we have to do merely with a motive operating on 
the buyer to induce him to buy, or with one of the essential condi* 
tions of the contract . 751 “Videamus, quid inter cmentem et 
vendentem actum sit ” 80 : “ the intention of the parties governs in 
the making and in the construction of all contracts this is the 
fundamental rule by which all questions, even the most refined, 
on the existence and nature of a contract must at last come to 
be decided. 

Another curious case of this class is Cox v. Pi entice * 2 The 
declaration contained a count in assumpsit as on a warranty, and 
the common money counts. The nature of the material facts will 
sufficiently appear b) the following extract from the judgment 
of Bay ley J. : — 

“ What did the plaintiffs bargain to buy and the defendants to sell ? 
They both understand [sic] that the one agreed to buy and the other to 
sell a bar containing such a quantity of silver as should appear by the 
assay, and the quantity is fixed by the assay and paid for; but through 
some mistake in the assay the bar turns out not to contain the quantity 
represented but a smaller quantity. The plaintiff therefore may rescind 
the contract and bring money had and received, having offered to return 
the bar of silver.” 


And by Dampier J. : — 14 The bargain was for a bar of silver of the 
quality ascertained by the assay-master, and it is not of that 
quality. It is a case of mutual error.” These judgments went 
farther than was necessary to the decision, 8 " for a verdict had been 
taken only for the difference in value. It would seem that the 
sale was good, and the mistake affected only the fixing of the 
price; the contract being to pay for the real quantity of silver, 
not for the quantity found by a particular assay. 

It is important to distinguish from the cases abo\e considered 
another class where persons who have contracted for the purchase 
of real property or interests therein have been held entitled at 
law 84 as well as in equity 88 to rescind the contract on the ground 
of a misdescription of the thing sold in some particular materially 


Per Hannen J. L. R. 6. Q.. B. at 610 — 6 1 1 . 

Per Blackburn J. L. R. 6 Q.- B. at 607. 
lb, per Cockburn C.J. 

Julianus in D. 18. i. de cont. empt. 41 pr. 

Per Cur. Batmerman v. White (1861) 10 C. B. N. S. 844, 860 ; 31 L. J, C. P. 98, 39. 
(1815) 3 M. 8 l S. 344: ; 16 R. R. 288. 

And certainly farther than the civil law : see D. 18. 1. de cont. empt. 14, where 
tho ugh a bracelet “quae aurea dicebatur ” should be found “ magna ex parte 
aenea,” yet “ venditionem esse constat idee, quia auri aliauid habuit.” 

Flight v. Booth (1834) 1 Bing. N. C. 370 ; 41 R. R. 599 i Phillips v. CddcUugh (1868) 
L. R. 4 Q. B. 159 ; 38 L. J. Q,« 68. 

Stanton v. TattersaU (1853) 1 Sm. & G. 529 ; Earl of Durham v. Legard (1865) 34 
Beav. 61 1 ; 34 L. J. Ch. 589 ; Torrance v. Bolton (1873) L. R. 8 Ch. 118 ; 42 L. J. 
Ch. 177. The details of the subject belong to the law of Vendors and Purchase!!. 
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affecting the title, quantity, or enjoyment of the estate. In some of 
these cases language is used which, taken alone, might lead one 
to suppose the agreement absolutely void; and in one or two (e.g., 
Torrance v. Bolton) there is some real difficulty in drawing the 
line. But they properly belong to the head of Misrepresentation, 
or else (which may be the sounder view where applicable ) 86 are 
cases where the contract is rather broken than dissolved. A man 
is not bound to take a house or land not corresponding to the 
description by which he bought it any rfciore than he is bound 
to accept goods of a different denomination from what he ordered, 
or of a different quality from the sample. Mistake or no mistake, 
the vendor has failed to perform his contract. The purchaser may 
say: “ You offered to sell me a freehold : that means an unincum- 
bered freehold, and I am not bound to take a title subject to 
covenants 87 or “ You offered to sell an absolute reversion in fee 
simple : I am not to be put off with an equity of redemption and 
two or three Chancery suits ." 8 I rescind the contract and claim 
back my deposit.” Cases of this kind, therefore, are put aside 
for the present. 


NON-EXISTENT SUBJECT-MATTER 89 

Again, an agreement is void (or better, perhaps, fails to become 
a contract) if it relates to a subject-matter (whether a material 
subject of ownership or a particular title or right) contemplated 
by the parties as existing but which in fact does not exist. Herein, 
as before, everything depends on the intention of the parties, and 
the question is whether the existence of the thing contracted for 
or the state of things contemplated was or was not presupposed 
as essential to the agreement . 90 Such is presumed to be the under- 
standing in the case of sale . 91 We may conveniently use the illus- 
trations given on this point in the Indian Contract Act. B “ 


a A. agrees to sell to B. a specific cargo of goods supposed to be on its 
way from England to Bombay. It turns out that, before the day of the 
bargain the ship conveying the cargo had been cast away and the goods 
lost. Neither party was aware of these facts. The agreement is void. 


88 The difference is purely theoretical ; for if it be an actual breach of contract the 
purchaser can recover only nominal damages : Bain v. Fothergill (1873-4) L. R. 
7 H. L. 158 ; 43 L. J. Ex. 243, confirming Flureau v. Thornhill (1776) 2 W. Bl. 1078. 
The analogy suggested in the text should perhaps be confined to cases where the 
misdescription goes to matter of title. One cannot compare a specific sale of land 
to a non-specific sale of goods : but the contract is not merely to sell specific land, 
but to give a certain kind of title. 

87 Phillips v. Caldcleugh (1868) L. R. 4 Q.. B. 159 ; 38 L. J. Q,. B. 68. 

88 Torrance v. Bolton (1872) L. R. 8 Ch. 118 ; see at 124. 

89 pee F. H. Lawson in 52 L. Q,. R. (1936) 79 — 105, “ Error in substantia."’] 

80 This statement was approved by Lawrence L.J. in Lever Bros., Ltd. v. Bell (1931} 
1 K. B. at 590. The reversal of the decision by the House of Lords will be considered 
later : it does not appear to affect the value of this dictum. 

81 Since 1893 the common law is declared in England by the Sale of Goods Act, 1893 
bfi and 57 Viet. c. 71), ss. 6, 7. 

88 S. 20. Where both the parties to an agreement are under a mistake as to a matter 
of fact essential to the agreement, the agreement is void. 
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This was assumed in the House of Lords and by the judges in 
Couturier v. Hastie™ where the only question in dispute was on the 
effect of the special terms of the contract. Bi 

b • A. agrees to buy from B. a certain horse. It turns out that the horse 
was dead at the time of the bargain, though neither party was aware of 
the fact. The agreement is void . 95 

We may add a like example from the Digest. A. agrees with B. to buy 
a house belonging to B. The house has been burnt down, but neither A. 
nor B. knows it. Here there is not a contract for the sale of the land on 
which the house stood, with compensation or otherwise, but the sale is 
void * 6 

In like manner a sale of shares in a company will not be enforced if at 
the date of the sale a petition for winding-up has been presented of which 
neither the vendor nor the purchaser knew . 97 But the ignorance of the 
buyer only in similar circumstances does not of itself invalidate the sale. 
It seems however that the sale would be voidable on the ground of fraud 
if the seller knew of the buyer’s ignorance, but that such knowledge 
should be distinctly and completely alleged . 98 An agreement to take new 
shares in a company which the company has no power to issue is also 
void, and money paid under it can be recovered back . 99 

c. A. being entitled to an estate for the life of B. agrees to sell it to C. 
B. was dead at the time of the agreement, but both parties were ignorant 
of the fact. The agreement is void. 

This is in substance the case of Strickland \. Turner / where 
the subject of the sale was a life annuity. 

For the general principle there is ample authority. In Hitchcock 
v. Giddings 2 a remainderman in fee expectant on an estate tail 
had sold his interest, a recovery having been already suffered 
unknown to the parties; a bond given to secure the purchase 
money was set aside. “ Here is an estate which if no recovery had 
been suffered was a good one. Both parties, being equally ignorant 
that a recovery had been suffered, agree for the sale and purchase 

* 1 (1856) 5 H. L. C. 673 ; 25 L. J. Ex. 253 ; 101 R. R. 329. For a fuller account of the 
case, see p. 241. 

94 S. 6 of the Sale of Goods Act applies to a partial loss : Barrow , Lane and Ballard , 
Ltd, v. Philip Phillips & Co., Ltd. [1929] 1 K. B. 574 ; 98 L. J. K. B. 193. 

Pothier ,Contrat de Vente, § 4, cited 5 H. L. C. 578, says : “ Si done, ignorant que mon 
cheval est mort, je le vends a quelqu’un, il n’y aura pas un contrat dc vente, faute 
d’une chose qui en soit robjet.” Cp. Code Civ. 1601 . “ Si au moment de la vente 

la chose vendue etait p£rie en totality la vente serait nulle ” ; and so Italian Code, 
1461. 

Paulus in D. 18. 1. de cont. empt. 57, pr. Domum cmi, cum cam et ego et venditor 
combustam ignoraremus ; Nerva, Sabinus, Cassius, nihil venisse, quamvis area 
maneat, pecuniatnque solutam condici posse aiuni. Cp. Papinian, cod. tit. 5®- 
Arboribus quoque vento dejectis vel absumptis igne dictum est emptioncm fundi 
non videri esse contractam, si contemplatione illarum arborum, veluti oliveti, fundus 
comparabatur, sive scientc sive ignorante venditore. 

97 Emmerson f s ease (1866) L. R. 1 Ch. 433, expld. L. R. 3 Ch. 391, per Wood L. J. 

9 s Budge v. Bowman (1868) L. R. 3 Q.. B. 689, 697. The Roman lawyers seem to have 
treated the presumption of dolus as absolute if the seller knew the facts. See the 
continuation of the passages above cited. 

99 Bank of Hindustan v. Alison (1870) L. R. 6 C. P. 54* in Ex. Ch- **■ 222 ; 40 L. J. C. P. 1, 
111 ; Ex parte Alison (1874) L. R. 15 Eq. 394 ; 9 Ch. 1, 24 ; Ex parte Campbell (1873) 
L R. 16 Eq. 417 ; L. R. 9 Ch. 1, 12 ; 4 2 L - J- Ch. 771. 

1 (1852) 7 Ex. 208 ; 22 L. J. Ex. 1 15 ; 86 R. R. 619. The only question in dispute 
was when the vendor's interest was intended to cease. Cp. Kennedy v. Ihornassen 
[1929] 1 Ch. 426 ; 08 L. J. Ch. 98, where the Court was of opinion that there was 
in fact no concluded agreement. 

9 (1817) 4 Pri. (Ex. in Eq.) 135, and better in Dan. 1, 18 R. R. 725. 
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of the estate, and the purchaser is content to abide the risk of a 
recovery being subsequently suffered. He conceives, however, he 
is purchasing something, that he is purchasing a vested interest. 
He is not aware that such interest has already been defeated . . . 
[The defendant] has sold that which he had not — and shall the 
plaintiff be compelled to pay for that which the defendant had 
not to give?” 3 More recently, in Cochrane v. Willis , 4 an agreement 
had been made between a remainderman and the assignee of a 
tenant for life of a settled estate, founded on the assignee’s sup- 
posed right to cut the timber. The tenant for life was in fact dead 
at the elate of the agreement. The Court refused to enforce it, as 
ha\ing been entered into on the supposition that the tenant for 
life was alive, and intended to take effect only on that assumption. 
So a life insurance cannot be revived by the payment of a pre- 
mium within the time allowed for that purpose by the original 
contract, but after the life has dropped unknown to both insurers 
and assured, although it was in existence when the premium 
became due, and although the insurers have waived proof of the 
party’s health which by the terms of renewal they might have 
required: the waiver applies to the proof of health of a man 
assumed to be alive, not to the fact of his being alive. 5 An agree- 
ment to sell a policy on the life of a person supposed to be living, 
who is in fact dead, is not binding, and the subsequent execution 
of an assignment in pursuance of the agreement, the fact being 
still unknown to the vendor, makes no difference. 0 

The old case of Bingham v. Bingham / which was relied on in 
Cochrane v. Willis, belongs to this class. As in Cochrane v. Willis , 
the substance of the facts was that a purchaser was dealing with 
his own property, not knowing that it was his. There is therefore 
no ground for criticizing the decision as having given relief against 
a mere mistake of law. 8 It does not rest on mistake as a ground of 
social relief at all, but on total failure of the supposed subject- 
matter of the transaction. The one party could not buy what was 
his own already, nor could the other (in the words of the judgment 
as reported) be allowed “ to run away with the money in considera- 
tion of the sale of an estate to which he had no right.” 0 So we 
find it treated in the Roman law quite apart from any question 

:i Dan. at 7 ; 18 R. R. 729. 

4 (1865) L. R. 1 Ch. 58 ; 35 I- J- Ch. 36 ; 145 R- 548 ._ 

° Pritchard v. Merchant's Life Assurance Society (1858; 3 G. B. N. S. 622 ; 27 L. J. C. P. 
169 ; 111 R. R. 777. For the somewhat different treatment of the contract of 
marine insurance, where at the date of effecting the policy the risk has been deter- 
mined without the knowledge of the parties, see Bradford v. Symondson (1881) 7 Q,. B. 
Div. 456 ; 50 L. J. Q,. B. 582. 

6 Scott v. Coulson [1903] 2 Ch. 249 ; 72 L. J. Ch. 600, C. A. 

7 (1748) 1 Ves. Sr. 126 ; Belt’s Supp. 79. 

* Story, Eq. Jurisp. § 124, took this objection. 

9 The case is considered, among other authorities and upheld on the true ground, in 
Stewart v. Stewart (1849) 6 Cl. & F. at 968 ; cp. the remarks of Hall V.«C. in Jones 
v. Clifford (1876) 3 Ch. D. 779, 790 ; 45 L. J. Ch. 809, and of lindley L.J. 

in Huddersfield Banking Co. v. H. Lister & Son, Ltd. [1858] 2 Ch. 273. 281. 
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of mistake except as to the right of recovering back money paid 
under the agreement. A stipulation to purchase one’s own pro- 
perty is “ naturali ratione inulilis " as much as if the thing was 
destroyed, or not capable of being private property . 14 Such an 
agreement is naught without reference to the belief or motive 
which determined it. 

Lord Westbury gave the correct rule in a case exactly similar 
in principle. In Cooper v. Phibbs 11 A. agreed to take a lease of 
a fishery from B., on the assumption that A. had no estate and B. 
was tenant in fee. Both parties were mistaken at the time as to 
the effect of a previous settlement; and in truth A. was tenant for 
life and B. had no estate at all. It was held that this agreement 
was invalid. Lord Westbury stated the ground of the decision as 
follows: — “The result, therefore, is that at the time of the agree- 
ment for the lease which it is the object of this petition 13 to set 
aside, the parties dealt with one another under a mutual mistake 
as to their respective rights. The petitioner did not suppose that 
he was, what in truth he was, tenant for life of the fishery. The 
other parties acted upon the impression given to them by their 
father that he (their father) was the owner of the fishery, and that 
the fishery had descended to them. In such a state of things there 
can be no doubt of the rule of the court of equity with regard 
to the dealing with that agreement. It is said 1 Ignorantia iuris 
baud excusat but in that maxim the word r ius 9 is used in the 
sense of denoting general law, the ordinary law of the country. 
But when the word ' ius 9 is used in the sense of denoting a private 
right, that maxim has no application. Private right of ownership 
is a matter of fact; it may be the result also of matter of law; but 
if parties contract under a mutual mistake and misapprehension 
as to their relative and respective rights, the result is that that 
agreement is liable to be set aside as having proceeded upon a 
common mistake. Now, that was the case with these parties — the 
respondents believed themselves to be entitled to the property, 
the petitioner believed that he was a stranger to it, the mistake is 
discovered, and the agreement cannot stand .” 13 

The effect of Cooper v. Phibbs, though not the authority of the 
general principle, appears to be to some extent cut down by the 
decision of the House of Lords in Bell v. Lever Bros., Ltd ., 14 
reversing by a majority of three to two the unanimous decision of 
the Court of Appeal , 15 which confirmed the judgment in first 

10 Gaius in D. 44. 7. de obi. rt act. 1 § 10. Suae rei emptio non valet, sive sciens, sive 
ignoransemi * sed si ignorans emi, quod solvero repetere potero, quia nulla obligatio 
Slit : Pomponius, D. 18. 1. de cont. empt. 16 pr. 

11 (1867) L, R. 2 H. L. 149. 

11 A Cause Petition in the Irish Court of Chancery. l# L. R. 2 H. L. 17a 
14 [1932] A. C. 161 ; 101 L. J. K. B. 129. [It is submitted that the House of Lords in, 
this case, in no way impugned the validity of Lord Westbury 1 * dictum in Cooper v. 
Pktbbs ; see the dictum in Warwick Union Fire Insurance Society, Ltd. v. Price, Ltd. [ 1934 ] 
A. C. 462-463 ; and 59 L. Q,. R. 338 - 339 *] 

14 [1931] 1 K* B. 557 ; 100 L. J. K. B. 78. 
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instance of Wright J., now Lord Wright. One of the majority in 
the House relied on a point of pleading of no general importance. 
The facts were peculiar, and the case was complicated in its 
earlier stages, as too often happens, by charges of fraud which the 
evidence failed to justify. The following statement of the material 
facts on which the decision finally turned is taken from a very 
able critical note in the Law Quarterly Review , 16 For simplicity's 
sake only one defendant is mentioned; in fact there were two, but 
their cases were treated as identical in point of law. 

“ A. and B. enter into an agreement by which A. is to serve B. 
for a certain period. Whilst the agreement is in being A. is guilty 
of a breach of duty which would entitle B. to dismiss him sum- 
marily, though B. is unaware of this. Subsequently B. finds that 
it is no longer possible, owing to certain changes in the circum- 
stances, to continue to employ A. Negotiations are, therefore, 
entered upon for a rescission of the contract of service, neither 
party having it in mind that B. could, if he knew the true facts, 
dismiss A. there and then. It is ultimately agreed that A. shall 
release B. from any further liability to employ him, in considera- 
tion of the receipt of a large sum of money by way of compensa- 
tion. Some time thereafter B. discovers the existence of A.’s mis- 
conduct. Can he repudiate the compensation agreement and claim 
a refund of the money paid under it, on the ground that the agree- 
ment was entered into under a mutual mistake as to a fact assumed 
as the basis of the agreement, i.e., that there was a contract of service 
which could only be determined by the employer with the consent 
of the servant?” 

A.'s employment, it may be added, was not of an ordinary kind. 
It was the specially confidential business of being the chairman of 
a company in which B. held a controlling interest. Making private 
profit for which he ought to have accounted to that company was 
clearly a breach of duty as against both the controlled and the 
controlling company. Wright J. however did not rely on this. 
After reviewing the authorities he held that the supposed fact of 
A. having a good claim to compensation was an essential condition 
of B.'s agreement to pay him, the jury having found that B. would 
have agreed to no such thing, but on the contrary dismissed A. 
if A/s breach of duty had been known. Then, taking it as a fact 
that this matter was not present to A/s mind at all when the agree- 
ment to compensate him was made and performed , 17 he held that 
A. and B. entered into the agreement for compensation under a 
common mistake — namely the assumption that A. was entitled to 
be compensated — so essential that there was no binding contract. 
The Court of Appeal (Scrutton, Lawrence and Greer L.JJ.) agreed 


ie 


48 L. Q.. R. 148, signed H. G. G. 

ft was, of course, not arguable, since the decision of the House of Lords in Deny v. 
Peek (1689) 14 App. Ca. 337 ; 57 L. J. Ch. 347. that a man shall have no advantage 
from forgetting that which he ought to have remembered. 


tv 
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with Wright J. and also thought the plaintiff company entitled to 
succeed on the defendants’ breach of duty in concealing then* 
private profits. In the House of Lords, Lord Blanesbuigh differed 
with the Court of Appeal upon an elaborate review of the facts 
and proceedings, mainly on the ground that the question of 
common mistake had not been raised in due time (which the dis- 
sentients, with the Court of Appeal, treated as a minor matter 
of procedure) but also agreed with Lord Atkin, whose opinion was 
the really decisive one. The reasons given in that opinion fot 
refusing to disallow the plaintiff company’s agreement to compen- 
sate the defendants cannot easily be summarized, but they seem 
to involve the position that common mistake of the parties as to 
the subject-matter of an intended contract will not prevent the 
formation of a binding contract unless it goes to the very existence 
or identity of the supposed subject, as where I offer to buy pro- 
perty which is already mine, or a ship which is no longer afloat. 
Parties, again, may make the existence of any state of things a 
condition of their agreement: but such a condition will not, 
according to Lord Atkin, be implied where it does not go to the 
very root of the matter — in common-law phrase, to the whole of 
the consideration. Lord Thankerton, to the same effect, relied 
much on the decision, now classical, in Kennedy v. Panama , &c. f 
Co. 1 " But in this case, it is submitted, the plaintiff company surelv 
did not get anything like what it bargained for. The release of an 
imaginary claim to compensation — not disputed or regarded as 
disputable but assumed without question to be good — is surely oi 
no value in law. The view suggested in the last sentence is in 
agreement with that of Lord Warrington of Clyffe, in which Lord 
Hailsham concurred. It is further submitted that the criterion 
propounded by Lord Atkin cannot be consistently applied without 
the aid of fine-drawn distinctions of a kind not desirable in matters 
of business. 

The peculiarities of this case have made a rather full summary 
of its course necessary. There is obviously no doubt that whatever 
it does lay down as a general rule must bind all English courts: 
but the learned reader will judge for himself exactly what that is, 
and what is the persuasive authority of the reasons that prevailed 
in the House of Lords. For my part I agree with the learned critic 
whom I have already cited that Bell v. Lever Bros., Ltd., cannot 
be regarded as a satisfactory case; and I will even venture to hope 
that in the next generation our successors will put it on the shelf 
as one of those decisions on peculiar facts in which it is unsafe to 
put one's trust as settling any general principle. 1 * 

1B p. 384. 

»• [Thf ■ is also discussed by Mr. Landon in 51 L. Q,. R. (1935) 650 ; Mr. Tybr 

in 5a L. Q. R. (1936) 27 ; Mr. Hansom in 53 L- Q,- R. (1937) ii8 ; and by Mir. 

Lawson (incidentally) in 52 L. Q. R. (1936) 79—105. My own humblesubmissmn 

is that Lord Atkin’s statement of principle as to innocent misapprehension, [1932] 
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In any case there are many decisions of the same class as Cooper 
v. Phibbs 20 where authority does not appear to be affected by any- 
thing laid down in Bell v. Lever Bros . 21 In Broughton v. Hutt 22 
the heir-at-law of a shareholder in a company joined with several 
other shareholders in giving a deed of indemnity to the directors, 
believing that the shares had descended to him as real estate, 
whereas they were personal estate. The deed was held to be void 
as against him in equity at all events, and probably at law. “The 
plaintiff never intended to be bound unless he was a shareholder, 
and the defendants never intended him to be bound unless he was 
so." Here the mistake was plainly one of fact within Lord 
Westbury’s definition, namely as to the character of the shares by 
the constitution of the particular company. It is submitted, how- 
ever, that an erroneous fundamental assumption made by both 
parties even as to the general rule of law might well prevent any 
valid agreement from being formed. 

In the same way an agreement to assign a lease for lives would 
be inoperative if all the lives had dropped unknown to the parties. 
But the only thing which the parties can here be supposed, in the 
absence of expressed condition or warranty, to assume as essential 
is that the lease is subsisting, that is, that at least one of the lives 
is, not that they all are, still in existence. Where the assignor of 
a lease for the lives of A., B., and C., expressly covenanted with 
the assignee that the lease was a subsisting lease for the lives of 
A., B., and C., and the survivors and survivor of them, this was 
held to be only a covenant that the lease was subsisting, and not 
that all the lives were in being at the date of the assignment . 21 
That is, his contract was interpreted, according to the general prac- 
tice and understanding of conveyancers, as a contract to transfer 
an existing lease for three lives, not necessarily a lease for three 
lives all existing. 

If in any state of things otherwise resembling those just now 
discussed wc find, instead of ignorance of the material fact on both 
sides, ignorance on the one side and knowledge on the other, then 
the matter has to be treated differently. Suppose A. and B. are 
the contracting parties; and let us denote by X. a fact or state of 
facts materially connected with the subject-matter of the contract, 
which is supposed by A. to exist, but which in truth does not exist, 
and is known by B. not to exist. Then we have to ask these 
questions : — 

- i. Does A. intend to contract only on the supposition that X. 

A. C. at aao, is correct, whatever opinions of it may be held of its application to the 
facts of the case. Lord Wright has said of it extrajudicially (Legal Essays, 214) : 
“ I think the decision turned on what in all such cases is the real problem. Whether 
the mistake was sufficiently basic.”] 

L 397< 

ai pp. ^ 

’ & j. 501. 

* (*871) L. R. 6 Q., B. 46$, in Ex. Gh. 7 Q,. B. 144 ; 41 L. J. Q.. B. 90 
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exist*? which may be put in another way thus: If A.’s attention 
called to the possibility of his belief in the existence of X. 
bring erroneous, would he require the contract to be made con- 
ditional on the existence of X.? 

a. If so — Does B. know that A. supposes X. to exist? 

J If knows this — Does he also know that A. intends to con- 
tract only on that supposition? 

If the answer to any one of these questions is in the negative, 
it seems there is a binding contract . 24 But it is to be observed that 
a negative answer to the second question will generally require 
strong evidence to establish it, and that if this question be answered 
in the affirmative, an affirmative answer to the third question will 
often follow by an almost irresistible inference. Thus if a pur- 
chaser of a reversionary interest subject to prior life interests 
knows that one of these has ceased, and nothing is said about it at 
the time of the contract, then the purchaser can hardly expect 
anybody to believe either that he himself overlooked the material 
importance of the fact, or that he was not aware of the vendor’s 
ignorance of it, or that he supposed that the vendor would not 
treat it as material .' 1 So in the case already cited Ji * of the sale of 
shares after a petition for the winding up of the company had 
been presented, a distinct allegation in the pleadings that the 
seller knew of the buyer s ignorance of that fact, would, it seems, 
have been sufficient to constitute a charge of fraud. 

If the questions above stated be all answered in the affirmative, 
cither by positive proof or by probable and uncontradicted pre- 
sumption from the circumstances, then it may be considered either 
that the case becomes one of fraud, or at least that the party who 
knew the true state of the facts, and also knew the other party’s 
intention to contract only with reference to a supposed different 
state of facts, is precluded from denying that he understood the 
contract in the same sense as that other, namely as conditional 
on the existence of the supposed state of facts. 27 . 

On a similar principle (as we have already mentioned inci- 
dentally) it is certain that where fundamental error of one party 
is caused by a fraudulent misrepresentation, and probable that 
where it is caused by an innocent misrepresentation on the part 
of the other, that other is estopped from denying the validity of 
the transaction if the party who has been misled thinks fit to 
affirm it. 

Does it follow that the contract is in its inception not void, 
but voidable at the option of the party misled? Not so: for the 
fraud or negligence of the other must not put him in any worse 


** Smith v. Hughes (1871) L. R. 6 Q,. B. 597 * P* 39 2, 

See Turner v. Harvey (1821) Jac. 169 ; 23 R. R. 15- _ „ 
as Budge v. Bowman (1868) L. R. 3 Q,. B. 689 ; 37 L. J. O . B. 193. 

27 Cp. Whittle? v. Delaney [1914] A. C. 13a 5. 83 L. J. Ch. 349, a very peculiar case 
where a common mistake was due to a third person’s fault. 
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position as regards third persons. These, if the transaction be 
simply voidable, are entitled to treat it as valid until rescinded, 
and may acquire indefeasible rights under it; if it be void they 
can acquire none, however blameless their own part in the matter 
may be . 211 Thus there is a real difference between a contract void- 
able at the option of one party and a void agreement whose nullity 
the other is estopped as against him from asserting. In the case 
of contracts to take shares in companies an anomaly is admitted, 
as we have seen, for reasons of special necessity, and the contract 
is treated as at most voidable. But even here there must be an 
original animus contrahendi to this extent, that the shareholder 
was minded to have shares in some company. An application for 
shares signed in absolute ignorance of its true nature and contents, 
like the bill in Foster v. MacKinnon / h could not be the foundation 
of a binding contract to take shares. An allotment in answer to 
such an application would be a mere proposal, and whether it 
were accepted or not would have to be determined by the ordinary 
iules of law in that behalf (see Ch. I). 

It appears from the authorities which have been adduced that 
a party to an apparent agreement which is void by reason of 
fundamental error has more than one course open to him. 

He may wait until the other party seeks to enforce the alleged 
agreement and then assert the nullity of the transaction by way 
of defence. If he thinks fit he may also take the opportunity of 
seeking by counterclaim to have the instrument sued on set aside. 2 * 
Or he may right himself, if he prefers it, by coming forward 
actively as plaintiff. When he has actually paid money as in per- 
formance of a supposed valid agreement, and in ignorance of the 
facts which exclude the reality of such agreement, he may recover 
back his money as having been paid without any consideration 
(the action “ for money received ” of the old practice). He paid on 
the supposition that he was discharging an obligation, whereas 
there was in truth no obligation to be discharged. 

Moreover he may sue in the Chancery Division , 30 whether any- 
thing has been done under the supposed agreement or not, to 
have the transaction declared void and to be relieved from any 
possible claims in respect thereof. 

On the other hand, although he is entitled to treat the sup- 
posed agreement as void, and is not as a rule prejudiced by any- 
thing he may have done in ignorance of the true state of the facts, 
vet after that state of facts has come to his knowledge he may 

Foster v. Maekinnon (1869) L. R. 4 C. P. 704 ; 38 L. J. C. P. 310, p. 374. 

* B (1869) L. R. 4 C. P. 704 ; 38 L. J. C. P. 310, p. 374. 

29 Storey v. Waddle (1879) 4 Q,. B. Div. 389, seems to overrule virtually the doctrine 
assumed in Mostyn v. West Mostyn Coal and Iron Co. (1876) 1 G. P. D. 145 ; 45 
L. J. C. P. 401, that it is needful for this purpose to obtain a transfer of the action 
to the Chancery Division. 

99 Supreme Court of Judicature (Consolidation) Act, 1925 (15 and 16 Geo. 5, c. 49), 
s. 56, re-enacting, s.34 of the Judicature Act, 1873 (36 and 37 VicL c. 66). 
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nevertheless elect to treat the agreement as subsisting: or as it 
would be more correct to say, he may carry into execution by 
the light of correct knowledge the former intention which was 
frustrated by want of the elements necessary to the formation of 
any valid agreement. It is not thaf he confirms the original trans- 
action (except in a case where there is also misrepresentation, see 
p. 401), for there is nothing to confirm, but he enters into a new 
one. 

It might be thought to follow that in cases within the Statute 
of Frauds or any other statute requiring certain forms to be 
observed, we must look not to the original void and improperly 
so-called agreement, but to the subsequent election or confirma- 
tion in which the only real agreement is to be found, to see if the 
requirements of the statute have been complied with. No express 
authority has been met with on this point. But analogy is in 
favour of a deliberate adoption of the form already observed being 
held sufficient for the purpose of the new contract. 31 

A note on Bracton’s treatment on the subject of fundamental 
error will be found in the Appendix. 33 

Part III — Mistake in Expressing True Consent 
This occurs when persons desiring to express an intention which 
when expressed carries with it legal consequences have by mistake 
used terms which do not accurately represent their real intention. 
As a rule it can occur only when the intention is expressed in 
writing. It is possible to imagine similar difficulties arising on 
oral contracts, as for example if the discourse were carried on in a 
language imperfectly understood by one or both of the speakers. 
But we are not aware that anything of this kind has been the sub- 
ject of judicial decision. 33 The general result of persons talking 
at cross purposes is that there is no real agreement at all. This 
class of cases has already been dealt with. We are now concerned 
with those where there does exist a real agreement bctAveen the 
parties, only wrongly expressed. Such mistakes as wc arc now 
about to consider were not wholly disregarded at common law; 
but they are fully and adequately dealt with only by the jurisdic- 
tion which was formerly peculiar to courts of equity. We shall 
see that this jurisdiction is exercised with much caution and 
within carefully defined limits. 

On the whole the cases of mistake in expressing intention fall 
into three classes: — 

i. Those which are sufficiently remedied by the general rules 
of construction. 

3,1 Stewart v. Eddowes (1874) L. R. 9 C. P. 311 ; 43 L. J. C. P. 204- p. 128. 

3 a Ap pendix 7- This passage is not included in the portions edited by M a i tla n d in 
“ Bracton and Azo.” 

»» See however PhUltos v. Bistoili (1834) a B. & C. 511 ; 26 R. R. 433, which comes 
near the supposed case. 
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*. Those which are remedied by special rules of construction 
derived from the practice of courts of equity. 

g. Those which require peculiar remedies administered by the 
Court in its equitable jurisdiction. 

We proceed to take the classes of cases above mentioned in 
order. 


1 GENERAL RULES 

We have already seen that the more obvious forms of mistaken 
expression, mechanical errors as we may call them, can be dealt 
with in the ordinary course of interpretation . 31 A few more 
authorities may now be added. 

In a case in the House of Lords the rule was laid down and 
acted upon that “ both courts of law and of equity may correct 
an obvious mistake on the face of an instrument without the 
slightest difficulty.” J Here a draft agreement for a separation 
deed had h\ mistake been copied so as to contain a stipulation that 
the husband should be indemnified against his own debts: but 
it was held that the context and the nature of the transaction 
clearly showed that the wife's debts were meant, and that in fram- 
ing the deed to be executed under the direction of the Court in 
pursuance of the agreement the mistake must be corrected accord- 
ingly. So the Court may presume from the mere inspection of a 
settlement that words which, though they make sense, give a 
result which is unreasonable and repugnant to the general inten- 
tion and to the usual frame of such instruments, were inserted by 
mistake . 36 

An agreement has even been set aside chiefly, if not entirely, 
on the ground that the unreasonable character of it was enough 
to satisfy the Court that neither party could have understood its 
true effect : such at least appears to be the meaning of Lord Eldon’s 
phrase, “ a surprise on both parties ." 37 The agreement itself pur- 
ported to bind the tenant of a leasehold renewable at arbitrary 
(and in fact always increasing) fines at intervals of seven years to 
grant an underlease at a fixed rent with a perpetual right of 
renewal. The lessor was in his last sickness, and there was evi- 
dence that he was not fit to attend to business. Charges of fraud 
were made, as usual in such cases, but not sustained : the decision 
might, however, have been put on the ground of undue influence, 
and was so to some extent by Lord Redesdalc. 

Again, there is legal as well as equitable jurisdiction to restrain 
the effect of general words both in matter of covenant and in 
54 Chap. 6, pp. 201 — 202. 

35 Wilson v. Wilson (1854) 5 H. L. C. 40, 66 ; 101 R. R. 25, 42, per Lord St. Leonards ; 

and see his note, V. & P. 171. 

3# Re Da la Touche's settlement (1870) L. R. 10 Eq. 599, 603 ; 40 L. J. Ch. 85 ; where 

however the mistake was also established by evidence. 

97 WiUm v. WiBsn (1809-10) 16 Ves. 72, 84 ; affirmed m Dom. Proc. 2 Dow, 275, 278. 

But the facts were very peculiar, and the case has not been cited for many years. 
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matter of conveyance, if it sufficiently appears by the context 
that they were not intended to convey their apparent unqualified 
meaning.” When there is a specific description of a particular 
kind of property, followed by words which prima facie would be 
sufficient to include other property of the same kind, it has been 
held that those words do not include the property not specifically 
described, on the principle expressio uniw> est exclusio altcriusS * 
But cases of this kind, like those on which the ejusdem generis 
rule or presumption 40 is founded, fall under normal principles of 
construction and have nothing to do with am suggestion of 
mistake. 

2. PECULIAR RULES OF CONSTRUCTION IN EQUITV 

Such rules have been introduced by courts of equity in dealing 
with: 

A. General words. 

B. Stipulations as to time. 

C. Penalties. 

A. RESTRICTION OF GENERAL WORDS 

We have seen that courts both of law and of equity have 
assumed a power to put a restricted construction on general words 
when it appears on the face of the instrument that it cannot have 
been the real intention of the parties that they should be taken 
in their apparent general sense. 

Courts of equity went farther, and did the like if the same con- 
viction could be arrived at by evidence external to the instrument. 
Thus general words of conveyance 41 and an unqualified covenant 
for title , 42 though not accompanied as in Browning v. Wright 43 by 

JB Browning v. Wright (1799) 2 B. & P. 13, 26 ; 5 R. R. 521 ; but it was also thought 
the better construction to take the clause in question as being actually part of a 
special covenant, and so no general covenant at all : Hesse v. Stevenson ( 1803) 3 B. & P- 
565, 574 5 Rooke v - Lord Kensington (1856) 2 K. & J. 753, 771 ; 25 L. J. Ch. 795 ; 
1 10 R. R. 456, 468. The same principle applies to general words in the statement 
of a company’s objects in its memorandum of association : Ashbury ,d?c. Co. v. Riche 
(1875) L. R. 7 H. L. 653 ; 44 L. J. Ex. 185. 

Derm v. Wil/ord (1826) 8 Dowl. & Ry. 549. The case was a curious one. A fine had 
been levied of (inter alia) twelve messuages and twenty acres of land in Chelsea. 
The conusor had less than twenty acres of land in Chelsea, but nineteen messuages. 
It was decided that although all the messuages would have passed under the general 
description of land if no less number of messuages had been mentioned, yet the 
mention of twelve messuages prevented any greater number from passing under 
the description of land ; and that parol evidence was admissible to show first that 
there were in fact nineteen messuages, this being no more than was necessary to 
explain nature and character of the property j next (as a consequence of the 
construction thereupon adopted by the Court) which twelve out of the nineteen 
messuages were intended. And see further the notes to Roe v. Tranmarr ( 1 75®) 
2 Sm7L. C. 484 sqq. (13th ed.). 

40 Whatever it really amounts to, see per McCardie J. MagnhUd (SJS.) v. McIntyre 
[1920] 3 K. B. 331 ; 89 L. J. K. B. 1 1 10. 

41 Thomas v. Davis (1757) 1 Dick. 301. 

48 Coldcot v. Hill (1662), 1 Ch. Ca. 15, sed qu. for the case looks very like admitting con- 
temporaneous conversation to vary the effect of a* s olem n instrument, and that 
without any mistake or fraud being made out, which is quite contrary to the modern 
rule. 41 (1799) a B. & P. 13 ; 5 R. R. 531, note 38, mpra. 
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other qualified covenants, have been restrained on proof that 
they were not meant to extend to the whole of their natural 
import. 

This jurisdiction, in modern times a well established one, is 
exercised chiefly in dealing with releases. “ The general words 
in a release are limited always to that thing or those things which 
were specially in the contemplation of the parties at the time 
when the release was given .” 44 This includes the proposition that 
in equity “ a release shall not be construed as applying to some- 
thing of which the party executing it was ignorant .” 44 There is 
at least much reason to think that it matters not whether such 
ignorance was caused by a mistake of fact or of law . 44 

In particular a release executed on the footing of accounts 
rendered by the other party, and assuming that they are correctly 
rendered, may be set aside if those accounts are discovered to 
contain serious errors, and this, in a grave case, even after many 
years . 47 It would be otherwise however if the party had examined 
the accounts himself and acted on his own judgment of their cor- 
rectness. An important application of this doctrine is in the 
settlement of partnership affairs between the representatives of a 
deceased partner (especially when they are continuing partners) 
and the persons beneficially interested in his estate . 48 

A releasor, however, cannot obtain relief if he has in the mean- 
while acted on the arrangement as it stands in such a way that the 
parties cannot be restored to their former position . 44 

B. STIPULATIONS AS TO TIME 

It is a familiar principle that in all cases where it is sought to 
enforce contracts consisting of reciprocal promises, and “where 
the plaintiff himself is to do an act to entitle himself to the action, 
he must either show the act done, or if it be not done, at least that 
he has performed everything that was in his power to do .” B0 

Accordingly, when by the terms of a contract one party is to 
do something at or before a specified time, and when he fails to 
do such thing within that time, he could not afterwards claim the 
performance of the contract if the stipulation as to time were 

44 Per Lord Westbury, L. & S. W. Rly. Co. v. Blackmore (1870) L. R. 4 H. L. at 723 c 
39 L. J. Ch. 713 ; cp. Linda v. Undo (1839) 1 B«av. 49^ 5°6 ; 49 R. R. 419, 425 ; 
Farewell v. Coker (1726) cited 2 Mer. 353 ; Dav. Conv. 5 pt. 2, 622-4. 

45 Per Wilde B. Lyall v. Edwards (1861) 6 H. & N. 337, 348 ; 30 L. J. Ex. 193, 197 ; 
123 R. R. 547. This was a ease of equitable jurisdiction under the G. L. P. Act, 
1854 ; but before the Act courts of law would not allow a release to be set up if 
clearly satisfied that a court of equity would set it aside : Phillips v. Clagett (1843) 
11M. &W. 84; 12 L. J. Ex. 275. 

44 See the cases considered at pp. 367 sqq. 

47 Gandy v. Macaulay (1885) 31 Ch. Div. 1, where no accounts had been rendered or 
examined at all; twenty years had elapsed and the releasee was dead. 

41 MUlar v. Craig (1843) 6 Beav. 433 ; 63 R. R. 134. 

4B Skilbeck v. Hilton (1866) L. R. 2 Eq. 587 ; but qu . whether the principle was rightly 
applied in the particular case. 

Notes to Potters v. Opit (1671) 2 Wms. Saund. 743 ; and see Ch. 6, pp. 204 — 205. 
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construed according to its literal terms. The rule of the common 
law was that 44 time is always of the essence of the contract.” When 
any time is fixed for the completion of it, the contract must be 
completed on the day specified, or an action will lie for the breach 
of it . 51 

The rule of equity, which has long been the general rule of 
English jurisprudence and to which the rule at law is now formally 
assimilated , 52 is to look at the whole scope of the transaction to see 
whether the parties really meant the time named to be of the 
essence of the contract. And if it appears that, though they named 
a specific day for the act to be done, that which they really con- 
templated was only that it should be done within a reasonable time; 
then this view will be acted upon, and a party who according to 
the letter of the contract is in default and incompetent to enforce 
it will yet be allowed to enforce it in accordance with what the 
the Court considers its true meaning. 


11 Courts of equity have enforced contracts specifically, where no 
action for damages could be maintained ; for at law, the party plaintiff 
must have strictly performed his part, and the inconvenience of insisting 
upon that in all cases was sufficient to require the interference of courts 
of equity. They dispense with that which would make compliance 
with what the law requires oppressive : and in various cases of such 
contracts, they are in the constant habit of relieving the man who has 
acted fairly, though negligently. Thus in the case of an estate sold by 
auction, there is a condition to forfeit the deposit, if the purchase be 
not completed within a certain time ; yet the court is in the constant 
habit of relieving against the lapse of time : and so in the case of mort- 
gages, and in many instances, relief is given against mere lapse of time, 
where lapse of time is not essential to the substance of the contract.” 


So said Lord Redesdale in a judgment which has taken a classical 
rank on this subject . 53 Contracts between vendors and purchasers 
of land are however the chief if not the only class of cases to which 
the rule has been habitually applied . 54 

It was once even supposed that parties could not make time 
of the essence of the contract by express agreement; but it is now 
perfectly settled that they can, the question being always what 
was their true intention , 55 or rather “what must be judicially 
assumed to have been their intention. ““If the parties choose 
even arbitrarily, provided both of them intended to do so, to 


fil Parkin v. Thorold (1852) 16 Beav. 59, 65 ; 96 R. R. 32, 35. 

Law of Property Act, 1925, s. 41. . 

53 Lennon v. Mapper (1802) 2 Sch. fit L. 684, cited by Knight Bruce L.J. Roberts v. Berry 
(1853) 3 D. M. G. at 289 ; 22 L. J. Gh. 398 ; 98 R. R. 143, and again adopted 
by the L. JJ. in TiUey v. Thomas (1867) L. R. 3 Gh. 61. There is no special rule 
of equity for the normal construction of stipulations relating to tune : see Stkkruv v. 
Keeble [1915] A. C. 386 ; see per Lord Parker of Waddington at 415-6 ; 84 L. J. P. C. 
259; Lock v. Bell [1931] 1 Ch. 35 ; 100 L. J. Gh. 22. 

64 See per Cotton L.J. 4 C. P. D. at 249* - 

44 Seton v. Slade (1802) 7 Ves. 265, 275 ; 6 R. R. 124, and notes to that case in 2 Wh. & 
T.LC.; Parkin v. Thorold (1852) 16 Beav. 59 ; 96 R. R. 32 - 
« Grove J. in Patrick v. Milner (1877) 2 C. P. D. 3*2, 348 ; 46 L. J. C. P. 537 * 



408 principles of contract 

stipulate for a particular thing to be done at a particular time/* 
such a stipulation is effectual. There is no equitable jurisdiction 
to make a new contract which the parties have not made. 67 The 
fact that time is not specified as to be of the essence of the con- 
tract, does not affect the general right of cither party to require 
completion on the other part within a reasonable time, and give 
notice of his intention to rescind the contract if the default is 
continued/ 8 as on the other hand conduct of the party entitled to 
insist on time as of the essence of the contract, such as continuing 
the negotiations without an express reservation after the time is 
past, may operate as an implied waiver of his right/ 9 In mercan- 
tile contracts the presumption, if any, is that time where specified 
is an essential condition/ 0 likewise in other cases where the nature 
of the business demands punctual completion/ 1 An express 
promise to do a thing “ as soon as possible ” binds the promisor to 
do it within a reasonable time, with an undertaking to do it in the 
shortest practicable time/' The principles of our jurisprudence 
on this head arc well embodied in the Indian Contract Act, s. 55 : 

When a party to a contract promises to do a certain thing at or before 
a specified time, or certain things at or before specified times, and fails 
to do any such thing at or before the specified time, the contract, or so 
much of it as has not been performed, becomes voidable at the option of 
the promisee, if the intention of the parties was that time should be of 
the essence of the contract. 

(The Court may infer from the nature of a contract, even though no 
time be specified for its completion, that time was intended to be of its 
essence to this extent, that the contracting party is bound to use the 
utmost diligence to perform his part of the contract/’) 

If it was not the intention of the parties that time should be of the 
essence of the contract, the contract does not become voidable by the 
failure to do such thing at or before the specified time; but the promisee 
is entitled to compensation from the promisor for any loss occasioned to 
him by such failure. 

If, in case of a contract voidable on account of the promisor’s failure 
to perform his promise at the time agreed, the promisee accepts perform- 
ance of such promise at any time other than that agreed, the promisee 
cannot claim compensation for any loss occasioned by the non-perform- 
ance of the promise at the time agreed, unless, at the time of such 
acceptance, he gives notice to the promisor of his intention to do so / 4 

fi7 Per Alderson B. Hipwell v. Knight (1835) 1 Y. & C. Ex. Eq. 415 ; 41 R. R. 304 ; 

Steedman v. Drinkle [1916] 1 A. C. 275 ; 85 L. J. P. C. 79. 

3 " This is the true and only admissible meaning of the statement that time can be made 
of the essence of a contract by subsequent express notice. Per Fry J. Green v. Serin 
(1879) *3 Ch- D. 589, 599 ; per Turner L.J. Williams v. Glenton (1866) L. R. 1 Ch. 
200, 210. See further Stickney v. Keehle [1915] A. C. 386 ; 84 L. J. P. C. 259, 
especially Lord Parker’s opinion. 

80 Webb v. Hughes (1870) L. R. 10 Eq. 281 ; 39 L.J. Ch. 606, and see note fi , below. 

30 Per Cotton L.J. Reuter v. Sola (1879) 4 C. P. Div. at 249 ; 48 L. J. C. P. 492. 

131 Lock v. Bell, note iB , last page. 

* s Hydraulic Engineering Co. v. McHaffie (1878) 4 Q,. B. Div. 670, 873. 

38 Macbryde v. Weekes (1856) 22 Beav. 533 ; 111 R. R. 471 (contract for a lease of 
working mines). 

** “ft constantly happens that an objection is waived by the conduct of the parties,” 
per James L.J. UpperUm v. Nicholson (1871) L. R. Ch. at 443 ; 40 L. J. CH. 401 
And see Dart, V. & P. 424. 
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C. RELIEF AGAIN SI PENALTIES 

in like manner penal provisions inserted in instruments to 
secure the payment of money or the performance of contracts 
will not be literally enforced, if the substantial performance of 
that which was really contemplated can be otherwise secured/' 
The most important application of this principle is to mortgage**. 

Not all the authorities here summarized arc literally applicable to the 
new practice under the Law of Property Acts, but for a long time it will 
be necessary to understand the law as it formerly stood. A court of 
equity treats the contract as being in substance a security for the repay* 
raent of money advanced, and that portion of it which gives the estate 
to the mortgagee as mere form, “ and accordingly, in direct violation of 
the [form of thej contract,” it compels the mortgagee to reconvey on 
being repaid his principal, interest and costs/® Here again the original 
ground on which equity interfered was to carry out the true intention of 
the parties. But it cannot be said here, as in the case of other stipula- 
tions as to time, that everything depends on the intention. For the 
general rule “ once a mortgage, and always a mortgage ” cannot be super- 
seded by any express agreement so as to make a mortgage absolutely 
irredeemable / 7 However, limited restrictions on the mutual remedies of 
the mortgagor and mortgagee, as by making the mortgage for a term 
certain, are allowed and are not uncommon in practice. Also there may 
be such a thing as an absolute sale with an option of repurchase on certain 
conditions; and if such is really the nature of the transaction, equity will 
give no relief against the necessity of observing those conditions / 8 

“ That this Court will treat a transaction as a mortgage, although it 
was made so as to bear the appearance of an absolute sjle if it appear that 
the parties intended it to be a mortgage is no doubt true / 9 but it is 
equally clear, that if the parties intended an absolute sale, a contem- 
poraneous agreement for a repurchase, not acted upon, will not of itself 
entitle the vendor to redeem .” 70 


The manner in which equity deals with 11101 (gage transactions 
is only an example of a more general rule: — 


“ Where there is a debt actually due, and in respect of that debt a 
security is given, be it by way of mortgage or be it by way of stipulation 
that in case of its not being paid at the time appointed a larger sum shall 


• * In addition to the authorities cited below, see the later case of Ex parte Hulse (1873E 
L. R. 8 Ch. 1022 ; 43 L. J. Ch. 261. 

Per Romilly M.R. Parkin v. Thorold (1852) 16 Beav. 59, 68 ; 96 R. R. 32, 37 ; and 
see Lord Redesdale’s judgment in Lennon v. Napper , note 0> , p. 407. As to the old 
theory of an “ equity of redemption ” being not an estate but a merely personal 



divided, in a peculiar case, as to the application of this principle : Marquess of 
Northampton v. Pollock (1890) 45 Ch. Div. 190 ; 59 L. J. Ch. 745 ; the opinion of the 
majority was upheld in H. L. [1892] A. C. 1 ; 61 L. J. Ch. 49. See now Noakes & Co. 
v. Rice [190a] A. C. 24 ; 71 L. J. Ch. 139 ; [Kreglinger v. New Patagonia Meat , &c. Co .. 
Ltd. [1914] A. C. 25 ; 83 L. J. Ch. 79 ; Knightsbridge Estates Trust , Ltd. v. Byrne 
C. 613 ; 109 L. ‘ 


[1940] A. C. 613 ; 109 L. J. Ch. 200.] 

68 Davis v. Thomas (1830) 1 Russ. & M. 506 ; 32 R. R. 257. 

See Douglas v. CulverMl (1862) 31 L. J. Ch. 543 J and so also at common law, Gardner 
v. Cagenoie ^1856^1 H & «. 423, 435, 438 ; 26 L. J. Ex. 17, 19, ao ; ip8 R. R. 

70 pcr LOT^ Cottenham C. Williams v. Owen (1840) 5 M. & Cr. 303, 306 ; 12 I- J, Ch. 
207 ; 4B R. R. 322, 324. 
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become payable, and be paid, in either of those cases Equity regards the 
security that has been given as a mere pledge for the debt, and it will 
not allow either a forfeiture of the property pledged, or any augmenta- 
tion of the debt as a penal provision, on the ground that Equity regards 
the contemplated forfeiture which might take place at law with refer- 
ence to the estate as in the nature of a penal provision, against which 
Equity will relieve when the object in view, namely, the securing of the 
debt, is attained, and regarding also the stipulation for the payment of a 
larger sum of money if the sum be not paid at the time it is due, as a 
penalty and a forfeiture against which Equity will relieve .” 71 

This applies not only to securities for the payment of money 
but to all cases “ where a penalty is inserted merely to secure the 
enjoyment of a collateral object .” 72 In all such cases the penal 
sum was originally recoverable in full in a court of law, but actions 
brought to recover penalties stipulated for by bonds or other 
agreements, and land conveyed by way of mortgage, have for a 
long time been governed by statutes . 73 

It would lead us too far beyond our present object to discuss the 
cases in which the question, often a very nice one, has arisen, 
whether a sum agreed to be paid upon a breach of contract is a 
penalty or liquidated damages. It may be noted however in 
passing that “ the words liquidated damages or penalty are not 
conclusive as to the character of the sum stipulated to be paid. ‘ 
This must be determined from the matter of the agreement . 74 

3. PECULIAR DEFENCES AND REMEDIES DERIVED FROM EQUITY 

A. DEFENCE AGAINST SPECIFIC PERFORMANCE 

When by reason of a mistake ( e.g ., omitting some terms which 
were part of the intended agreement) a contract in writing fails 
to express the real meaning of the parties, the party interested 

71 Per Lord Hatherley C. Thompson v. Hudson (1869) L. R. 4 H. L. 1, 15 ; 38 L. J. Ch. 
43 L 

7 1 Per Lord Thurlow Sloman v. Walter (1784) 1 Bro. C. C. 418. Re Dagenham Dock Co. 

{1873) L. R. 8 Gh. 1022, is a good modern example. 

" 3 Neither is the relation of the named sum to the actual damage a conclusive test ; 
it may be liquidated damages though in fact less than the actual damage : Widnes 
Foundry v. Cellulose Acetate Silk Co. [1931] 2 K. B. 393 ; 100 L. J. K. B. 746, C. A. 
As to common money bonds 4 & 5 Anne, c. 16 (3 in Rev. Stat.), s. 13. As to other 
bonds and agreements 8 & 9 Will. III. c. n, s. 8. The statutes (some of which 
have been repealed by Statute Law Revision Acts) are collected and reviewed in 
Preston v. Dania (1872) L. R. 8 Ex. 19 ; 42 L. J. Ex. 33. A mortgagee suing in 
ejectment, or on a bond given as collateral security, may be compelled by rule of 
Court to reconvey on payment of principal, interest, and costs : Mortgage Act, 1734. 
7 Geo. II. c. 20, Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), s. 2x9 (see 
Supreme Court of Judicature (Consolidation) Act, 1525, 15 & 16 Geo. 5, c. 49, 
s. 99 (0 (/)» G?)> Sch. 1). Bonds of the kind last mentioned hardly occur in modem 
practice. 

Per Bramwell B. in Betts v. Burch (1859) 4 H. & N. 506, 51 1 ; 28 L. J. Ex. 267, 271 ; 
1 18 R. R. 580. The later cases on this subject are — Magee v. Lavell (1874) L. R. 9 
C. P. 107 ; 43 L. J. C. P. 131 (authorities discussed by Jessel M.R.) ; Lord Elphinstone 
v. Monkland Iron and Coal Co. (1886) 11 App. Ca. (Sc.) 332 ; Wallis v. Smith (1882) 
21 Ch. Div. 243 ; 52 L. J. Ch. 145 ; WiUson v. Love [1896] 1 Q.B. 626 ; 65 L. J. Q,. B. 
474, C. A. ; Webster v. Bosanquet [1912] A C. 394 ; 81 L. J. P. C. 205 ; Dunlop 
Pneumatic Tyre Co. v. Mew Garage & Motor Co . [1915] A. C. 79. Cp. Weston v. Metrop. 
Asylum District (1882) 9 Q,. B. Div. 404 ; 51 L. J. Q,. B. 399, on the similar question 
ofa penal rent. In the Indian Contract Act the knot is cut by abolishing the distinc 
don altogether: see s. 74. 
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in having the real and original agreement adhered to (e.g., the 
one for whose benefit the omitted term was) is in the following 
position. 

If the other party sues him for the specific performance of the 
contract as expressed in writing, it will be a good defence if he can 
show that the written contract does not represent the real agree* 
ment: and this whether the contract is of a kind required by law 
to be in writing or not. Thus specific performance has been 
refused where a clause had been introduced by inadvertence into 
the contract . 73 It is sometimes said with reference to cases of this 
class that the remedy of specific performance is discretionary. But 
this means a judicial and regular, not an arbitrary discretion. The 
Court M must be satisfied that the agreement would not have been 
entered into if its true effect had been understood .” 76 

On the other hand a party cannot, at all events where the con- 
tract is required by law to be in writing, come forward as plaintiff 
to claim the performance of the real agreement which is not com- 
pletely expressed by the written contract. Thus in the case of 
Townshend v. Stangroom 77 (referred to by Lord Hatherley when 
V.-C. as perhaps the best illustration of the principle 78 ), there 
were cross suits , 76 one for the specific performance of a written 
agreement as varied by an oral agreement, the other for specific 
performance of the written agreement without variation; and the 
fact of the parol variations from the written agreement being 
established, both suits were dismissed. And the result of a plaintiff 
attempting to enforce an agreement with alleged parol variations, 
if the defendant disproves the variations and chooses to abide by 
the written agreement, may be a decree for the specific perform- 
ance of the agreement as it stands at the plaintiff's cost . 80 

But it is open to a plainLiff to admit a paiol addition or variation 
made for the defendant's benefit, and so enforce specific perform- 
ance, which the defendant might have successfully resisted if 
it had been sought to enforce the written agreement simply. This 
was settled in Martin v. Py croft : %l “ The decision of the Court of 
Appeal proceeded on the ground that an agreement by parol to 


76 

76 

77 

78 
78 
80 


Watson v. Marston (1853) 4 D. M. G. 230 ; 102 R. R. 100. 

Watson v. Marston (1853) 4 D. M. G. at 240 ; 102 R. R. 108. 

(1801) 6 Ves. 328 ; 5 R. R. 312. 

Wood v. Scarth (1855) 2 K. & J. 33, 42 ; no R. R. 88. 

Under the Judicature Acts there would be an action and counter-claim. 

See Higginson v. Clowes (1808) 15 Ves. 516, 525 ; 10 R. R. 112 ; and such appears 
to be the real effect of Fife v. Clayton (1807) 13 Ves. 546 ; 9 R. R. 220 ; S. C. more 
fully given, with the decree, 1 C. P. Cooper (temp. Cottenham) 351. In this case 
Lord Eldon laid hold on the plaintiff’s offer in general terms to perform the agree- 
ment as amounting to an offer to perform “ what the Court, upon hearing all the 
circumstances, should be of opinion was the agreement.” See the notes to the case 
in 9 R. R. 220. But after a plaintiff has failed to support his own construction of an 
agreement which the Court thinlw ambiguous, he cannot take advantage of such an 
offer rontnii wl in his own pleadings “ to take up the other construction which the 
defendant was at one time willing to have performed ” : Clowes v. Higginson (1813) 


1 Ves. & B. 524, 535 5 ** R- R- 284. 

<'1852) 2 D. M. G. 785 ; 22 L. J. Ch. 94 ; 


95 R. R. 324. 
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pay 200I. as a premium for ... a lease [for which there was a 
complete agreement in writing not mentioning the premium] 
was no ground for refusing specific performance of the written 
agreement for the lease, where the plaintiff submitted by his bill 
to pay the stool. The case introduced no new principle as to the 
admissibility of parol evidence ." 82 

It is to be observed (though the observation is now familiar) 
that these doctrines are in principle independent of the Statute 
of Frauds . 81 What the fourth section of the Statute of Frauds says 
is that in respect of the matters comprised in it no agreement not 
in writing and duly signed shall be sued upon. This in no way 
prevents either party from showing that the writing on which 
the other insists does not represent the real agreement; the statute 
interferes only when the real agreement cannot be proved by a 
writing which satisfies its requirements. Then there is nothing 
which can be enforced at all. The writing cannot, because it is 
not the real agreement; nor yet the real agreement, because it is 
not in writing. A good instance of this state of things is Price v. 
Ley** The suit was brought mainly to set aside the written agree- 
ment, and so far succeeded. It appears not to have been seriously 
attempted to insist upon the real agreement which had not been 
put into writing. 

B. RECTIFICATION OF INSTRUMENTS 

When the parties to an agreement have determined to embody 
their common intention in the appropriate and conclusive form, 
and the instrument meant to effect this purpose is by mistake so 
framed as not to express the real intention which it ought to have 
expressed, it is possible in many cases to correct the mistake by 
means of a jurisdiction formerly peculiar to courts of equity and 
still reserved, as a matter of procedure, to the Chancery Division. 

Courts of equity “ assume a jurisdiction to reform instruments 
which, either by a fraud or mistake of the drawer, admit of a 
construction inconsistent with the true agreement of the parties. 8 ® 
And of necessity, in the exercise of this jurisdiction, a court of 
equity receives evidence of the true agreement in contradiction of 
the written instrument." Relief will not be refused though the 
party seeking relief himself drew the instrument; for " every party 
who comes to be relieved against an agreement which he has 
signed, by whomsoever drawn, comes to be relieved against his 

Per Stuart V.-C. Price v. Ley (1863) 4 Giff. at 253. 

*’ Sec per Lord Redesdale in Clinan v. Cooke (1802) 1 Sch. & Lef. 22, 33 — 39 ; 9 R. R. 
3» 7—IO. 

84 4 Giff. 235, affirmed on appeal, 32 L. J. Ch. 534 ; 141 R. R. 186. 

* 6 The Cburt need not decide the point of construction : it is enough that serious doubt 
exists whether the terms express the true intention : Walker v. Armstrong (1856) 
8 D. M. G. 531 *, 25 L. J. Ch. 738 ; 1 14 R. R. 234. The judgment of Knight Bruce 
L.J. is entertaining as well as profitable. Followed, Walton's uUUmenl [1922} 2 Ch. 
509, a rather simpler case. 
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own mistake /’ 86 The jurisdiction is a substantive and independent 
one, so that it does not matter whether the paity seeking relief 
would or would not be able to get the benefit of the true inten- 
tion of the contract by any other form of remedy / 7 And, just 
because the right is a substanti\c light, the remedy will not be 
granted unless it is properly and distinctly claimed / 11 

The manner in which the Court proceeds is put in a very dear 
light by the opening of Lord Roimlh’s judgment in the case of 
Murray v. Parker™ 

“ In matters of mistake, the Court undoubtedly has jurisdiction, and 
though this jurisdiction is to be exercised with great caution and care, 
still it is to be exercised in all cases where a deed, as executed, is not 
according to the real agreement between the parties. In all cases the real 
agreement must be established by evidence, whether parol or written; 
... if there be a previous agreement in writing which is unambiguous, the 
deed will be reformed accordingly; if ambiguous, parol evidence may be 
used to express it, in the same manner as in other cases where parol 
evidence is admitted to explain ambiguities in a written instrument.” 

Concerning the extent of the Court’s jurisdiction, a good deal 
of controversial and rather perplexed learning (which the curious 
reader may find if he will at the corresponding place in former 
editions) has been swept away by an opinion of the Judicial Com- 
mittee given by Lord Birkenhead. There had been a prevalent 
opinion that a contract could nol be rectified if the real agree- 
ment, being within the Statute of Frauds, did not satisfv its 
requirements. Lord Birkenhead pointed out “ that the Statute 
of Frauds is not allowed by any Court administering the doctrines 
of equity to become an instrument for enabling sharp practice 
to be committed. And indeed the power of the Court Lo rectify 
mutual mistake implies that this power may be exercised notwith- 
standing that the true agreement of the parties has not been 
expressed in writing. Nor does the rule make any inroad uj>on 
another principle, that the plaintiff must show first that there 
was an actually concluded agreement antecedent to the instru- 
ment which is sought to be rectified; and secondly, that such 
agreement had been inacccurately represented in the instrument. 
When this is proved either party may claim, in spite of the Statute 
of Frauds, that the instrument on which the other insists does not 
represent the real agreement.” Moreover “when the written 
instrument is rectified there is a writing which satisfies the 
statute.” Again the long standing controversy about the power of 
the Court to grant specific performance of a contract with a parol 
variation — that is, to rectify a contract and enforce it as rectified 
in one and the same suit — was disposed of “by the provisions of 

«• BaU v. Stem (1823) 1 Sim. & St. 210, 219 : 24 R. R. 170. 

■» Drtdfv. Lord Parker (1868) L. R. 5 Eq. *3* ; 37 L. J. Ch. 241. 

88 Sec Blqy v. PeUard [1930] i K. B. 628 ; 96 L. J. K. B. 421, C. A. 

86 (*854) 19 Beav. 305, 308 ; 105 R. R. i53> *54* 
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the Judicature Act, 1873 (3® & 37 Viet. c. 66), s. 24 M (now s. 43 
of the Supreme Court of Judicature (Consolidation) Act, 1995 (15 
and 16 Geo. 5, c. 49), which requires the Court to dispose com- 
pletely, so far as possible, of all matters in controversy. 90 

There remains in force, apparently, the application of the 
general equitable rule — rather a counsel of judicial prudence 
than a strict rule of evidence — that the Court will not act on 
“ oath against oath/’ meaning thereby the oral and unconfirmed 
testimony of a plaintiff against a defendant who positively contra- 
dicts him. “There is no objection to correct a deed by parol 
evidence, when you have anything beyond the parol evidence to 
go by. But where there is nothing but the recollection of wit- 
nesses, and the defendant by his answer denies the case set up 
by the plaintiff , the plaintiff appears to be without a remedy/’ 91 
On the other hand, when the mistake is admitted, or not posi- 
tively denied, written instruments have repeatedly been reformed 
on parol evidence alone. 93 

Thus far as to the nature of the evidence required; next let 
us see what it must prove. It is indispensable that the evidence 
should amount to “ proof of a mistake common to all the parties." 98 
i.e. } a common intention different from the expressed intention 
and a common mistaken supposition that it is rightly expressed: 
it matters not, as we have seen, by whom the actual oversight or 
error is made which causes the expression to be wrong. The lead- 
ing principle of equity on the head of rectification — that there 
must be clear proof of a real agreement on both parties different 
from the expressed agreement, and that a different intention or 
mistake of one party alone is no ground to vary the agreement 
expressed in writing — was distinctly laid down by Lord Hardwicke 
as long ago as 1 749™ 

The same thing was explicitly asserted about a century later 
by the modern Court of Appeal : 

“ The power which the Court possesses of reforming written agree- 
ments where there has been an omission or insertion of stipulations con- 
trary to the intention of the parties and under a mutual mistake is one 

90 United States v. Motor Trucks , Ltd. [1924] A. C. 196, 200, 201 ; 93 L. J. P. C. 46, 
adopting Sir E. Fry’s opinion and approving Craddock Bros. v. Hunt [1923] 2 Ch. 136 ; 
92 L. J. Ch. 378. 

91 Lord St. Leonards in Mortimer v. Shortall (1842) 2 Dr. & War. 363, 374 ; 59 R. R. 
730. See also per Alderson B. Att.-Gen. v. Sitwell (1835) 1 Y. & C. Ex. 559, 583 ; 
Olley v. Fisher (1886) 34 Ch. D. 367 ; 56 L. J. Ch. 208, seems to put this rule wholly 
on the Statute of Frauds : but it has since been decided that the statute does not 
apply to an action for rectification of a marriage settlement : Johnson v. Bragge 
[1901] I Ch. 28 ; 70 L. J. Ch. 41. 

93 Tmmshend v. Stangroom (1801) 6 Ves. 328, 334 ; 5 R. R. 312 ; Ball v. Stone (1823) 
1 Sim. & St. 210 ; 24 R. R. 170 ; Druiffv. Lord Parker (1868) L. R. 5 Eq. 131 ; 37 
L. J. Ch. 1 41 ; Ex parte National Provincial Bank of England (1876) 4 Ch. D. 241 ; 
46 L. J. Bk. 11 ; Welman v. Welman (1880) 15 Ch. D. 570 ; 49 L. J. Ch. 736, where 
a power of revocation appearing in the first draft had been struck out in the instru- 
ment as it finally stood, and there was nothing to show how this had happened. 

93 Per Lord Romilly M.R. Bentley v, Mackay (1869) 31 Beav. at 151. 

94 Henkle v. Royal Exch. Assee. Co. 1 Ves. Sr, 318, 



MISTAKE 


415 


which has been frequently and most usefully exercised. But it is also one 
which should be used with extreme care and caution. To substitute a 
new agreement for one which the parties have deliberately subscribed 
ought only to be permitted upon evidence of a different intention of the 
clearest and most satisfactory description. ... It is clear that a person 
who seeks to rectify a deed upon the ground of mistake must be required 
to establish, in the clearest and most satisfactory manner, that the alleged 
intention to which he desires it to be made conformable continued con- 
currently in the minds of all parties down to the time of its execution 
and also must be able to shew exactly and, precisely the form to which 
the deed ought to be brought. For there is a material difference between 
setting aside an instrument and rectifying it on the ground of a mistake. 
In the latter case you can only act upon the mutual and concurrent 
intention of all parties for whom the Court is virtually making a new' 
written agreement.”" 5 

So it has been laid down by tiie American Supreme Court that 
Equity may compel parties to perform their agreement, but has 
no power to make agreements for parties, and then compel them 
to execute the same;® ,, to the same effect in Rooke v. Lord 
Kensington 97 by Lord Hatherley when V.-C.; and more recently 
by James L.J. when V.-C. in Mackenzie v. Coulson . ,B On this 
principle, as we have already seen, the jurisdiction to rectify 
instruments docs not extend beyond particular expressions. The 
Court cannot alter that form of instrument which the parties 
have deliberately chosen." 

The Court therefore cannot act on proof of whai was intended 
by one party only. 1 And when an instrument contains a variety 
of provisions, and some of the clauses may have been passed over 
without attention, 14 the single fact of there being no discussion 
on a particular point will not justify the Court in saying that a 
mistake committed on one side must be taken to be mutual.” 2 The 
Court will not rectify an instrument when the result of so doing 
would be to affect interests already acquired by third parties on 
the faith of the instrument as it stood. ' 

Without derogation from the above general rules, a contract 
of insurance is liberally construed for the purpose of reforming 
the policy founded upon it in accordance with the true intention. 1 

There exists a rare class of cases in which the rule that a com- 


95 Fowler v. Fowler (4 Dc G. & J. 250, 264 ; 124 R. R. 234. 

» 8 Hunt v. Rousmaniere’s Adm. (1828) 1 Peters, 1, 14. fSer, too, Wiilhton, Contracts, 
§§ 1547 s M-> and Restatement of Contracts, § 504.] 

(1856) 2 K. & J. 753, 764 ; 25 L- J- Ch. 795 ; "OR- R* 456. 

(i860) L. R. 8 Eq. 368, 375. Cp. Bonhote v. Henderson [ 1895] 1 Ch. 742 ; 64 L.J. Ch. 
556 ; affd. [1895] 2 Ch. 202, C. A. »• Sec note 

1 Hills v. Rowland (1853) 4 D. M. G. 430, 436 ; cp. the very peculiar case of W. Higgins, 

Ltd . v. Northampton Corporation [1927] 1 Ch. 128 ; 96 L. J. Ch. 38. Accordingly 

the Court cannot, even by way of compromise, unless au presumptive as well as 
ascertained interests are represented, rectify the omission of a usual clause in a 
set tlemen t, framed in fact according to the settlor’s express instructions, merely 
cm the settlor’s assertion that she did not understand the effect of her own instruc- 
tions: Constantinidi v. Ralli [1935] 1 Ch. 427 ; 104 L. J. Ch. 249. 
s Thompson v. Whitmore (i860; 1 J. & H. 268, 276. 

8 Blacku v. Clark (1852) 15 Beav. 595 ; 92 R. R. 570. 

4 Equitable Insurance Company v. Hearns (1874) 20 Wallace (Sup. Ct. U. S.) 494. 
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men mistake must be shown may admit o £ modification. The 
principle to be collected from the latest decision in the House 
of Lords, so far as the results of that decision, which was on com- 
plicated facts, are material in this place, appears to be as follows. 
Where one party to an instrument, or series of instruments fann- 
ing one transaction, by his own default, whether consisting in 
executive negligence, suppression of facts, or otherwise, causes a 
disposition to be so framed as to frustrate the intention of another 
party or parties known to himself, he cannot be heard to deny 
that his own intention was the same . 6 This principle, which is 
really a special branch of the law of estoppel, is to be applied with 
caution .* 1 

The most frequent application of the jurisdiction of equity to 
rectify instruments is in the case of marriage and other family 
settlements , 7 when there is a discrepance between the preliminary 
memorandum or articles and the settlement as finally executed. 
As to marriage settlements, the distinction was formerly held that 
if both the articles and the settlement were ante-nuptial, the 
settlement should be taken in case of variance as a new agreement 
superseding the articles, unless expressly mentioned to be made 
in pursuance of the articles; but that a post-nuptial settlement 
would always be reformed in accordance with ante nuptial articles. 
The modern doctrine of the Court has modified this as follows, 
so far as regards settlements executed after preliminary articles 
but before the marriage: 

1. When the settlement purports to be in pursuance of articles 
previously entered into, and there is any variance, the variance 
will be presumed to have arisen from mistake. 

2. When the settlement does not refer to the articles, it will 
not be presumed, but it may be proved, that the settlement was 
meant to be in conformity with the articles, and that any variance 
arose from a mistake. 

In the first case the Court will act on the presumption, in the 
second on clear and satisfactory evidence of the mistake . 8 

A settlement may be rectified even against previous articles on 
the settlor’s uncontradicted evidence of departure from the real 
intention, if no further evidence can be obtained.® 


Whiteley v. Delaney [ 1914] A. C. 132; 83 L. J. Ch. 349 (suppression of an incumbrance) ; 
Clark v. Girdswood (1877) 7 Ch. Div. 9 ; 47 L. J. Ch. 116 ; Lovesy v. Smith (1880) 
15 Ch. D. 655 ; 49 L. J. Ch. 809 (marriage settlement hastily and improperly 
prepared by husband’s instructions alone). 

Blay v. Pollard [1330] 1 K. B. 628 ; 96 L. J. K. B. 421, C. A. 

See further on this subject, Dav. Conv. 3, pt. 1, Appx. No. 3. 

Boldv. Hutchinson [1855] 5 D. M. G. 558, 567, 568 ; 104 R. R. 196, 202. In reforming 
a settlement the 4 intent rather than the literal words of the articles will be followed ; 
for a modem instance, see Cogan v. Duffield (1876) 2 Ch. Div. 44 ; 45 L. J. Ch. 307. 
As to the general principles on which courts of equity construe instruments creating 
executory trusts, see Sackville-West v. Viscount Holmesdale (1870) L. R. 4 H. L. 543, 
555, 5% ; 39 L. J. Ch. 505. 

Smith v. Iltfe (1875) L. R - 20 Eq. 666 ; 44 L. J. Ch. 755 ; Hanley v. Pearson (1879) 
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The fact that a provision inserted in a settlement (c.g., restraint 
on anticipation of the income of the wife’s property) is in itself 
usual and is generally considered proper is not a ground for the 
Court refusing to strike it out when its insertion is shown to have 
been contrary to the desire of the parties and to the instructions 
given by them . 10 There is, however, a general presumption, in 
the absence of distinct or complete evidence of actual intention, 
that the parties intend a settlement to contain dispositions and 
provisions of the kind usual under the circumstances . 11 

It is not necessary that a person claiming to have a settlement 
rectified should be or represent a party to the original contract, 
or be within the consideration of it . 12 But a deed which is wholly 
voluntary in its inception cannot be reformed if the grantor con- 
tests it, but must stand or fall in its original condition without 
alteration ; 13 the reason of this has been explained to be that an 
agreement between parties for the due execution of a voluntary 
deed is not a contract which the Court can interfere to enforce . 14 
The Court has power, however, to set aside a voluntary deed in 
part only at the suit of the grantor if he is content that the rest 
should stand . 14 

The Court will exercise caution in rectifying a voluntary 
settlement at the instance of the settlor alone and 011 his own 
evidence . 10 

An agreement will not be cancelled at the suit of one party 
when he has rejected a proper offer to rectify it. It was agreed 
between A. and B. that A. should give the exclusive right of using 
a patent in certain districts : a document was executed which was 
only a licence from A. to B. Some time afterwards B. complained 
that this did not carry out the intention, and A., admitting it, 
offered a rectification. B. refused this and sued for cancellation. 
Held that the relief prayed for could not be granted . 17 

In certain cases already mentioned for another purpose 1 “ the 
plaintiff sought to reform an instrument, and satisfied the Court 
that it did not represent what was his own intention at the time 
of execution, but failed to establish that the other party’s intention 
was the same; and the Court gave the defendant his choice of 
“ having the whole contract annulled, or else of taking it in the 
form which the plaintiff intended.’ 19 The anomalous character 
of these cases has already been pointed out. 

10 Torre v. Torre (1853) 1 Sm. & G. 518 ; 96 R. R. 464. 

11 Sec pp. 404 — 405. 12 Thompson v. Whitmore (i860) 1 J. &. H. 26C, 273. 

13 Broun v. Kennedy (1863) 33 Beav. at 147. 

14 Lister v. Hodgson (1867) L. R. 4 Eq. at 34. 

11 Turner v. Collins (1871) L. R. 7 Gh. 329, 342 ; 41 L. J. Ch. 558 ; anJ see per Turner 
L.J. Bentley v. Mackay (1862) 4 D. F. J. 279, 286 ; 135 R. R. 145. 

16 Bonhote v. Henderson [1895] 1 Ch. 742 ; 64 L. J. Gh. 556 ; affd. [1895] 2 Ch. 202, G. A. 

17 Laver v. Dennett (1883) 109 U. S. 90. 18 Pp. 385 — 387. 

14 Harris v. Pepperell (1867) L. R. 5 Eq. 1, 5 ; Garrard v. Frankel (1862) 30 Beav. 445 ; 
31 L. J. Gh. 604 ; Bloomer v. Spittle (1872) L. R. 13 Eq. 427 ; 41 L. J. Ch. 369. See 

May v. Platt [1900] 1 Ch. 616 ; 69 L. J. Ch. 357 ; Beale v. Kyte [1007] 1 Ch. 564 ; 

76 h. J. Ch. 294. 

BE 
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The Court is not prevented by the Fines and Recoveries Act, 
1833 (3 & 4 Will. 4, c. 74), ss. 40, 47, from exercising its ordinary 
jurisdiction to rectify the resettling part of a disentailing assur- 
ance.’ 0 

An agreement cannot be rectified after it has been adjudicated 
upon by a competent Court and performed under the direction of 
that Court. 21 

It was formerly sometimes said, but inexactly, that in certain 
cases wills may be rectified on the ground of mistake. 22 

Actions for the rectification of instruments must be assigned 
to the Chancery Division; but where a statement of defence to an 
action brought in another Division is accompanied by a counter- 
claim for rectification, this is not a sufficient reason for transferring 
the action. 20 

When a conveyance is rectified the order of the Court is 
sufficient without a new deed. A copy of the order is indorsed on 
the deed which is to be rectified. 21 

A consent order, being founded on agreement of the parties, 
may be set aside for mistake if the facts would justify setting aside 
an agreement on any of the grounds considered in the foregoing 
discussion. 2 ” So where the mistake as to the effect of the order 
is on one side only, but induced, however innocently, by the act 
of the other. 20 

The Court may not only rectify but rescind unilateral acts, 
such as appointments under a settlement or will, which have been 
executed under a misapprehension of material facts. 27 But this is 
outside the field of contract. 

20 Hall-Dare v. Hall-Dare (1885) 31 Ch. D. 251 ; 55 L. J. Cli. 134. 

31 Caird v. Moss (1886) 33 Gh. Div. 22 ; 35 L. J. Ch. 854. 

22 On this point, sec the Appendix 8, p. 418. 

23 Storey v. Waddle (1879 ) 4 Q_. B. Div. 289. 

24 White v. White (1872) L. R. 15 Eq. 247 ; 42 L. J. Ch. 288. 

26 Huddersfield Banking Co. v. Lister & Son [1895] 2 Ch. 273 ; 64 L. J. Ch. 523, C. A 
28 Wilding v. Sanderson [1897] 2 Ch. 534 ; 66 L. J. Ch, 684, C. A. 

27 Hood of Avalon (Lady) v. Mackinnon [1909] 1 Ch. 476 ; 78 L. J. Ch. 300. 
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MISREPRESENTATION AND FRAUD 

PART 1 — GENERALLY 

The consent of one party to a contract may be caused by a 
misrepresentation made by the other of some matter, such that, 
if he had known the truth concerning it, he would not have 
entered into the contract. Putting off for a while the closer defini- 
tion of the term, we see at once that there is a broad distinction 
between fraudulent and innocent misrepresentation. A statement 
may be made with knowledge of its falsehood and intent to mis- 
lead the other party, or with icckless ignorance as to its tiuth oi 
falsehood. In either of these cases the making of such a state- 
ment is morally wrong and also wrongful in a legal sense, and 
the conduct of the party making it is called Fraud or Deceit, and 
may be a substantive wrong giving rise to a claim for redress in 
damages, independent of any contract. The present writer has 
endeavoured to discuss this aspect of it elsewhere . 1 As regards 
liabilities and claims independent of contract the difference 
between fraudulent and innocent representation is still of great 
importance. But with regard to representations inducing a 
promise, it is now the accepted doctrine, founded on a long course 
of professional understanding rather than any positive authority, 
that if such a representation is false in fact, e\en though made 
with honest belief in its truth, the promise induced by it is void- 
able at the promisor's option. “ A contract of guarantee, like any 
other contract , is liable to be avoided if induced by material mis- 
representation of an existing fact, even if made innocently."* The 
rule is the same, it is believed, everywhere . 3 

Statements of fact must be carefully distinguished from expres- 
sions of opinion. A man is safe in giving his honest opinion, as 

1 In “ The Law of Torts,” Ch. viii. 

2 Mackenzie v. Royal Bank of Canada [1934] A. C. 4 68, 475 ; 103 L. J. P. G. 81 (Jud. 
Comm, per Lord Atkin). [Critics of the last edition have urged that the exact point 
stated in the text was dealt with only incidentally in the judgment, that the decision 
is of persuasive authority only, that if it be applied to the sale of goods it would 
seriously affect the accepted doctrine of conditions ami warranties and that the 
width of the rule which it lays down is inconsistent with Lord Atkin’s acceptance 
of Kennedy v. Panama , fi fc. Co . (1867) L. R. 2 Q,. B. 580, in Bell v. Lever Bros., Ltd . 
[1932] A. C. 161. See 14 Canadian Bar Review (1936), 784 — 785, and authorities 
there cited. We submit, however, that the citation from Lord Atkin in Mackenzie ’•> 
case probably represents the law, although we should agree that Pollock’s statement 
which precedes it is too widely expressed ; for while Lord Atkin refers to “ material 
misrepresentation ” Pollock speaks of representations generally.] 

3 Long settled in America. [Willis ton. Contracts, § 1500 ; Restatement of Contracts, 

§ 470.] In British India s. 18 of the Contract Act, which unhappily reproduces one 
of the worst penned clauses of the draft Civil Code of New* York, is obscure and 
calls for amendment. 
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an opinion, for what it may be worth. If he communicated at 
the same time the grounds on which he formed his opinion, dr 
reasonable means of access to those grounds, he has done all that 
an honest man can do. It may be difficult to say with regard to 
some kinds of assertions whether they are to be taken as statements 
of existing fact or as the speaker’s opinion of what may be 
expected; as where the matter in hand is the earning capacity of a 
business or the productiveness of land. In such cases all the cir- 
cumstances have to be carefully considered . 4 

Whenever consent to a contract is obtained by deceit, the con- 
tract is voidable at the option of the party deceived, subject to 
the conditions to be presently mentioned. The other party cannot 
take advantage of his own wrong. We shall see that the working 
of this rule involves careful definition and distinction; but the 
substance of the law now rests on fairly broad and simple grounds. 
A man who makes positive statements to the intent that others 
should act upon them is bound, at least, to state only what he 
believes to be true . 5 

The combination of this principle with the still wider principle 
of responsibility for the acts and defaults of agents in the course 
of their employment gives rise to difficult questions, and in some 
cases to consequences of apparent hardship. A man who had no 
fraudulent intention, or who has not even been personally negli- 
gent, may be liable as for fraud. 

The ground of liability in such cases used to be described as “construc- 
tive fraud/’ or, less aptly, “legal fraud.”* The word “constructive” nega- 
tives actual fraud, but affirms that the actual conditions will have similar 
consequences. “ Constructive possession ” signifies, in the same way, 
that an owner out of possession has certain advantages originally given 
only to possessors; “ constructive delivery ” is a change of legal possession 
without change of physical custody; and we speak of “constructive 
notice” where the existence of means of knowledge dispenses with the 
proof of actual knowledge. 

It must be remembered that for a long time equity judges and text 
writers thought it necessary or prudent for the support of a beneficial 
jurisdiction to employ the term “Fraud” as nomen generalissimum." 
“ Constructive fraud ” was made to include almost every class of cases 
in which any transaction is disallowed, not only on grounds of fair deal- 
ing between the parties, but on grounds of public policy* This lax and 
ambiguous usage of the word was confusing in the books and not free 
from confusion in practice. Plaintiffs were too apt to make unfounded 
charges of fraud in fact, while a defendant who could and did indig- 
nantly repel such charges might sometimes divert attention from the real 
measure of his duties. Cases in which there was actual fraud or culpable 

4 Bisset jv. Wilkinson [1927] A. C. 177 ; 96 L. J. P. C. 12. 

5 The House of Lords decided in Derry v. Peek (1889) 14 App. Ca. 337 ; 58 L. J. Ch. 
864, that there is no general duty to use any degree whatever of diligence in 
ascertaining facts, as distinct from bare belief, in making positive statements 
intended for other people to act on. 

* At this day “ legal fraud ” is never heard of, and “ constructive fraud ” hardly ever. 

7 Junes L.J. in Torrance v. Bolton (1872), L. R. 8 Ch. at 124. 

9 See Story’s Eq. Jurisp. ch. vii. 
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recklessness of truth wqre not sufficiently distinguished from cases in 
which there was only a failure to fulfil a special duty. But is seems 'need- 
less at this day to pursue an obsolete verbal controversy. 

Innocent representations are not necessarily harmless to the 
person making them. They may give rise to liability, or, as it is 
more exact to say, representations may give rise to liability without 
any need for determining whether they are innocent or other- 
wise (a matter sometimes far from easy to determine), 9 in various 
ways. A statement made on quite reasonable grounds may never- 
theless be defamatory and actionable; but this is remote from our 
subject. The rule of estoppel comes nearer to it. “ Where one by 
his words or conduct wilfully causes another to believe the exist- 
ence of a certain state of things and induces him to act on that 
belief, so as to alter his own previous position, the former is 
concluded from averring against the latter a different state of 
things as existing at the same time.” 10 And “whatever a man's 
real intention may be,” he is deemed to act wilfully “if he so 
conducts himself that a reasonable man would take the represen- 
tation to be true, and believe that it was meant that he should 
act upon it.” 11 The rule is not a rule of substantive law, in the 
sense that it docs not declare any immediate right or claim. It 
is a rule of evidence, but capable of having the gravest effects on 
the substantive rights of parties. 

Again, we have seen in Ch. 7 that the existence of a certain 
state of facts, or the truth of a certain assertion, may be made a 
condition or term of a contract, apart from any question of good 
faith, so that if the fact be otherwise the proposed contract may 
never become binding, or else there may be a non-performance or 
breach of the contract, with the usual consequences. Such con- 
ditions or terms are in some important kinds of contracts implied 
by special rules of law. 

It will be observed that these possible qualities of a representa- 
tion are not mutually exclusive. One and the same statement may 
well be a deceit and a breach of contract and capable of operating 
by estoppel. 12 

During a certain time some judges in the Court of Chancery 
seem to have thought that under certain conditions a representa- 
tion which is not operative as part of a contract, or by way of 

9 Gp. Wasateh Mining Co. v. Crescent Alining Co. (1893) 142 U. S. 293, 498, per Cur. : — 

“ In equitable remedies given for fraud, accident or mistake, it is the facts as {bund 
that give the light to relief, and it is often difficult to say, upon admitted facts, 
whether the error which is complained of was occasioned by intentional fraud 
or by mere inadvertence or mistake. Indeed, upon the very same state of facts 
an intelligent man, acting deliberately, might well be regarded as guilty of fraud, 
and an ignorant and inexperienced person might be entitled to a more charitable 
view. Yet the injury to the complainant would be the same in either case.’ 1 
19 Pickard v. Sears (1837) 6 A. & E. 469 ; 45 R. R- 538- 

11 Freeman v. Cooke (1848) 2 Ex. 654 ; 18 L. J. Ex. 1 14 ; 76 R. R. 71 1. 

12 See per Lord Blackburn in Brownlie v. Campbell (1880) 5 App. Ca. 925, 953. A hint 
of this was already given by Parke B. in Freeman v. Cooke , last note : see the end 
of the judgment. 
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estoppel, or as amounting to an actionable wrong, may still be 
binding on the person making it. But, when these three effects 
are duly considered, it appears that there is no other way in which 
it can be binding. 

To say that a man is answerable for the truth of his statement 
is to say that it is his legal duty to see that it is borne out or to 
make compensation for its not being borne out. We need not here 
dwell on cases of deceit, or of estoppel independent of contract. 
Then, if the statement is of a fact, and made as an inducement 
to another person to enter into a contract, the substance of the 
duty can only be that the person making the statement undertakes 
that it is true. In that case must not his undertaking be a con- 
tract or a term in the contract? For if not, why should it bind 
him? It might peradventure work an estoppel also, but for 
all practical intents the estoppel is merged in the contract. 

If, on the other hand, the statement is of something to be per- 
formed in the future, it must be a declaration of the party's 
intention unless it is a mere expression of opinion. But a declara- 
tion of intention made to another person in order to be acted on 
by that person is a promise or nothing. And if the promise is 
binding, the obligation laid upon its utterer is an obligation b\ 
way of contract and nothing else: promises de futuro , if binding 
at all, must be binding as contracts . 11 There is no middle term 
possible. A statement of opinion or expectation creates, as such, 
no duty. If capable of creating any duty, it is a promise. If the 
promise is enforceable, it is a contract. The description of promise 
or contract in a cumbrous and inexact manner will not create a 
new head of law. “ There must be a contract in order to entitle 
the party to obtain any relief .” 11 

PART 3 MISREPRESENT! ION AND NON-DISCLOSURE 

So far nothing has been said of any affirmative duty to tell the 
whole truth in relation to the matter of a contract, as distinct 
from the negati\e duty of telling nothing but the truth. In general 
one is not bound by law to disclose in the treaty for a contract 
all known facts which may be material to the other party's judg- 
ment, nor even to remove a mistake not induced by one's own 
act . 15 Non-disclosure of a material fact which one was not specially 
bound to disclose is no defence to an action for specific perform- 
ance . 15 And if one party asks a question which the other is not 

33 Lord Selborne, Maddison v. Alderson (1883) 8 App. Ca. at 473. 

14 Per Cozens-Hardy J. Re Fickus [1900] 1 Ch. 331, 334 ; 69 L. J. Ch. 161. Earlier 
authorities on the supposed equitable doctrine of “ making representations good ” 
are discussed in the Appendix, Note 9, which is now preserved not so much for any 
probable use to practitioners as for the sake of students who may still be perplexed 
by some of these cases. No such doctrine, I understand, has ever become current 
in America. 

38 Smith v. Hughes (1871) L. R. 6 Q.. B. 597 ; 40 L. J. Q,. B. 221. 

18 Turner v. Green [1895] 2 Ch. 205 ; 64 L. J. Ch. 539. 
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bound to answer, and it is not answered, he is not entitled to 
treat the other's silence as a representation ; 17 that is, when there is 
really nothing beyond silence. A very slight departure from pas- 
sive acquiescence might be enough to convert a lawful though 
scarcely laudable reserve into an actionable deceit. This must in 
every case be a question of fact. 

There arc several kinds of contracts, however, such ihat the 
one party must in the ordinary course of business take from the 
other, wholly or to a great extent, the description of the subject- 
matter of the contract. Now the parties may if they please make 
any part of that description a term or even a preliminary condi- 
tion 18 of the contract. Whether thev have done so is, as we have 
seen, a question of construction. lfl But therein the nature of the 
contract, and the extent to which an erroneous description or 
material omission may deprive either party of the benefit to be 
reasonably expected, will justly count for much. More than this, 
fixed rules on this point have been established as to particular 
classes of contracts, and in some of these they go to the extent of 
a positive duty of disclosure; not onlv lhat all informal ion given 
shall be true, but that all material information shall be fully as well 
as truly given. [They arc commonly called contracts uberrimae 
jidei.] The character and stringency of the duties thus imposed 
vary according to the specific character arid risks of l he contract. 
It will be convenient to lake a view of the classes of contracts thus 
treated before we examine in detail the universal rules as to 
Deceit. These classes are believed to be the following. It is by 
no means certain, however, that the same principle may not be 
applicable in other forms. The dev elopment of modern commerce 
may bring into prominence new kinds of transactions in which 
the subject-matter of the contract or a material part of it, is within 
the peculiar knowledge of one party, and the other has to rely, 
in the first instance at all events, on the correctness of the state- 
ments made by him . 20 

(A) Insurance. 

(B) Suretyship and guaranty (as to certain incidents only). 

17 Laidlaw v. Organ (1817) 2 Wheat. 178 ; a sale of tobacco ; the buyer knew, and the 
seller did not, that peace had been concluded lx* tween the CJ.S. and England ; the 
seller asked if there was any news affecting the market price ; the buyer gave no 
answer, nor did the seller insist on one. Held that the buyer’s silence was not 
fraudulent. [The case is regarded as a leading one in the United States : Willis ton, 
1497, note a.] Gp. I. C. A. s. 17, illustration (1 d ). 

In such a case it has been said that there is not a conditional promise, but either an 
alisolute promise or no promise at all : Langdell, § 28. But see Holmes, “ The 
Common Law,” 304. _ _ „ 

Bchn v. Bumess (1863) Ex. Gh. 3 B. & S. 731 ; 32 L. J. Q. B. 204 Batmerman v. 
White (1861) 10 C. B. N. S. 844 ; 31 L. J. C. P. 28 ; p. 221. 

*0 [It was held in With v. O'Flamgan [1936] Ch. 575 ; 105 L. J. Gh. 247, that there is 
no distinction between contracts which require the utmost good faith and other 
contracts, with respect to the duty of one party, A., to inform the other, B., of a 
ma terial change of circums tanc es which has occurred between preliminary negotia- 
tions and the conclusion of the contract, if that change renders false a representation 
of A. on the faith of which B. entered into the negotiations.] 
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(C) Sales of land. 

(D) Family settlements. 

(E) The contract of partnership and thence, by analogy, con- 
tracts to take shares in companies and contracts of promoters. 

We proceed to follow out these topics in order. And first we 
shall say something in general of representations which amount to 
a condition or a warranty. 


REPRESENTATIONS AMOUNTING TO WARRANTY OR CONDITION 

The law on this subject is to be found chiefly in the decisions 
on the sale of goods; the principles however are of general import- 
ance, and not without analogies, as we shall presently see, in other 
doctrines formerly treated as peculiar to equity. We therefore 
mention the leading points in this place, though very briefly. In 
the first place a buyer has a right to expect a merchantable article 
answering the description in the contract; 21 but this is not on the 
ground of warranty, but because the seller does not fulfil the 
contract by giving him something different. " If a man offers to 
buy peas of another and he sends him beans , he does not perform 
his contract; but that is not a warranty; there is no warranty that 
he should sell him peas; the contract is to sell peas, and if he sends 
him anything else in their stead it is a non-performance of it.” 33 
So that, even if it be a special term of the contract that the buyer 
shall not refuse to accept goods brought by sample on the score 
of the quality not being equal to sample, but shall take them with 
an allowance, he is not bound to accept goods of a different kind . 23 
It is open to the parties to add to the ordinary description of the 
thing contracted for any other term they please, so as to make 
that an essential part of the contract: a term so added is a 
condition. If it be not fulfilled, the buyer is not bound to accept 
the goods. “ Condition ” is purposely not defined by the Sale of 
Goods Act, 1893 (56 & 57 Viet. c. 71), though "warranty" is. 24 
On a bargain and sale of specific goods with a warranty the buyer 
cannot reject them, 23 but he may obtain compensation by way ot 
deduction from the price, or by a cross action. 30 

81 Jones v. Just (1868) L. R. 3 Q,.B. 197, 204 ; 37 L. J. Q..B. 89 ; Drummond v. V< mlngon 

(1887) 12 App. Ca. 284 ; 56 L. J. Q.. B. 563 ; Sale of Goods Act, 1893, *4- 

82 Lord Abinger C.B. in Chanter v. Hopkins (1838) 4 M. & W. at 404 ; 51 R- R. 654, 655 ; 
k ‘ as sound an exposition of the law as can be,” per Martin B. Azimar v. Case! I a 
(1867) (Ex. Ch.) L. R. 2 C. P. 677, 679; 36 L. J. C. P. 263. There is a class of cases, 
however, in which it is commonly and perhaps conveniently, said that there is a 
warranty that the goods shall be merchantable besides the condition that they shall 
answer the description : Mody v. Gregson (1868) L. R. 4 Ex. 49 ; 38 L. J. Ex. 12. 

23 Azimar v. Casella (1867) L. R. 2 C. P. 431, in Ex. Ch. 677 ; 36 L. J. C. P. 124, 263 
3i S. 62 ; and sec App. II., Note (A), in Sir M. Chalmers* edition of the Act. 
aB Sale of Goods Act, s. 53 ; Heywortk v. Hutchinson (1867) L. R. 2 Q,. B. 477 ; 36 
L. J. Q,. B. 270 ; [see Benjamin, Sale (7th ed.), 1028, note (jy)] ; and cp. Varley 
WRpp [1900] 1 Q,. B. 513 ; 69 L. J. Q. B. 333. 

94 The reduction of the price can be only the actual loss of value : any further damages 
must be the subject of a counter-claim (under the old practice a separate action) : 
Mondel v. Steel (1841) 8 M. & W. 858, 871 ; 10 L. J. Ex. 426 ; 36 R. R. 890. 
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No small confusion has been caused by the use of the word 
warranty where the thing meant in the first instance is really a 
condition . The proper meaning of warranty appears to be an 
agreement which refers to the subject-matter of a contract, but, 
not being an essential part of the contract either by the nature of 
the case or by the agreement of the parties, is “ collateral to the 
main purpose of such contract. ’ 27 The so-called implied warranties 
of quality, fitness, and condition of goods sold are really conditions; 
if the goods tendered in performance of the contract do not satisfy 
those conditions, they may be rejected. But the buyer may, if 
he thinks fit, accept the goods and claim damages for the defect; 
in other words, he may treat the breach of condition as a breach 
of warranty. And after goods have been accepted, or the property 
in specific goods contracted for has passed to the buyer, ° the 
breach of any condition to be fulfilled by the seller can only be 
treated as a breach of warranty, and not as a ground for rejecting 
the goods and treating the contract as repudiated, unless there be 
a term of the contract, express or implied, to that effect .” 28 Con- 
ditions of this kind include a warranty from the first, and may 
be reduced to a warranty if the buyer does not take advantage 
of them in time. But a condition and a warranty arc not therefore 
the same thing. 2 " 

There is no rule of lair that c\ery assertion b\ a seller of a 
fact unknown to the buyer is a warranty. 0 

We pass on to the contracts above mentioned as being under 
exceptional rules [contracts ubenimae 


1 . — INSURANCE 

Concealment of material facts will a\oid a con ti act of insurance 
of any kind . 11 

As to marine insurance, not only misrepresentation but conceal- 
ment 32 of a material fact, “ though made without am fraudulent 
intention, litiates the policy,” 1 ’ that is, makes it \oidable at the 
underwriter’s election . 31 


27 See note 24 . 

- 8 Sale of Goods Act, 1893, s. 1 1. [As to sales of real estate, sec Terrene , Lid . v. JVrtwi 
(. 1 937 ) 157 L- T. 254 — 257.] 

28 Accordingly a term in the contract excluding warranty does not exclude the seller s 

liability in damages if after acceptance the goods are found not to be of the 
description contracted for : Wallis v. Pratt [1911] A. C. 394 ; 80 L. J. K. B. 1058. 
Heilbut v. Buckleton [1913] A. C. 30 ; 82 L. J. K. B. 245. See further as to the ovei- 
lapping of condition and warranty in English law and the peculiar reasons for it. 
Lord Haldane's opinion in Dawsons , Ltd . v. Bonnin [1922] 2 A. C. 4 * 3 » 4 22 » 9 1 
L. J. P. C. 210 (a Scottish appeal). „ „ w _ 

31 Seaton v. Heath [1899] 1 Q.. B. 782, 792 ; 68 L. J. Q.. B. 631, G. A. (revd. in H. L. on 
facts only, nom, Seaton v. Barnaul [1900] A. C. 135 ; 69 L. J. Q. B. 409). 

3 2 This is the usual word, but nondisclosure would be more accurate. 

33 Iomdes v. Pender (1874) L. R. 9 Q,. B. 531, 537 i 43 L. J. Q. B. 227 ; 2 Wins. Saund, 


34 iee Morrison v. Universal Marine Insurance Co. (1873) L. R. 8 Ex. 197, ao 5 ; 42 
L. J. Ex. 1 15. The settled rules are now codified in the Marine Insurance Act, 
1906, as* 17 — 20. 
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For this purpose a material fact does not, on the one hand, mean 
only such a fact as is M material to the risks considered in their 
own nature nor on the other hand does it include everything 
that might influence the underwriter's judgment: the rule is 
“ that all should be disclosed which would affect the judgment of 
a rational underwriter governing himself by the principles and 
calculations on which underwriters do in practice act .” 36 The only 
exception is that the insured is not bound to communicate any- 
thing which is such matter of general knowledge that he is entitled 
to assume the underwriter knows it already : 36 and the obligation 
extends not only to facts actually within the knowledge of the 
assured, but to facts which in the ordinary course of business he 
ought to know, though by the fraud or negligence of his agent 
he does not know 37 

As regards life insurance, the assured is bound to disclose all 
material facts within his knowledge affecting the life on which the 
insurance is made . 18 But where that life is not his own but some 
other person’s, that person is not his agent, and if ” the life ” or 
his referees make false statements which are passed on in good 
faith by the assured, their falsehood will not of itself avoid the 
contract” 

Practically life policies are almost always framed with some sort 
of express reference to the statements made by the assured as to 
the health and circumstances of “ the life.” Not unfrequently 
it is provided that the declaration of the assured shall be the basis 
of the contract; and if the declaration thus made part of the con- 
tract is not confined Lo rlie belief of the party, buL is positive and 
unqualified, then the contract is avoided by an) pait of the 


a * Parsons on Insurance, adopted per cur. Ionides v. Pendet (1874) L. R. 9 Q.. B. at 539. 
What falls within this description is a question of fact : Stribley v. Imperial Marine 
Insurance Co. (1876) 1 Q. B. D. 507 ; 45 L. J. Q.. B. 396. And the policy will be 
vitiated by concealment of a fact material to guide the underwriter’s judgment, 
though not material to the risk insured against in itself: Rivaz v. Gerussi (1880) 
6 Q. B. Div. 222 ; 50 L. J. Q.. B. 1 76. 

36 Morrison v. Universal Marine Insurance Co. (1873) L. R. 8 Ex. 40 ; 42 I,. J. Ex. 115. 

37 Proudfoot v. Montefiore (1867) L. R. 2 Q. B. 511 ; 36 L. J. Q. B. 225. This applies 
only to the agent through whom the insurance was actually effected : Blackburn 
v. Vigors (1887) 12 App. Ca. 531 ; 57 L. J. Q. B. 114 ; unless there is a continuous 
negotiation by more than one agent : Blackburn v. Haslarn (1886) 21 Q,. B. D. 
144 ; 57 L. J. Q,. B. 479. Non-disclosure by an agent of the assured, without 
fraudulent intention, has been held to avoid the policy only to the extent of the 
loss or risk arising from the particular facts so withheld : Stribley v. Imperial, &c. 
Co ., note 85 : but see per Lord Watson, 12 App. Ca. at 540 ; and qu. whether this 
exceptional rule is not abrogated by the Marine Insurance Act. 

80 See authorities collected in London Assurance v. Mansel (1879) 11 Ch. D. 363 ; 48 
L. J. Ch. 331. Facts are not material for this purpose if, not being expressly made 
the basis of the contract, they are not such as would lead a reasonable insurer to 
refuse the risk or insist on a higher premium : Mutual Life Insce. Co. of New York 
\ . Ontario Metal Products Co. [1925] A. C. 344 ; 94 L. J. P. C. 60. 

88 Wheelton v. Hardtsty (1857) 8 E. & B. 232, m Ex. Ch. 285 ; 26 L. J. Q,. B. 265 ; 
27 ib. 241 ; 1 12 R. R. 535. The judges appear to have been inclined to restrict 
die view taken before and since of the uberrima fides generally required in this 
contract, unless the dicta (which in any case decide nothing) can be taken as 
limited to the special case before them. 
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statement being in fact untrue, 4 * though not to the knowledge of 
the assured / 1 or by the concealment of any material fact / 3 

On the same ground the gram of a life annuity by the Com- 
missioners for the Reduction of the National Debt was set aside 
at the suit of the Crown, the age of the life having been mis-stated; 
not so much on the ground of misrepresentation simply, as 
because, considering the statutory powers and duties of the com- 
missioners, “ it was an essential part of the contract itself that 
the representation should be true." 1 ' 

The principles applicable to insurance against accidents are 
the same / 1 

The conti act of lire insurance is treated in somewhat the same 
way as that of marine insurance (which it resembles in being a 
contract of indemnity)/" though not to the same extent. The 
description of the insured premises annexed to a fire polic\ 
amounts to a wairanty (or rather a condition) that at the date of 
the policy the premises coi respond to the description, or at least 
have not been altered so as to inciease the risk; and also that during 
the time specified in the policy the assured will not voluntarily 
make any alicuilion in iliem such as to increase the risk. The 
description must be ihe basis of the contract, for the terms of 
insurance can be calculated only on the supposition that the 
description in the policy shall remain substantially true while 
the risk is running / 6 Where an insurance is expressed to be 
“on same rate terms and identical interest ” as other existing 
insurances on the same j property, this is a condition of the 
contract / 7 

The piinciples applicable to insurance against miscellaneous 


40 It need not be shown lliat the particular rms-statement was material : Anderson v. 
Fitzgerald (1833) 4 H. L. C. 4H4 : 94 R. R. 202. Cp. Thomson v. Weems (1884) 
(Sc.) 9 App. Ca. 671. 

41 Macdonald v. Law Union Insurance Co. (1874) L R. 9 Q. B. 328 ; 43 L. B. Q. 

B. 131 

4 - London Assurance v. Mansel (1879) 11 Ch. D. 363 ; 48 L. J. Ch. 331. Probably a 
material fact means for this purpose a fact such that its concealment makes the 
statement actually furnished, though literally true, so misleading as it stands as 
to be in effect untrue. 

A.-G. v. Ray (1874) L. R. 9 Ch. 397, 407 ; 43 L. J. Ch. 321, per Mellish, L.J. expressly 
comparing the rase of a life policy where the representations of the assured are 
made the basis of the contract. 

44 Bowden tendon , Edinburgh and Glasgow Assce. Co. I1O92J 2 Q,. B. 534: 61 

L. J. Q.. B. 792, C. A, a curious example of the insurers being bound by their 
agent's knowledge. Cp. Biggar\. Rock Life Assce. Co. [1902) 1 K,. B. 5*6 ; Ji 
L. J. K. B. 79, where the applicant allowed the company’s local agent to fill in a 
form for him and signed it without examination, and falsity in some of the statements 
so signed was held to avoid the policy. 

4 * Darrell v. TibbUs (1880) 5 Q. B. Div. 360 ; 50LJ. Q.. B. 33 - n o 

” Sillcm v. Thornton (1854) 3 E. & B. 868 ; 23L..J.Q. B. 36a ; 97 R. R. 808 J where 

it was held accordingly that the addition of a third storey to a house described as 

being of two storeys was a material alteration, and discharged the insurer : and see 
further, as to what amounts to material misdescription, Forbes df Co.'s claim (1875) 
L. R. 19 Eq. 485 ; 44 L. J. Ch. 761 [As to non-disclosure of material facts, see 
Ewer v. National Employers' d?r. Association, Ltd. ( 1 937 ) ! 57 L. T. 16.] 

And the use of the word “ warranted ” makes no difference : Barnard v. Faber [1893] 
1 Q, B. 340 ; 62 L. J. Q,. B. 159, C. A. 
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risks appear to be the same. Only those facts need be disclosed 
which are material to the risk actually undertaken . 48 

2. — SURETYSHIP AND GUARANTY 

The contract of suretyship 4 4 is one in which there is no universal 
obligation to make disclosure ”; 49 but it has peculiar incidents after 
it is formed, which bring it within our present scope. A surety is 
released from his obligation by any misrepresentation, or conceal- 
ment amounting to misrepresentation, of a material fact on the 
part of the creditor . 50 The language used in different cases is 
hardly consistent: the later decisions establish however that the 
rule is not parallel to that of marine insurance. The creditor is 
not bound to volunteer information as to the general credit of the 
debtor or anything else which is not part of the transaction itself 
to which the suretyship relates: and on this point there is no 
difference between law and equity. But the surety is entitled 
to know the real nature of the transaction be guarantees and of 
the liability he is undertaking: and he generally and naturally 
looks to the creditor for information on this point, although he 
usually is acting at the debtor’s request and as his friend, and so 
relies on him for collateral information as to general credit and 
the like. In that case the creditor’s description of the transaction 
amounts to, or is at least evidence of, a representation that there 
is nothing further that might not naturally be expected to take 
place between the parties to a transaction such as is described. 
Whether a circumstance not disclosed is such that by implication 
it is represented not to exist depends on the nature oE the trans- 
action and is generally a question of fact . 1 Thus where the 
suretyship was for a cash credit opened with the principal debtor 
by a bank, and the cash credit was in fact applied to pay off an old 
debt to the bank, the House of Lords held that the bank was not 
bound to disclose this, no actual agreement being alleged or 
shown that the money should be so supplied, and the thing being 
one which the surety might naturally expect to happen . 52 So the 

48 Thus an insurer of a surety’s solvency is not entitled to be informed of all the circum- 
stances and conditions of the principal debt : Seaton v. Buniand [1900] A. C. 135 ; 
69 L. J. Q.. B. 409. [Compulsory insurance of motor vehicles against third party 
risks has created a new topic in the law of insurance. See Hughes, Road Users * 
Rights, Liabilities and Insurance (1938).] 

48 Railton v. Mathews (1844) 10 Cl. & F. 934 ; 59 R. R. 308 ; and see per Romer L.J. 
Seaton v. Heath [1899] 1 Q.- B - 782, 792. 

60 Fry J. Davies v. London and Provincial Marine Insurance Co, (1878) 8 Ch. D. at 475 ; 
47 L, J. Ch. 51 1. [So, too, Lord Wright M.R. in With v. O' Flanagan [1936] Ch. 
575 > 581—582 ; 105 L. J. Ch. 1247.] 

60 “ Kennedy L.J. in L. G. O. Co. v. Holloway [1912] 2 K. B. 72, 87 ; 81 L. J. K. B. 603, 
adopting the statement in the text ; Pledge v. Buss (i860) Johns. 663 ; 123 R. R. 
281 ; Wythes v. Lahouchere (1858-9) 3 De G. & J. 593, 609 ; 121 R. R. 238, approving 
North British Insurance Co. v. Lloyd ( 1854) 10 Ex. 523 ; 24 L.J. Ex. 14 ; 102 R, R. 686. 

61 Lee v. Jones (1863) 14 C. B. N. S. 386, in Ex. Ch. 17 C. B. N. S. 482, 503 ; 
34 L.J. C. P. 131, 138 ; 142 R. R. 467, which may be taken as a judicial commentary 
on the rule given in Hamilton v. Watson (1845) 12 Cl. & F. 109 ; 69 R. R. 58, 

01 Hamilton v. Watson (1845) 12 Cl. & F. 109 ; 69 R. R. 58 ; acc. Pledge v. Buss (i860) 
Johns. 663; I23R.R.2BI; Cooperv. National Provincial Bank s Ltd, [1945] 2 All E.R. 641]. 
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creditor is not bound to tell the surety that the proposed guaranty 
is to be substituted for a previous one given by another person . 45 
But the surety is not liable if there is a secret agreement or 
arrangement which substantially varies the nature of the transac- 
tion or of the liability to be undertaken : as where the surety 
guarantees payment for goods to be sold to the principal debtor, 
but the real bargain, concealed from the surety, is that the debtor 
shall pay for the goods a nominal price, exceeding the market 
price, and the excess shall be applied in liquidation of an old 
debt : 54 or where the loan to be guaranteed is obtained not in the 
ordinary way, but by an advance of trust funds of which the prin- 
cipal debtor himself is a trustee . 34 In Lee v. Jones 40 there was a 
continuing guaranty of an agent's liabilities in account with his 
employers. He was in fact already indebted to them beyond the 
whole amount guaranteed by the surety’s agreement, which was 
so worded as to cover existing as well as future liabilities. The 
surety was not informed of this, and the recitals in the agreement, 
though not positively false, were of a misleading and dissembling 
character. The majority of the Court of Exchequer Chamber held 
that there was evidence of “ studied effort to conceal the truth ” 
amounting to fraud. On the whole it appears from this case and 
Railton v. Mathews 37 that the concealment from the surety ot 


previous defaults of the principal debtor, when there is a con- 
tinuing guaranty of conduct or solvency, is in itself evidence of 
fraud, and the Court of Appeal has applied this principle to the 
case of a surety for the fidelity of a servant, although the non- 
disclosure was in fact not fraudulent . 38 Where a person has 
become a surety on the faith of the creditor’s representation that 
another will become co-surety, he is not bound if lhat other person 
does not join; and in equity it makes no difference that the 
guaranty was under seal . 39 Where a guaranty was given to certain 
judgment creditors in consideration of their postponing a sale 
under an execution already issued against the principal debtor, 
but in fact they did not stop the sale, being unable to do <*> 
without the consent of the other persons interested, it was held 
that the guaranty was inoperative ; b0 but perhaps this case is best 


48 Worth British Insurance Co. v. Lloyd (1854) 10 Ex. 523 ; 24 L. J. Ex. 14 ; 102 R. R. 

(586. Gp. Seaton v. Bumand , note ai , p. 4 2 f)- T „ A c , 

44 Pidcock v. Bishop (1825) 3 B. & C. 605 ; 27 R. R. 43° 5 f* c * A - § ! 43» ulus. 0. 

“ Squire v. Whitton( 1848) 1 H. L. G. 333, decided however chiefly on the broader ground 
that there cannot bea contract of suretyship m blank , for no creditor was ever named 


or specified to the surety. 

*• (1863) 17 C. B. N. S. 482 ; 34 L- J- c - p - ' 3 1 - 

18 HaUoway\l$l 2 ] 2 K. B. 72 ; 81 L. J. K. B. 603, where the difference 

xT R. 4 Eq. 45 ; 36 L. J. Ch. 431, where the principal debtor had not executed the 
bond, but had executed a separate agreement under seal. 

«• Cooper v. Joel (1859) 1 D. F. J. 240 ; 125 R. R. 43 »- 
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accounted for as one of simple failure of consideration; for the 
consideration for the guaranty was not merely the credit given 
to the principal debtor, but the immediate stopping of the sale. 

The authorities, taken as a whole, establish that as between 
creditor and surety there is in point of law no positive dut) to 
give information as to the relations between the creditor and the 
principal debtor, but the surety is discharged if there is actual 
misrepresentation, and that silence may in a particular case be 
equivalent to an actual representation, whether it is so being a 
question of fact . 01 So far as these rules attach special duties to the 
creditor they do not apply to a mere contract of indemnity . 02 

3. SALES OF LAND 

A misdescription materially affecting the \alue, title, or charac- 
ter of the property sold will make the contract \oidable at the 
purchaser’s option and this notwithstanding special conditions of 
sale providing that errors of description shall be matter for com- 
pensation only. Flight v. Booth 63 is a leading case on this subject. 
The contract was for the sale of leasehold property, and the lease 
imposed restrictions against carrying on several trades, of which 
the particulars of sale named only a few: it was held that the 
purchaser might rescind the contract and recover back his 
deposit. Tindal C.J. put the reason of the case on exactly the 
same grounds which, as we shall immediatelv sec, have been relied 
on in like cases by courts of equit) . 

“ Where the misdescription, although not proceeding from fraud, is in 
a material and substantial point, so far affecting the subject-matter of 
the contract that it may be supposed that but for misdescription the 
purchaser might never have entered into the contract at all, in such case 
the contract is avoided altogether, and the purchaser is not bound to 
resort to the clause of compensation. Under such a state of facts the 
puchaser may be considered as not having purchased the thing which 
was really the subject of the sale.” 

The rule so stated has been unanimously approved in the Court 
of Appeal . 04 

So in Phillips v. Caldcleugh , 05 where the contract was for the 
sale of “ a freehold residence ” — which means free of all incum- 
brances 00 — and it appeared that the property was subject to 

bl Gp. I. C. A. ss. 142 — 144. S. 143 : “ Any guarantee which the creditor has obtained 
by means of keeping silence as to a material circumstance is invalid ” is probably 
not intended to go beyond the English law. 

Way v. Hearn (1862) 13 C. B. N. S. 292 ; 32 L. J. C. P. 34 ; 134 R. R. 538 ; but the 
point of that case is rather that there was no misrepresentation dans locum contractiii. 
Gp. Seaton v. Burnand [1900] A. C. 135 ; 69 L. J. B. 409. 

08 (i% 4 ) 1 Bing. N. C. 370, 377 ; 41 R. R. 599, 604. 

94 Re Fawcett ana Holmes (1889) 42 Ch. Div. 150 ; 58 L. J. Ch. 763. For a later example, 
see Puckett and Smith's contract (1902] 2 Ch. 258 ; 71 L. J. Ch. 066 , G. A. ; for a minor 
misdescription held inoperative : Courcier and Hamid's contract [1923] 1 Ch. 565 ; 
92 L. J. 598. 

• # (1868) L. R. 4 Q.- B. 159, 161 ; 38 L- J- Q.- B. 68. 

•• Halsey v. Grant (1806) 13 Ves. 73, 77 ; 9 R. R. 143, 145. 
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restrictive covenants of some kind, the purchaser was held entitled 
to rescind, though the covenants were in a deed prior to that 
fixed by the contract as the commencement of the title* 

Questions of this kind arise chiefly in suits for specific perform- 
ance between vendors and purchasers of real estate, when it is 
found that the actual tenure, quantity, or description of the pro- 
perty varies from that which was stated in the contract. The effect 
of the conditions of sale in the particular instance has almost 
always to be considered, and the result of the variance may be 
very different according to these, and according to the amount 
and importance of the discrepance between the description and 
the fact. A complete or nearly complete system of rules has been 
established by the decisions. 

(i) “ If the failure is not substantial, equity will interfere ” and 
enforce the contract at the instance of either party with proper 
compensation / 7 The purchaser, “ if he gets substantially that 
lor which he bargains, must take a compensation for a dcficicno 
in the value.’’ 6 * Here the contract is valid and binding on both 
parties, and the case is analogous to a sale of specific goods with a 
collateral warrant). Failure to disclose a fact affecting the value 
of the property but 1101 the title may be enough to debar the 
vendor from claiming specific performance (which has never quite 
lost its character of a discretionary remedy) but not enough to 
justify the purchaser in rescinding . 60 

(ii) There is a second class of cases in which the contract is 
voidable at the option of the purchaser, so that he cannot be 
forced to complete e\en with compensation aL the suit of the 
vendor, but may elect either to be released from his bargain or 
10 perform it with compensation. “ Generally speaking, every pur- 
chaser has a right to take what he can get, with compensation for 
what he cannot get, ’ 7 ” even where he is not bound to accept what 
the other has to give him . 71 

However a purchaser’s conduct may amount to an affirmation of 
the contract and so deprive him of the right to rescind, but without 
affecting the right to compensation ; 72 again, special conditions 


a7 Sec last note. 

• 8 Dyer v. Hargrave (1805) 10 Ves. 506, 508 ; 8 R. R, 36, 37. The deficiency must be 
in the subject-matter described : misrepresentation in a collateral agreement is 
no ground for specific performance with compensation : Rutherford v. Acton- Adam 
[1915] A. C. 806 ; 84 L. J. P. C. 238. 

68 Beyfus v. Lodge [1925] Ch. 350 ; 95 L. J. Ch. 27 (claim and counter-claim both dis- 
missed without costs). 

78 Hughes v. Jones (1861) 3 D. F. J. 307, 315 ; 31 L. J. Ch. 83 ; Leyland v. Illingworth 
(i860) 2 D. F. J. 248, 252. 

71 “ if a person possessed of a term for 100 years contracts to sdl the fee he cannot 
compel the purchaser to take, but the purchaser can compel him to convey the 
term” : per Lord Eldon, Wood v. Griffith (1818) 1 Swanst. at 5a; 18 R.R- 27 
(though in this case not with compensation see neat page) : and see Morttock v. 
Butter (1804) 10 Ves. 292, 315 ; 7 R. R. 417 ; NM*p* v. Holgate (1844) 1 Coll. C. C. 
203 ; 66 ft. R. 46. 
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may exclude the right to insist on compensation and leave only 
the right to rescind. 73 

Under this head fall cases of misdescription affecting the value 
of the property, such as a statement of the existence of tenancies, 
not showing that they are under leases for lives at a low rent; 71 
or an unqualified statement of a recent occupation at a certain 
rent, the letting value of the property having been meanwhile 
ascertained to be less, and that occupation having been peculiar 
in its circumstances; 74 or the description of the vendor’s interest in 
terms importing that it is free from incumbrances — such as 
“ immediate absolute reversion in fee simple ” — where it is in fact 
subject to undisclosed incumbrances.™ 

The treatment of this class of cases in equity is analogous to 
the rules applied at common law to the sale of goods not specifi- 
cally ascertained by sample or with a warranty : see pp. 424-425. 

The doctrine that a \ endor who has less than he undertook to 
sell is bound to gi\e so much as he can give with an abatement 
of the price applies, it is to be understood, only where the vendor 
has contracted to give the purchaser something which he professed 
to be, and the purchaser thought him to be, capable of giving. 
When a husband and wife had agreed to sell the wife's estate (her 
interest being correctly described and known to the purchaser), 
and the wife would not comey, the Court refused to compel the 
husband to convey his own interest alone for an abated price. 77 

Specific performance with compensation is granted only where 
the compensation is capable of assessment: for example, not where 
the defect consists of undisclosed restrictive covenants. 78 Also the 
Court will not order vendors who sell as trustees to perform their 
contract with compensation, on account of the prejudice to the 
cestui que trust which might ensue. 70 

It is now settled (after many conflicting decisions and dicta) that 
a purchaser otherwise entitled to compensation can recover it after 

78 Cordingley v. Cheesebrough (1862) 3 Giff. 496 ; 4 D. F. J. 379 ; 31 L. J. Ch. 617, 
where the purchaser claiming specific performance with compensation, and having 
rejected the vendor’s offer to annul the contract and repay the purchaser his costs, 
was made to perform the contract unconditionally. See further as to the effect 
of conditions of this kind, Mawson v. Fletcher (1870) L. R. 6 Gh. 91 ; 40 L. J. Ch. 
131 ; Re Terry and White's contract (1886) 32 Ch. Div. 14 ; 55 L. J. Ch. 345. The 
authorities were reviewed by Buckley J. Jacobs v. Ravell [1900] 2 Ch. 858 ; 69 L. J. 
Ch. 879. The same judge in Jackson and Haden's contract [1905] 1 Ch. 603 ; 74 L. J. 
Ch. 389, where there was a total failure of title as to minerals, ordered specific per- 
formance with compensation notwithstanding the usual condition empowering the 
vendor to rescind if unable to remove a defect of title. 

74 Hughes v. Jones (1861) 3 D. F. J. 307 ; 31 L. J. Ch. 83. 

75 Dimmock v. Hallett (1866) 2 Ch. 21 ; 36 L. J. Ch. 146. 

78 Torrance v. Bolton (1872) 8 Ch. 1 18 ; 42 L. J. Ch. 177. Of the peculiar character of 
the non-disclosure in that case presently. Cp. Phillips v. Caldcleugh (1868) L. R. 
4 Q..B. 1 59 ; 38 L. J. Q,. B. 68 ; p. 430. As to the proper mode of assessing compensa- 
tion in a case of mis-statement of profits, see Powell v. Elliot (1875) L. R. 10 Ch. 424. 

77 Castle v. Wilkinson (1870) 5 Ch, 53a ; 39 L. J. Ch. 843 ; in Barker v. Cox (1876) 4 
Ch. D. 464 ; 46 L. J, Gh. 62, the full purchase-money had been paid and the facts 
were otherwise peculiar. 

78 Rudd v. Lascelles [1900] 1 Ch. 815 ; 69 L. J. Ch. 396. 

78 White v. Cuddon (1842) 8 Cl. & F. 766 ; 54 R. R. 176. 
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he has taken a conveyance and paid the purchase-money in full / 0 
(iii) But lastly the variance may be so material (either in 
quantity, or as amounting to a variance in kind ) as to avoid the 
sale altogether and to prevent not merely the general jurisdiction 
of the Court as to compensation, bur even special provisions for 
that purpose, from having any application. “ If a man sells 
freehold land, and it turns out to be copyhold, that is not a case 
for compensation ; 81 so if it turns out to be long leasehold, that 
is not a case for compensation; so if one sells property to another 
who is particularly anxious to have the right of sporting over it, 
and it turns out that he cannot have the right of sporting because 
it belongs to somebody else ... In all those cases the Court 
simply says it will avoid the contract, and it will not allow cither 
party to enforce it, unless the person who is prejudiced by the 
error be willing to perform the contract without compensation /’ 83 
A failure of title as to a part of the property sold which, though 
small in quantity, is important for the enjoyment of the whole 
may have the same effect. 8J This class of cases agrees with the 

last in the contract being voidable at the option of the party 
misled, but it differs from it in this, that if he elects to adopt the 
contract at all he must adopt it unconditionally, since compulsory 
performance with compensation would here work the same injus- 
tice to the one party that compulsory performance without com- 
pensation would work to the other. Such was the result in the 
case now cited of the real quantity of the property falling short by 
nearly one-half of what it had been supposed to be. 8 * But in a later 

80 Palmer v. Johnson (1884) 13 Q. B. Div. 351; 53 L. J. Q. B. 348. See ihc former cases 
there discussed. 

81 Specific performance refused where the land was enfranchised copyhold and the 
minerals were reserved to the lord : Bellamy v. Dcbenham [1891] 1 Ch. 412 ; 60 
L. J. Gh. 166, C. A. And conversely, a man who buys an estate as copyhold was 
not bound to accept it if it is in fact freehold. For the motives and fancies of man- 
kind are infinite ; and it is unnecessary for a man who has contracted to purchase 
one thing to explain why he refuses to accept another ” : Ay let v. Cox (1852) 16 Beav. 
23 ; 96 R. R. 13. But on a sale of mixed freehold and copyhold a variance in the 
respective amounts did not avoid the contract : Hudson v. Cook (1872) L. R. 13 
Eq. at 420. As to leaseholds, it is a settled though perhaps not a reasonable rule 
that a contract to sell property held under a lease is prima facie a contract to show 
title to an original lease : Camberwell and S. Ijtndon Building Society v. Holloway (1879) 
13 Ch. D. 754 ; 49 L. J. Ch. 361. 

82 Karl of Durham v. Legard (1865) 34 Beav. 611,613; 34 L. J. Ch. 589. 

83 Arnold v. Arnold (1880) 14 Cli. Div. 270. Where particulars of sale were misleading 
as to boundaries and frontage, the purchaser was held entitled to rescind uncon- 
ditionally : Brewer v. Brown (1884) 28 Ch. D. 309 ; 54 L. J. Ch. 605. 

84 The price asked had been fixed by reference to the rental alone. Qu. how the case 
would have stood could a price proportional to the area have been arrived at. And 
sec Swaisland v. DearsUy (1861) 27 Beav. 430 ; 131 R. R. 656 (where it is left doubtful 
whether the purchaser could or could not have enforced the contract with com- 
pensation). Cp. D. 18. 1. dc cont. empt. 22—24, enunciating precisely the same 
principle as that applied by our Courts of equity. Hanc legem venditionis : Si 
quid sacri vel religion est, eius venit nihil , supervacuam non esse, sed ad modica loca 
pertinere : cetemm si omne religiosum, vel sacrum, vel publicum venicrit, nullam 
esse emptionem : and see eod. tit. 18, 40 pr. In WhUtemore v. Whittemore (1869) 
L. R. 8 Eq. 603, a case of material deficiency in quantity, it was held that a condition 
of providing generally that errors of description should be only matter of com- 
pensation did apply, but another excluding compensation for errors in quantity did not ; 
so that on the whole the purchaser could not rescind, but was entitled to compensation. 

CC 
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case where the vendors were found to be entitled only to an 
undivided moiety of the property which they had professed to sell 
as an entirety, the Court found no difficulty in ordering specific 
performance with an abatement of half the price at the suit ol 
the purchaser, as no injustice would be done to the vendors, who 
would be fully paid for all they really had to sell . 88 The real ques- 
tion is whether the deficiency is such as to be fairly capable of a 
money valuation . 86 It is said that where it is in the vendor’s 
power to make good the description of the property, but not by 
way of money compensation, he can enforce the contract on con- 
dition of doing so, but not otherwise. A lot of building land (part 
of a larger estate intended to be sold together) was sold under 
restrictive conditions as to building, and in particular that no 
public-house was to be built; the purchaser assumed from the 
plan and particulars of sale, and in the opinion of the Court with 
good reason, that the whole of the adjoining property would be 
subject to like restrictions. One small adjacent plot had in fact 
been resen cd by the vendor out of the estate to be sold, so that 
it would be free from restrictive covenants; but this did not suffi- 
ciently appear from the plan. The vendor sued for specific 
performance. It was held that he was entitled to a decree only on 
the terms of entering into a restrictive covenant including the 
reserved plot . 87 But it is submitted that this and like cases might 
as well or better be dealt with by applying the older and simpler 
rule that the frainer of an ambiguous description is justly held to 
the construction least favourable to himself. 

This third class of cases may be compared (though not exactly) 
to a sale of goods subject to a condition or “ warranty in the nature 
of a condition,” so that the sale is “ to be null if the affirmation 
is incorrect. ” Sb 

A purchaser who in a case falling under either of the last two 
heads exercises his option to rescind the contract may sue in the 
Chancery Division to have it set aside, and recover back in the 
same action any deposit and expenses already paid under the con- 
tract . 88 And it seems that there is an independent right to sue in 
equity for the return of the deposit and expenses, at all events if 
there are any accompanying circumstances to afford ground for 

86 Bailey v. Piper (1874) L. R. 18 Eq. 683 ; 43 L. J. Ch. 704 ; Horrocks v. Rigby (1878) 
9 Ch. D. 1 80 ; 47 L. J. Ch. 800, where the moiety was so incumbered that the 
vendor in the result got nothing but an indemnity : Wheatley v. Slade (1830) 4 Sim. 
126 ; 33 R. R. 100, is practically overruled by these cases. Similarly as to leasehold : 
Burrow v. Scammell (1881) 19 Ch. D. 175 ; 51 L. J. Ch. 296, where apparently Bailey 
v. Piper was overlooked. Maw v. Topham (1854) 19 Beav. 576 ; 105 R. R. 251, i* 
distinguishable, as there the purchaser knew or ought to have known that a good 
title could not be made to the whole. 

84 See Dyer v. Hargrave (1805) 10 Ves. at 507 ; 8 R. R. at 38. 

47 Baskcomb v. Beckwith (1866) L. R. 8 Eq. 100 ; 38 L. J. Ch. 536. It does not appear 
that the defendant objected to performance on the terms ne had understood and 
accepted. 

44 Bwmmman v. White (1861) 10 C. B. N. S. 844 ; 31 L. J. C. P. 28 ; 128 R. R. 953. 
44 E.g.j Stanton v. Tat ter sail (1853) 1 Sm. & G. 529 ; 96 R. R. 471 ; Torrance v. Bolton 
(1872) L. R. 8 Ch. 1 18 ; 42 L. J. Ch. 177. 
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equitable jurisdiction, such as securities having been given of 
which the specific restitution is claimed/* 

To return to the more general question, it is the duty of the 
vendor to give a fair and unambiguous description of his property 
and title. He is therefore bound to disclose any material defect 
in the title or the property which is within his exclusive know- 
ledge and not likely to be discovered by the purchaser with 
ordinary care / 1 And notwithstanding the current maxim about 
simplex commendatio, language of general commendation — such 
as a statement that the person in possession is a most desirable 
tenant — is deemed to include the assertion that the vendor does 
not know of any fact inconsistent with it. A contract obtained by 
describing a tenant as " most desirable ” who had paid the last 
quarter’s rent in instalments and under pressure has been set 
aside at the suit of the purchaser . 92 If the vendor does not intend 
to offer for sale an unqualified estate, the qualifications should 
appear on the face of the particulars . 91 In Torrance v. Bolton w an 
estate was offered for sale as an immediate reversion in fee simple. 
At the auction conditions of sale were read aloud from a manu- 
script, but no copy given to the persons who attended the sale. 
One of these conditions showed that the property was subject to 
three mortgages. The plaintiff in the suit had bid and become the 
purchaser at the sale, but without having, as he alleged, distinctly 
heard the conditions or understood their effect. The Court held 
that the particulars were misleading; that the mere reading out 
of the conditions of sale was not enough to remove their effect 
and to make it clear to the mind of the purchaser what he was 
really buying; and that he was entitled to have the contract 
rescinded and his deposit returned. Mere silence as to facts 
capable of influencing a buyer’s judgment, but not such as the 
seller professes or undertakes to communicate, is not of itself any 
breach of duty / 5 Describing a leasehold shop, the use of which is 
restricted by covenant to one trade, as “ valuable business 
premises ” is a grave misrepresentation and is not cured by a 
condition imputing notice of the title to the purchaser/* 

A misleading description may be treated as a misrepresentation 


Abetatnan Ironworks Co. v. Wickens (1868) L. R. 4 Ch. 101, where the contract having 
been rescinded by consent before the suit was held not to deprive the Court of juris- 
diction. . 

Such as the existence of an award under a Building Act which imposes a future 
liability on the owner : Carlish v. Salt [1906] 1 Ch. 335 ; 75 L. J. Ch. 175. If a 
defect of this kind is not so material as to be within the principle of Flight v. Booth 
IP- 43°) non-disclosure is only matter for compensation : Shepherd v. unfi [1911] 
1 Ch. 521 ; 80 L. J. Ch. 170. 

Smith v. Land and House Property Corporation (1884) 28 Ch. Div. 7 ; 51 L. T. 718. 
Hughes v. Jones (1861) 3 D. F. J. 307. 3>4 i 3‘ L- J- Ch. 83 ; 130 R. R. 143. Ai to 
the duty of disclosing restrictive covenants : Ebsworth and Tidy's contract (1689) 
42 Ch. Div. 23, 47, 51 ; 58 L. J. Ch. 665. 

(1872) L. R. 8 Ch. 1 18 ; 42 L. J. Ch. 177 ; dist. Blaiberg v. Keeoes £1906! 2 Ch. 173 ; 
75 k. J. Ch. 464, where a genuine question of title was fairiy disclosed. 


Cooks v. Boswell (1886) 11 App. Ca. 232—235 
Charles Hunt , Ltd. v. Palmer [1931] 2 Ch. 287 ; 


287 ; 100 L. J. Ch. 356. 
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even if it is in terms accurate: for example, where property was 
described as 14 in the occupation of A.” at a certain rental, and in 
truth A. held not under the vendor, but under another person’s 
adverse possession , 97 or where immediate possession is material to 
the purchaser, and the tenant holds under an unexpired lease for 
years which is not disclosed . 98 A misleading statement or omission 
made by mere heedlessness or accident may deprive a vendor of 
his right to specific performance, even if such that a more careful 
buyer might not have been misled . 99 

All this proceeds on the supposition that the vendor’s property 
and title are best known lo himself, as almost always is the case. 
But the position of the parties may be reversed: a person who 
has become the owner of a property he knows very little about 
may sell it to a person well acquainted with it, and in that case a 
material misrepresentation by the purchaser makes the contract 
voidable at Lhe vendor’s option . 1 So it is where the purchaser has 
done acts unknown to the vendor which alter their position and 
rights with reference to the property: as where there is a coal 
mine under the land and the purchaser has trespassed upon it 
and raised coal without the vendor’s knowledge; for here the pro- 
posed purchase involves a buying up of rights against the purchaser 
of which the owner is not aware . 3 

On a sale under the direction of the Court a person offering 
to buy is not under any extraordinary duty of disclosure. It is not 
the law “that, because information on some material point or 
points is offered, or is given on request, by a purchaser from the 
Court, it must therefore be given on all others as to which it is 
neither offered nor requested, and concerning which there is no 
implied representation, positive or negative, direct or indirect, 
in what is actually stated .’* 3 

Vendors of land may, and constantly do in practice, sell under 
conditions requiring the purchaser to assume particular states of 
fact and title. But such conditions must not be misleading as to 
any matter within the vendor’s knowledge . 4 “ The vendor is not 
at liberty to require the purchaser to assume as the root of his title 
that which documents within his possession show not to be the 
fact, even though those documents may show a perfectly good 
title on another ground ”: and if this is done even by a perfectly 
innocent oversight on the part of the vendor or his advisers, 

• 7 Ijuhlan v. Reynolds (1853) Kay, 52 ; 23 L. J. Ch. 8 ; 101 R. R. 523. 

• 8 Caballero v. Henty (1874) L. R. 9 Ch. 447 ; 43 L. J. Ch. 635. 

Janes v. Rimmer (1880) 14 Ch. Div. 588 ; 49 L. J. Ch. 775. 

1 Haygarth v. Wearing (1871) L. R. 12 Eq. 320 ; 40 L. J. Ch. 775 (where an executed 
conveyance was set aside, but as to this see p. 437 )' Cp. the Indian Transfer of 
Proparty Act, 1882, s. 55. 

* Phillips v. Homfray (1871) L. R. 6 Ch. 770, 779. 

8 Cooks v. Boswell (1886) 1 1 App. Ca. 232, 440 ; 55 L. J. Ch. 761, revg. s. c. 27 Ch. Div 
424, mainly on the facts. 

* Haywood v. Mallalieu (1883) 25 Ch. D. 357; 53 L. J. Ch. 492 (definite adverse claims 
known to a vendor must be disclosed even if he thinks them unfounded). 
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specific performance will not be enforced/ A special condition 
limiting the time for which title is to be shown must be fair and 
explicit, and “ give a perfectly fair description of the nature of 
that which is to form the root of title/'* 

The House of Lords decided in Wilde \. Gibson 1 that the 
s endor s silence as to a right of way over the property, of the exist* 
ence of which he was not known to be aware, was no ground for 
setting aside the contract. This reversed the decision of Knighr 
Bruce \ ,-C./ who held that the silence of the particulars taken 
together with the condition of the property (for the way had been 
disclosed) amounted to an assertion that no right of wav existed. 
In any view it seems an extraordinary, not to say dangerous, doc- 
trine to say that a vendor is not bound to know his own title, so far 
at least as with ordinary diligence he may know it; and the case 
was sexerely criticized by Lord St. Leonards . 0 The Irish case relied 
on b\ the Lords as a direct authority may be distinguished on the 
ground that the representation there made by the lessor that there 
was no light of way was made not merely with an honest belief, 
but with a reasonable belief in its truth . 10 

Loid Campbell said that a court of equity will not set aside an 
executed conveyance on the ground of misrepresentation or con- 
cealment, but only for actual fraud: 11 this dictum has not been 
uniformly followed, but the latest authority 12 does follow it. 

6 Broad v. Munton (1879) 12 Ch. Div. P cr Cotton L.J. at 149 ; 48 L. J. Ch. 837 
whether this would be sufficient ground for rescinding the contract, quote, per Jcasc 
M.R. 12 Ch. Div. at 142 ; Nottingham Brick Co. v. Butler (1886) 16 Q.- B. Div. 778 
55 L. J. Q. B. 280, where the vendor’s solicitor erroneously denied the existence o 
restrictive covenants contained in deeds prior to those which he had read. Cf. 
L. Q. R. ii, 414, 415. 

* Re Marsh and Earl Granville (1883) 24 Ch. Div. n, 22 ; 53 L. J. Ch. 81, where the 
purchaser was held not bound to accept as the commencement of title a voluntary 
deed not stated in the contract to be such. 

7 (1848) 1 H. L. C. 605 ; 73 R. R. 191 ; and sec note on s. c. below, nom. Gibson v. 
D'Este, 60 R- R- 263. 

8 S. c. nom. Gibson v. D'Este (1843) 2 Y. & C. 542 ; 60 R. R. 262. 

• Sugd. Law of Property, 614, 637, &c. 

10 Indeed the Court seems to have thought it was true, notwithstanding the advene 
result of an indictment for stopping the alleged public way : Legge v. Croker (1811) 

1 Ball & B. 506 ; 12 R. R. 49 ; Sugd. op. eit . 657. In Wilde v. Gibson the purchaser’s 
case was unfortunately prejudiced by the introduction of a charge of actual fraud 
which was abandoned in argument. 

11 1 H. L. C. 632. [See, too, Lord Thankerton in Spence v. Crawford [1939] 3 All E. R 
271, 280.] 

11 Seddon v. North Eastern Salt Co. [1905] 1 Ch. 326 ; 74 L. J. Ch. 199 ; and see per 
Cotton L.J. in Soper v. Arnold (1887) 37 Ch. Div. 96, 102 ; 57 L.J. Ch. 145. Htnmrth 
v. Wearing (1871) L. R. 12 Eq. 320 ; 40 L. J- Ch. 577 \ «nd Hart v. Swaine (1B77) 
7 Ch. D. 42 ; 47 L. J. Ch. 5, are contra. In M'Ctdloch v. Gregory (1855) 1 K. 4 J. 
286 ; 24 L. J. Ch. 246 ; 103 R. R. 86, where a will was misstated in the abstract 
so as to conceal a defect of title, but the purchaser omitted to examine the originals, 
Wood V.-C. said that “ if the conveyance had been executed, the purchaser must 
have taken all the consequences ” because of his neglect ; not, therefore, by reason of 
any such sweeping rule as asserted by Lord Campbell : 1 K. & J. 291 . [Mr. H. A. 
Hammdmann, in 55 L. Q. R. (1939) 90— 105, contends that the dor-trine of rescMm 
is applicable to all cases where restitutio in integrum is possible and is not limited to 
executory contracts. He also points out with reference to Sadden? s case that the Judicial 
Committee in Mackenzie v. Royal Bank of Canada [1934] A* C. 468 ; 103 L. j.P. C. 
81, rescinded a contract that had been executed. Note also Spence v. Cr aufetd\ tOM] 
3 All E. R. 271, decided shortly after Mr. Hammelmann’s article was published.] 
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As a general result of the authorities there seems to be no 
doubt that on sales of real property it is the duty of the party 
acquainted with the property to give substantially correct informa- 
tion at all events to the extent of his own actual knowledge, 13 of 
all facts material to the description or title of the estate offered 
for sale, but not of extraneous facts affecting its value : the seller, 
for example, is not bound to tell the buyer what price he himself 
gave for the property. 14 

*[The general rule is not applicable as between vendor and 
purchaser or lessor and lessee. 15 For the defective state of land or 
of a ruinous house sold or let by A. to B., A. is not liable apart 
from express contract or unless he has acted fraudulently. With 
respect to a house, the reason given by Erie C.J. in 1863 10 and 
constantly repeated in later cases 17 was that “ fraud apart, there is 
no law against letting a tumble-down house ” ; with respect to a 
lease of land, the reason is that when a tenant takes land he must 
(subject to any stipulation in the lease) look and judge for him- 
self in what state it is — caveat lessee: 18 so, too, for the purchase 
of land the rule is caveat emptor . 19 The vendor or lessoi is free 
from liability even if he knows of the defect or has brought it 
about himself. 20 The immunity given by the Common Law to the 
vendor and the lessor bears hardly upon the purchaser and the 
lessee, and the Housing Act, 1936, 21 has recognized this by placing 
a limited responsibility on the lessor of a house for human 
habitation.] 


4. FAMILY SETTLEMENTS 

In the negotiations for family settlements and compromises it 
is the duty of the parties and their professional agents not only to 
abstain from misrepresentations but to communicate to the other 
parties all material facts within their knowledge affecting the 
rights to be dealt with. The omission to make such communica- 


18 See Joliffe v. Baker (1883) 11 Q,. B. Div. 255 ; 52 L. J. Q. B. 609, but that case is of 
little authority, if any, on the question of contract : see per A. L. Smith J. in Palmer 
v. Johnson ( 1804) 1 2 Q. B. D. at 37, explaining his own part in Joliffe v. Baker. Neither 
vendors nor their solicitors are bound to answer a general inquiry as to non-apparent 
incumbrances : Re Ford and Hill (1879) 10 Gh. Div. 365. 

14 Erlanger v. New Sombrero Phosphate Co. (1878) 3 App. Cas. 1218, 1267. 

* [The author’s original paragraph has been rewritten in view of later cases and legisla- 
tion.] 

11 [Keates v. Cadogan (1851) 10 C. B. 591 ; 20 L. J. C. P. 76 ; 84 R. R. 715. This does 
not apply to matters of title : Mostyn v. West Mostyn Coal, &c. Co. ( 1876) 1 C. P. D. 
145; 45 L. J. C. P. 401.] 

li [Robbins v. Jones (1863) 15 C. B. (N. S.) 221, 241 ; 3^ L. J. C. P. 1.] 


E.g., Lord Macnaghten in Cavalier v. Pope [1906] A. C. 428, 430 ; 75 L. J. K. B. 609 ; 
Scrutton L.J. in Bottomley v. Bannister [1932] 1 K. B. 458, 469 ; 101 L. J. K. B. 46.] 
Cheater v. Cater [ 1918] iJK. B. 247, 252, 255, 256 ; 87 L. J. K. B. 4^9. j 


1# [Williams, Vendor and Purchaser (4th ed. 1936), 637 — 639, 759 — \ 

98 [BottomUy v. Bannister (note 17 ) ; Smrvell v. Hackwood Estates Co., Ltd. 
K. B. 577 ; 107 L. I. K. B. 713 ; Davis v. Foots [1940] 1 K. B. 116 ; 109 
383. Of. 54 L. O. R. (1938) 459—462 ; 2 Modern Law Review ' 

91 mi Geo. 5 St 1 Edw. 8, c. 51, s. 2, re-enacting on this point the 
(13 Geo. 5, c. 14), s, 1.] 


. ttii 

(1938)9 215—221.] 
Housing Act, 1925 
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tioti, even without any wrong motive, is a ground for setting aside 
the transaction. “ Full and complete communication of all material 
circumstances is what the Court must insist on.” 2 * “ Without full 
disclosure honest intention is nor sufficient/’ and it makes no 
difference if the non-disclosure is due to an honest but mistaken 
opinion as to the materiality or accuracy of the information with- 
held . 23 The operation of this rule is not affected by the leaning 
of equity, as it is called, towards supporting re-settlements and 
similar arrangements for the sake of peace and quietness in 
families . 24 

5 . PARTNERSHIP, CONTRACTS TO r\KK SHARES IN C OMPANI 1 S, 

AND CONTRACTS OF PROMOTERS 

The contract of partnership is always described as one in which 
the utmost good faith is required. So far as this principle applies 
to the relations of partners after the partnership is formed, it 
belongs to the law of partnership as a special and distinct subject; 
and in fact the principle is worked out in definite rules to such an 
extent that it is seldom appealed to in its general form. But it 
also applies to the transactions preceding the formation of a 
partnership, or rather its full and apparent constitution. For 
example, an intending partner must not make a profit out of a 
dealing undertaken by him on behalf of the future firm. 2 * There 
is little or no direct authority to show that a person inviting 
another to enter into partnership with him is bound not only to 
abstain from misstatement, but to disclose everything within his 
knowledge that is material to the prospects of the undertaking. 
But the existence of such a duty (the precise extent of which must 
be determined in each case by the relative position and means of 
knowledge of the parties) is postulated by the stringent rules 
which have been laid down as binding on the promoters of com- 
panies. These are expressed with the more strictness, inasmuch 
as the public to whom promoters address themselves are for the 
most part not versed in the particular kind of business proposed, 
but are simply persons in search of an investment for their money, 
and with slight means at hand, if any, of verifying the statements 
made to them. 

“The public,” it is said, “who are invited by a prospectus to 
join in any new adventure, ought to have the same opportunity 

Gordon v. Gordon (1816-19) 3 Sw. 4°°> 473 if *9 R- R J3<>» 241, 242. 

™ Gordon v. Gordon (1816-9) 3 Sw. 477 ; >9 R; R- 244- How far does this go ? It can 
hardly be a duty to communicate mere gossip on the chance of there being something 
in it Probably the test is (as in the case of marine insurance, p. 425) whether the 
judgment of a reasonable man would be affected. Cp. Heywood v. Mallalieu (1883) 

25 Ch. D. 357 5 53 !*• J. Ch. 49a. 
s« n . Fane v . Fane (1875) L. R- 20 Eq. 090. 

« Partnership Act, 1890, s. 39 ; Fawcett v. IVhitdwuse (i8s§) 1 Rum. & . M. 13a; 3® 
R R 16a Yet the duty is incident, not precedent, to the contract of partnerrinp ; 
for if there were not a complete contract of partnenhip there would he no duty 
at all. 
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of judging of everything which has a material bearing on its true 
character as the promoters themselves possess 26 and those who 
issue a prospectus inviting people to take shares on the faith of 
the representations therein contained arc bound ” not only to 
abstain from stating as fact that which is not so, but to omit no one 
fact within their knowledge the existence of which might in any 
degree affect the nature or extent or quality of the privileges and 
advantages which the prospectus holds out as an inducement to take 
shares .” 37 Therefore if untrue or misleading representations are 
made as to the character and value of the property to be acquired 
by a company for the purposes of its operations , 38 the privileges 
and positions secured to it, the amount of capital , 29 or the amount 
of shares already subscribed for , 30 a person who has agreed to take 
shares on the faith of such representations, and afterwards dis- 
covers the truth, is entitled to rescind the contract and repudiate 
the shares, if he does so within a reasonable time and before a 
winding-up has given the company’s creditors an indefeasible 
right to look to him as a contributory. 

There is likewise a fiduciary relation between a promoter and 
the company in its corporate capacity, which imposes on the pro- 
moter the duty of full and fair disclosure in any transaction with 
the company, or even with persons provisionally representing the 
inchoate company before it is actually formed .’ 1 Promoters who 
form a company for the purpose of buying their property are not 
entitled to deal with that company as a stranger ." 2 They must 
either provide it with “ a board of directors who can and do exei- 
cise an independent and intelligent judgment on Lhe transaction” 3 " 
or give full notice that the directors are not independent; there 
may be cases in which all the original members of the company 
necessarily have such notice . 34 The old familiar principles of the 
law of agency and of trusteeship have been extended and very 
properly extended to meet such cases .” 33 A shareholder may be 


- 8 Lord Chelmsford in Central Ry. Co. of Venezuela v. Kisch. (1867) L. R. 2 H. L. 99 
1 13 5 36 L.J. Ch. 849. 

- 7 Kindersley V.-C. New Brunswick, &c. Co. v. Muggeridge (i860) 1 Dr. & Sm. 363, 381 ; 

30 L.J. Ch. 242, adopted by Lord Chelmsford, l.c. 

- B Reese River Silver Mining Co. v. Smith (1869) L. R. 4 H. L. 64 ; 39 L. J. Ch. 849, affg. 
s. c. nom. Smith's case (1867) L. R. 2 Ch. 604. As to a company's responsibility for 
statements made in good faith in express reliance on an expert report, see Re Pacqya, 
&c. Co. [1914] 1 Ch. 542 ; 83 L.J. Ch. 432. 

39 Central Ry. Co. of Venezuela v. Kisch. (note 8fl ). 

30 Wright's case (1871) L. R. 7 Ch. 55 ; 41 L.J. Ch. 1 ; Moore and de la Torre's case (1874) 
L. R. 18 Eq. 661 ; 43 L. J. Ch. 751. 

31 New Sombrero Phosphate Co. v. Erlanger (1877) 5 Ch. Div. 73, per James L.J. at 118 ; 
46 L. J. Ch. 425 ; affd. in H. L. nom . Erlanger v. New Sombrero Phosphate 5 0. (1878) 
3 App. Ca. 1218 ; 48 L. J. Ch. 73 ; Bagnall v. Carlton (1877) 6 Ch. Div. 371 ; 47 
L. J. Ch. 30 ; and see the whole subject (the details of which belong to company 
law) discussed in Lagunas Nitrate Co. v. Lagunas Synd. [1899] 2 Ch. 392 ; 68 L. J. Ch. 
699, C. A. ; Leeds and Hanley Theatre of Varieties [1902] 2 Ch. 809 ; 72 L.J. Ch. I, C. A. 

aa Erlanger v. New Sombrero Phosphate Co. (1878) 3 App. Ca. at 1268. 

18 Jb. at 1229, 1236, 1255. 

34 Lagunas Nitrate Co. v. Lagunas Sjmd.h 899] 2 Ch. 392 ; 68 L. J. Ch. 699, C. A. 
as Sydney, &c. Co. v. Bird (1886) 33 Ch. Div. 85, 94. 
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entitled to rescind his contract with the company on the ground 
of a material misrepresentation in a preliminary' prospectus 
issued by promoters before the company was formed. 3 * 

The Companies Act, 1929 (19 20 Geo. 5, c. 23), re-enacting in 

substance the provisions of the earlier Companies Acts, enacts 
( s - 35 ) every company prospectus “ must state ” a number ot 
specified particulars. It would, therefore, seem that any mis- 
statement or omission, with knowledge of the facts, of any of these 
particulars will be treated as fraudulent, and that all and every 
of them are conclusively declared to be material. Any liability 
under the general law is expressly saved/ 7 so that the established 
case-law remains fully applicable. 

CONTRAC 1 TO MARRY 

Thus much of the classes of contracts to which special duties o( 
this kind are incident. The absence of any such duty in other 
cases is strongly exemplified by the contract to marry. Here there 
is no obligation of disclosure, except so far as the woman’s chastity 
is an implied condition. The non disclosure of a previous and 
subsisting engagement to another person 3 " or of the party's own 
previous insanity, 39 is no answer to an action on the promise. II 
promises to marry are to give a right of action one would think 
the contract should be treated as one requiring \he utmost good 
faith: but such are the decisions. 

Marriage itself is not avoided even by actual fraud/ 0 but the 
reasons for this are obviously r of a different kind : nor is a marriage 
settlement rendered voidable by the wife’s non disclosure of pre- 
vious misconduct. 41 

The general principle as to misrepresentation stated at the head 
of this chapter was in fact established long after special rules were' 
applied to special kinds of contracts by the authorities we have 
now surveyed. Perhaps it is well that it came late; for if equity 
judges had generalized the rule under the old practice they might 
have made it more refined and less convenient. 

As to voluntary gifts the rule is that a gift obtained by a mis- 
representation of fact made, however innocently, by the donee, 

“• Re Metropolitan Coal Consumers' Asm., Karberg's case [1892] 3 Cli. 1 ; 61 L. J. Ch. 

741, G. A. 

■ 7 Sub-a. (6). 

« Beaehey v. Brown (i860) E. B. & E. 796 ; 29 L. J. Q,. B. 105 ; 1 13 R. R. 802. 

3g Baker v. Cartwright (1861) 10 C. B. N. S. 124 i 3 ° L * J- c - p - 3 6 4 5 . Ia8 R ; 6 *? 
Moss v. Moss [1897] P. 263, 269 ; 66 L. J. P. 154- Fraud is material only when it 
is such as “ procures the appearance without the reality of consent ; per Sir F. H. 
Jeune. Some of the language used in Scott v. Sebright (1886) 12 P. D. 21, 23, a decision 
on very peculiar facts held to come within this last-mentioned category, cannot 
be supported. [Hussein v. Hussein [193B] P- 159 5 107 L.J. P. 105, is 1a recent instance 
of a decree of nullity of marriage where the union was induced by duress on the part 
of the man.] . . 

*1 Evans v. Carrington (i860) 2 D. F. J. 481 i 3© L. J. Ch. 36a ; 129 R. R. I 5 «- « « 
there said however that nondisclosure of adultery would be enough to avoid a 
separation deed. 
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may be recovered back by the donor on the discovery of the mis- 
take. Such gifts must be regarded as conditional on the truth of 
the representation. 4 " 


PART g FRAUD OR DECEIT 43 

Fraud generally includes misrepresentation. Its specific mark is 
the presence of a dishonest intention on the part of him by whom 
the representation is made or of recklessness equivalent to dis- 
honesty. In this case we have a mistake of one party caused by a 
representation of the other, which representation is made by 
deliberate words or conduct with the intention of thereby procur- 
ing consent to the contract, and without a belief in its truth. 

There are some instances of fraud, however, in which one can 
hardly say there is a misrepresentation except by a forced use of 
language. It is fraudulent to enter into a contract with the design 
of using it as an instrument of wrong or deceit against the other 
party. Thus a separation deed is fraudulent if the wife’s real 
object in consenting or procuring the husband's consent to it is 
to be the better able to renew a former illicit intercourse which 
has been concealed from him. “ None shall be permitted to take 
advantage of a deed which they have fraudulently induced another 
to execute that they may commit an injury against morality to the 
injury and loss of the party by whom the deed is executed .” 44 So 
it is fraud to obtain a contract for the transfer of property or 
possession by a representation that the property will be used for 
some lawful purpose when the real iniention is to use it for an 
unlawful purpose . 43 It has been said that it is not fraud to make 
a contract without any iniention of performing it, because perad 
venture the party may think better of it and perform it after all: 
but this was in a case where the question arose wholly on the form 
of the pleadings, and in a highly technical and now happily impos- 
sible manner . 46 And both before and since it has repeatedly been 
considered a fraud in law to buy goods with the intention of not 
paying for them 47 Here it is obvious that the party would not 

42 Re Glubb, Bamfield v. Rogers [1900] 1 Ch. 354 ; 69 L. J. Ch. 278, C. A. 

43 [For American law, see Williston, Contracts, §§ i486-— 1534, and Restatement of 
Contracts, §§ 470 — 491.] 

44 Evens v. Carrington (i860) 2 D. F. 481, 501 ; 30 L. J. Ch. 364 ; 129 R. R. 158 ; cp. 
Evans v. Edmonds (1853) 13 C. B. 777 ; 22 L. J. C. P. 211 ; 93 R. R. 732, where, 
however, express representation was averred. 

45 Feret v. Hill (1854) 15 C. B. 207 ; 23 L. J. C. P. 185 ; 100 R. R. 318, concedes this, 
rleciding only that possession actually given under the contract cannot be treated 
as a mere trespass by the party defrauded. 

44 Hemingway v. Hamilton (1838) 4 M. & W. 115 ; 51 R. R. 497. It is by no means 
clear that the Court really meant to go so far ; see Pref. to 51 R. R. 

41 Ferguson v. Carrington (1829) 9 B. & C. 59 ; Load v. Green (1846) 15 M. & W. 216 ; 
15 L. J. Ex. 1 13 ; 71 R. R. 627 ; White v. Garden (1851) 10 C. B. 919, 923 ; 20 
L.J. C. P. 166 ; 84 R. R. 846, 849 J Clough v. L. & N. W. Ry. Co . (1871) L. R. 
7 Ex. 26 ; 41 L. J. Ex. 17 ; Ex parte Whittaker (1875) L. R. 10 Ch. 446, 449, per 
Mellish L.J, 44 L. J. Bk. 91 ; Donaldson v. Farwell (1876) 93 U. S. 631. But it is 
not such a " false representation or other fraud ” as to constitute a misdemeanour 
under s. U, sub-s. (19) of the Debtors Act, i960 Ex arte Brett (1875) 1 Ch. Div. 
>5* 5 45 L. J. Bk. 17. 
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enter into the contract if he knew of the fraudulent intention: 
but the fraud is not so much in the concealment as in the character 
of the intention itself. It would be ridiculous to speak of a duty 
of disclosure in such cases. Still there is ignorance on the one hand 
and wrongful contrivance on the other, such as to bring these cases 
within the more general description of fraud given above (p. 958). 

The party defrauded is entitled, and in modern times has always 
been entitled at law as well as in equity, to rescind the contract. 
“ Fraud in all courts and at all stages of the transaction has, I 
believe, been held to vitiate all to which it attaches.” 4 * 

We shall now consider the elements ol fraud separately: and 
first the false representation in itself. It does not matter whether 
the representation is made by express words or by conduct, nor 
whether it consists in the positive assertion or suggestion of that 
which is false, or in the active concealment of something material 
to be known to the other party for the purpose of deciding whether 
he shall enter into the contract. These elementary rules are so 
fully settled that it will suffice to give a few instances. 

There may be a false statement of specific acts: this seldom 
occurs in a perfectly simple form. Canham v. Barry 49 is a good 
example. There the contract was for the sale of a leasehold. The 
vendor was under covenant with his lessor not to assign without 
licence, and had ascertained that licence would not be refused if 
he could find an eligible tenant. The agreement was made for the 
purpose of one M. becoming the occupier, and the purchaser and 
M. represented to the vendor that M. was a respectable person and 
could give satisfactory references to the landlords, which was con- 
trary to the fact. This was held to be a fraudulent misrepresenta- 
tion of a material fact such as to avoid the contract. A more fre- 


quent case is where a person is induced to acquire or become a 
partner in a business by false accounts of its position and profits/ 0 
Or the representation may be of a general state of things: thus 
it is fraud to induce a person to enter into a particular arrange- 
ment by an incorrect and unwarrantable assertion that such is the 
usual mode of conducting the kind of business in hand." How far 
it must be a representation of existing facts will be specially 
considered. 

“Active concealment ” seems to be the appropriate description 
for the following sorts of conduct: taking means appropriate 10 
the nature of the case to prevent the other party from learning a 
material fact — such as using contrivances to hide the defects of 
goods sold: or making a statement true in terms as far as it goes, 
Per Wilde B. Udell v. Atherton (1861) 7 H. & N. at 181 ; 30 L. J. Ex. 337 ; 126 R. R. 


390 . 


(* 855 ) *5 C- B - 597 J *4 L- J- c - p - 100 5 
ILg. Ramins v. Wickham (185 


100 R. R. 503. 

.85$) 3 De G. & J. 304 5 28 L. J. Ch. i8C l ; 121 R* R. 134. 

The ca s rf where contracts to take shares have been held voidable for misrepresenta- 
tion in the prospectus are of the same kind. ^ _ 

si Rfjmell v. Sjnye (185a) 1 D. M* G. at 680 ; 21 L. J. Ch. 633 ; 91 R. R. 228, 244. 
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but keeping silence as to other things which if disclosed would 
alter the whole effect of the statement, so that what is in fact 
told is a half truth equivalent to a falsehood : 52 or allowing the 
other party to proceed on an erroneous belief to which one's own 
acts have contributed . 63 It is sufficient if it appears that the one 
party knowingly assisted in inducing the other to enter into the 
contract by leading him to believe that which was known to be 
false. 5 * Thus it is where one party has made an innocent misrepre- 
sentation, but on discovering the error does nothing to undeceive 
the other . 55 If, when he has better knowledge, he does not remove 
the error to which he contributed in excusable ignorance, he is no 
longer excused. In effect he is continuing the representation with 
knowledge of its falsity. 

That which gives the character of fraud or deceit to a repre- 
sentation untrue in fact is that it is made without positive belief 
in its truth; not necessarily with positive knowledge of its false- 
hood. Where a false representation amounts to an actionable 
wrong, it is always in the party's choice, as an alternative remedy, 
to seek rescission of the contract, if any, which has been induced 
by the fraud: and it is settled that a false representation may be 
a substantive ground for damages though it is not shown that the 
person making the statement knew it to be false. It is enough 
to show that he made it as being true within his own knowledge, 
with a view to secure some benefit to himself, or to deceive a 
third person, and without believing it to be true . 56 

Mere ignorance as to the truth or falsehood of a material 
assertion which turns out to be untrue must be treated as equiva- 
lent to knowledge of its untruth. “ If persons take upon them- 
selves to make assertions as to which they are ignorant whether 
they are true or untrue, they must in a civil point of view be 
held as responsible as if they had asserted that which they knew 
to be untrue .” 57 In other words, wilful ignorance may have the 

D3 Peek v. Gurney (1873) L. R. 6 H. L. 392, 403 ; 43 L. J. Ch. 19 ; Stewart v. Wyoming 
Ranche Co. (1888) 128 U. S. 383* 3®® 1 

53 Hill v. Grey (1816) 1 Stark. 434, 18 R. R. 802, as explained in Keates v. Earl Cadogan 
(1851) 10 G. B. 591, 600 ; 20 L. J. C. P. 76 ; 84 R. R. 715, 718 ; qu. if the explanation 
does not really overrule the particular decision, per Lord Chelmsford, L. R. 6 H. L 
391. 

54 Per Blackburn J. Lee v. Jones (1863) 17 C. B. N. S. at 507 ; 34 L. J. G. P. at 140 ; 
142 R. R. at 484. 

55 Reynell v. Sprye (1852) 1 D. M. G. at 709 ; Redgrave v. Hurd (1881) 20 Ch. Div. at 
12, 13 J 5* L. J. Ch. 1 13 ; but as to the difference there assumed between equity 
and common law, see per Bowen L.J. in Newbigging v. Adam (1886) 34 Ch. Div. at 
594 J 5® L. J. Ch. 275. [American law is the same as Pollock’s statement in the 
text : Williston, § 1497 ; Restatement of Contracts, § 472 (1) (a).] 

54 Taylor v. Ashton (1843) 1 1 M. & W. 401 ; 12 L. J. Ex. 463 ; 63 R. R. 635 ; Evans v 
Edmonds (1853) *3 C. B. 777 ; 22 L.J. C. P. 211 ; 93 R. R. 732. 

6 7 Per Lord Cairns Reese River Silver Mining Co. v. Smith ( 1869) L. R. 4 H. L. 79 ; Rawlins 
v. Wukham (1858) 3 De G. & J. 304, 316 ; 28 L.J. Ch. 188 ; 121 R. R. 134. At 
common law the same rule was given by Maule J. in Evans v. Edmonds (1853) *3 C. B. 
777, 786 ; 22 L. J. C. P. 2i 1 ; 93 R. R. 732, 739. 41 1 conceive that if a man having 
no knowledge whatever on the subject takes upon himself to represent a certain state 
of facts to exist, he does so at his peril ; and if it be done either with a view to secure 
some benefit to himself or to deceive a third person, he is guilty of a fraud, for he 
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same consequences as fraud . 68 So may ignorance which, though 
not wilful, is reckless: as when positive assertions of fact are made 
as if founded on the party’s own knowledge, whereas in truth they 
are merely adopted on trust from some other person. The proper 
course in such a case is to refer distinctly to the authority relied 
upon . 69 

Howe\er it is now settled in England that the want of any 
reasonable grounds for belief in one's assertion is evidence, but 
only evidence, that it was uttered without any real belief .* 9 

Silence is equivalent to misrepresentation for these purposes if 
the withholding of that which is not stated makes that which is 
stated absolutely false, but not otherwise . 61 

If a man expects, however honestly, that a certain state of things 
will shortly exist, he is not thereby justified in asserting by words 
or conduct that it does now exist, and any such assertion, if others 
have acted on the faith of it to their damage, ought to be a ground 
of action for deceit, and is oi course ground for rescinding anv 
contract obtained by its means. A stranger who accepts a bill 
as agent for the drawee on the chance of his ratifying the accept- 
ance 63 acts at his peril. But we have learnt from the House of 
Lords that directors of a tramway company may say they have 
statutory authority to use steam power when they only expect to 
obtain a consent which the statute requires . 63 Representations of 
this kind, which deliberately discount the future, seem to be of a 
different kind from statements honestly made on erroneous infor- 
mation of existing facts; for they arc in their nature incompatible 
with belief in the truth of the assertion which is actually made. 
This distinction is not always clearly brought out in the authorities. 
The application of the doctrine of fraud to sales by auction is 

takes upon himself to warrant his own belief of ihe truth of that which he so asserts/' 
In Lehigh Zinc and Iron Co. v. Bamford (1893) ifjO U. S. 665, 673, the Supreme Court 
of the United States approved a statement of the Court below which was, “ in sub- 
stance, that a person who makes representations of material facts, assuming or intending 
to convey the impression that he has actual knowledge of the existence of such facts, 
when he is conscious that he has no such knowledge, is as much responsible for the 
injurious consequences of such representations to one who believes and acts upon them 
as if he had actual knowledge of their falsity ; that deceit may also be predicated of 
a vendor or lessor who makes material untrue representations in respect to his own 
business or property for the purpose of their being acted upon, and which are in fact 
relied upon by the purchaser or lessee, the truth of which representations the vendor 
or lessor is bound and must be presumed to know/’ [Cf. _ Willis ton, Contracts, 
1509. American law with respect to the equation of negligent misstatement to 
fraud is apparently not uniform throughout the States, but the learned author states 
that 41 there is an increasing tendency to impose liability upon one whose false state- 
ments, although innocently made, have induced another to act to his detriment. 
Deny v. Peek, note s0 , lias settled it in English law that a negligent representation 
cannot amount to fraud or deceit ; whether it can amount to the tort of negligence 
is an open point : Winfield, Text-book of Tort, § 116.] 

58 Owen v. Homan (1853) 4 H. L. C. at 1035 ; 94 R. R. 530. 

Rawlins v, Wickham 3 De G. & J. at 313 ; Smith's case (1867) L. R. 2 Ch. at 611. 

•® Deny v. Peek (1889) 14 App. Ca. 337 ; 58 L. J. Ch. 864. As to the criterion of reason- 
able belief, see Adams v. Thrift [1915] 2 Ch. 21 ; 84 L. J. Ch. 729, C . A . 

• a Peek v. Gurney (1873) L. R. 6 H. L. 377* 39°, 4?3 l 43 L. J. Ch. 19. [The American 
Restatement of Contracts, § 472 ( b), is to the like effect.] 

Polhillv. Walter (183*) 8c Ad. 114 ; 37^ ^- 344 - * 3 Deny v. Petk 9 supra. 
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peculiar. The courts of law held the employment of a puffer to 
bid on behalf of the vendor to be evidence of fraud in the absence 
of any express condition fixing a reserve price or reserving a right 
of bidding; for such a practice is inconsistent with the terms on 
which a sale by auction is assumed to proceed, namely that the 
highest bidder is to be the purchaser, and is a device to put an 
artificial value on the thing offered for sale. 01 There existed, 01 
was supposed to exist/ 5 in courts of equity the different rule that 
the employment of one puffer to prevent a sale at an undervalue 
was justifiable/* 1 with the extraordinary result that in this par- 
ticular case a contract might be valid in equity which a court of 
law would treat as voidable on the ground of fraud. The Sale of 
Land by Auction Act, 1867 ( 3 ° & 3 1 Viet. c. 48), assimilated the 
rule of equity to that of law/ 7 [The Sale of Goods Act, 1893 
(56 Sc 57 Viet. c. 71), s. 58, sub-s. (2), has a similar pro\ision with 
respect to sale by auction of goods. 08 ] 

Marriage is to some extent an exception to the general rule: 
but marriage, though including a contract, is so much more than 
a contract that the exception is hardly a real one. The English 
rule is that “ unless the party imposed upon lias been deceived as 
to the person and thus has given no consent at all [or is otherwise 
incapable of giving an intelligent consent j, there is no degree of 
deception which can avail to set aside a contract of marriage know- 
ingly 61 ’ made/’ 70 Still less is a marriage rendered invalid bv the 
parties or one of them having practised a fraud on the persons who 
performed the ceremony or the authorities of the State in whose 
jurisdiction it was performed. Where a marriage had been cele 
brated in due form by Roman ecclesiastics at Rome between two 
Protestants, who had previously made a fonnal abjuration (the 
marriage not being otherwise possible by the law of the place as it 
then was), it was held immaterial whether the abjuration had been 
sincere or not, though as to the woman there was strong evidence 
to show that it was not. 71 

1,4 Green v. Bavmtock (1863) 14 C. B. N. S. 204 ; 32 L. J. C. P. 181 ; 135 R. R. 657. 
Doubt was thrown upon it in Mortimer v. Bell (1865) L. R. 1 Ch. 10, 16 ; 35 L. J. Ch. 
25 - 

** Smith v. Clarke (1806) 12 Ves. 477, 483 ; 8 R. R. 359, 363 ; Flint Woodm (1852) 
9 Ha. 618 ; 89 R. R. 602. 

1,7 The Indian Contract Act, s. 123 (now Indian Sale of Goods Act, 1930, s. 64 (6)), 
adopted the rule of the common law some years later. The use of the word “ reserve ” 
is not necessary to satisfy the requirement of the Act as to the notice to be given. 
Any clear indication that the sale is subject to a reserve will do : Hills and Grant , Ltd. 
v. Hodson [1934] 1 Ch - 53 J >03 L- J- Ch. 17. 

08 [So, too, the American Uniform Sales Act. In the United States, the distinction 
between law and equity on this point never existed : Willis ton, Contracts, § 1664.] 

A ceremony of marriage may be inoperative if the woman is tricked into it by repre- 
sentations that it is not a marriage but a betrothal ; though in this country such a 
case must obviously be very rare : Ford v. Stier [1896] P. 1 ; 65 L. J. P. 13. Here 
there is no such knowledge as is required for real consent. 

7 0 Swift v - XdLy ( 1835) 3 Knapp. 257, 293 ; 40 R. R. 22, 48 ; Moss v. Moss [1897] P. 263 ; 
66 L. J. P- 154 ; [Hussein v. Hussein [1938] P. 159 ; 107 L. J. P. 105] ; and as to the 
different views held in America ana elsewhere, see [1897] P. 273 sqq. 

71 Swift V. Kedfy (1835) 3 Knapp, 257 ; 40 R. R. 22. 
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We may observe in this place that when the consent of a third 
party is required to give complete effect to a transaction between 
others, that consent may be voidable if procured by fraud, and the 
same rules are applied, so far as applicable, which determine the 
like questions as between contacting parties. Thus where the 
approval of the directors is necessary for the transfer of shares 
in a company, a false description of the transferee’s condition, 
such as naming him “ gentleman ” when lie is a servant or mes- 
senger, or a false statement of a consideration paid by him for the 
shares, when in truth he paid nothing or was paid to execute the 
transfer, is a fraud upon the directors, the object being to mislead 
them by the false suggestion of a real purchase of the shares by a 
man of independent position; and on a winding-up the Court will 
replace the transferor’s name on the register for the purpose of 
making him a contributory.” 

” Ex parte Kintrea (1869) L. R. 5 Ch. 95 ; 39 L - J' Ch. 193 I ctue ( , 86 9 ) • nd 

William*' case (1869) L. R. 9 Eq. 233. 
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THE RIGHT OF RESCISSION 

We have now to examine those conditions which apply indif- 
ferently, or very nearly so, to all cases where a contract is voidable 
for misrepresentation with or without deceit. Some of them, 
indeed, extend to all contracts which are or have become voidable 
for any cause whatever. 

Stated in the broadest manner, they are as follows : — A repre- 
sentation , relied on as ground for rescinding a contract must be 
contrary to fact, not a mere expression of opinion; it must be such 
as to induce the contract; it must proceed from a party to the con- 
tract, and be part of the same transaction. Further, when all these 
conditions are satisfied it has to be considered what are the rights 
of the party misled. 

We will deal with these matters in the oiclcr named. 

A. It must (except, it seems, in a case of actual fraud) be a 
representation of fact, as distinguished on the one hand from 
matter of law, and on the other hand from a matter of mere 
opinion or intention. 

As to the first branch of the distinction, there is authority at 
common law that a misrepresentation of the legal effect of an 
instrument by one of the parties to it does not enable the other 
to avoid it . 1 And in equity there is no reason to suppose that the 
rule is otherwise, though the authorities only go to this extent, 
that no independent liability can arise from a misrepresentation 
of what is purely matter of law . 2 Note however that a representa- 
tion as to the effect of an existing instrument may estop the party 
making it from setting up any other construction . 3 The rule prob- 
ably does not apply to a deliberately fraudulent mis-statement of 
the law . 4 The circumstances and the position of the parties mav 
well be such as to make it not imprudent or unreasonable for the 
person to whom the statement was made to rely on the knowledge 
of the person making it: and it would certainly work injustice if 
it were held necessary to apply to such a case the maxim that 
every one is presumed to know the law. The reason of the thing 
seems to be that in ordinary cases the law is equally accessible to 
both parties, and statements about it are equally verifiable by 

1 Lewis v. Jones (1825) 4 B. & C. 506 ; 28 R. R. 360. Not so if the actual contents 
or nature of the instrument are misrepresented, as we saw in Ch. 9. 

- Rashdall v. Ford (1866) L. R. 2 Eq. 750 ; 35 L. J. Ch, 769 ; Beattie v. Lord Ebury 
(1872) L. R. 7 Ch. 777, 802 ; L. R. 7 H. L. 102, 130 ; 41 L. J. Ch. 804 ; 44 ib . 20 
(the House of Lords held there was no misrepresentation at all). 

3 De Tchihatchef v. Salerni Coupling [1932] 1 Ch. 330 ; 101 L. J. Ch. 209. Such an 
assertion is not a mere expression of opinion. It amounts to saying : “ This is the 
construction to govern the business. 1 ’ 

4 Hirschfield v. London , Brighton and South Coast Ry . Co. (1876) 2Q.B.D.1 ; 46 L. J. Q..B. 
z ; Bowen L. J. in West London Commercial Bank v. Kitson (1884) *3 Q- B. Div. at 363. 
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both, or else are in the region of mere opinion. But there is no 
need to extend this to exceptional cases. At all events the rule 
applies only to pure propositions of law. The existence and actual 
contents of e.g., a private Act of Parliament are as much matters 
of fact as any other concrete facts r 

As to the second branch, we may put aside the cases already 
mentioned in which the substance ol the fraud is not misrepresen- 
tation, but a wrongful intention going to the whole matter of the 
contract. Apart from these it appears to be the rule that a false 
representation of motive or intention, not amounting to or includ- 
ing an assertion of existing facts, is inoperative. M It is always 
necessary to distinguish, when an alleged ground of false repre- 
sentation is set up, between a representation of an existing fact 
which is untrue and a promise to do something in future.”" On 
this ground was put the decision in Vernon v. Keys , 7 where the 
defendant bought a business on behalf of a partnership firm. The 
price was fixed at 4,500/. on his statement that his partners would 
not give more: a statement afterwards shown to be false by the 
fact that he charged them in account with a greater price and kept 
the resulting difference in their shares of the purchase-money for 
himself. It was held that the vendor could not maintain an action 
of deceit, as the statement amounted only to giving a false reason 
for not offering a higher price. The case also illustrates the prin- 
ciple that collateral fraud practised by or against a third person 
does not avoid a contract. Here there was fraud, and of a gross 
kind, as between the buyer and his partners; but we must dismiss 
this from consideration in order to form a correct estimate of the 
decision as between the buyer and seller. It must be judged of 
as if the buyer had communicated the whole thing to his partners 
and charged them only with the price really given. Still the 
decision can hardly be supported unless on the ground of failure 
to prove damage. For the buyer was the agent of the firm, and in 
substance made a wilfully false statement as to the extent of his 
authority. 

The Judicial Committee has held that it is clearly fraudulent 
for A. and B. to combine to sell property in B.’s name. B. not 
being in truth the owner but only an intermediate agent, and the 
nominal price not being the real price to be paid to the owner A., 
but including a commission to be retained by B.® And under 

6 Bowen, L.J. ubi sup . 8 Mellish L.J. Ex parte Burrell (1876) 1 Ch. Div, at 552. 

7 (1810) 12 East, 632, in Ex. Ch. 4 Taunt, ^88 ; 1 1 R. R. 499. The language used in 
the Ex. Ch. to the effect that the buyer’s liberty must be co-extensive with the seller’s, 
which is to “ tell every falsehood he can do to induce a buyer to purchase,” is of 
course not to be literally accepted. 

8 Lindsay Petroleum Co. v. Hurd (1874) L. R. 5 P. C. 221, 243. This cannot actually 
overrule the reasons given for the decision in Vernon v. Keys; for decisions of 
the Judicial Committee, though they carry great weight, are not binding in 
English Courts : see Leash v. Scott (1877) 2 Q- B. Diy. 376 ; 46 L. J. Q. B. 576, 
where the C. A. refused to follow the Judicial Committee ; Smith v. Brown (1871) 
L. R. 6 Q.. B. at 736 ; 40 L. J. Q. B. 214 ; Jarwier v. Sweeney ([1919] 2 K. B. 316 
88 L. J. Q. B. 1231, C. / 
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particular conditions a statement o£ intention, such as the pur- 
pose to which a proposed loan is intended to be applied, may be 
a material statement of fact.* On principle A/s existing intention 
seems to be as much a fact for B. as anything else. 

It needs no authority to show that a statement of what is merely 
matter of opinion cannot bind the person making it as if he had 
warranted its correctness. And it is said that if a man makes asser- 
tions, as of matter of fact within his own knowledge, concerning 
that which is by its nature only matter of more or less probable 
repute and opinion, he is not legally answerable as for a deceit 
if the assertion turns out to be false . 10 But it seems doubtful if 
this could be upheld at the present day. For surely the affirmation 
of a thing as within my own knowledge implies the affirmation 
that I have peculiar means of knowledge : and if I have not such 
means, then my statement is false and I shall justly be held answer- 
able for it, unless indeed the special knowledge thus claimed is of 
a kind manifestly incredible. 

Statements which in themselves are ambiguous cannot be 
treated as fraudulent merely because they are false in some one of 
their possible senses. In such a case the party who complains of 
having been misled must satisfy the Court that he understood and 
acted on the statement in the sense in which it was false . 11 

B. The representation must be such as to induce the contract 
(dans locum contractui ). 12 

Relief cannot be given on the ground of fraud or misrepresen- 
tation to a party who has in fact not acted on the statements of 
the other, but has taken steps of his own to verify them, and has 
acted on the judgment thus formed by himself . 13 

“ The Court must be careful that in its anxiety to correct frauds 
it does not enable persons who have joined with others in specula- 
tions to convert their speculations into certainties at the expense 
of those with whom they have joined .” 14 

It is not perfectly free from doubt whether in any, and if in any, 
in what cases the possession of means of knowledge which if used 

• Edgington v. Fitzmaurice (1885) 29 Ch. Div. 459, 480, 483 ; 55 L. J. Ch. 650. 

10 Haycraft v. Creasy (1801) 2 East, 92 ; 6 R. R. 380. Here the defendant had stated, 
as a fact within his own knowledge, that a person was solvent who appeared to 
have ample means, but turned out to be an impostor. The majority of the Court 
seem to have thought that the plaintiff must in the circumstances have known 
the defendant to be expressing only an opinion founded on that which appeared 
to all the world. So a statement of confident expectation of profits must be 
distinguished from an assertion as to profits actually made : Bellairs v. Tucker 
(1884) 13 Q.. B. D. 562. 

11 Smith v. Chadwick (1884) 9 App. Ca. 187 ; 51 L. J. Ch. 597 : see especially per Lord 
Blackburn at 199 — 201. The language used in Hallows v. Femie (1868) L. R. 3 Ch. 
at 476, seems to go too far. Lord Blackburn leaves it as an unsetded question 
what would happen if the defendant could in turn prove the falsehood or ambiguity 
to be due to a mere blunder. 

11 Lord Brougham, Attwood v. Small (1835-8) 6 Cl. & F. 444 ; 49 R. R. 137 ; Lord 
Wensleydale, Smith v. Kay (1859) 7 H. L. C. 775-76 ; 115 R. R. 383. 
ia See for a modern example, Farrar v. Churchill (1890) 135 U, S. 609. 

14 Jennings v. Broughton (1853-4) 5 D - M. G. 126, 140 ; 22 L. J . Ch. 584 ; 99 R. R. 136 J 
Dyer v. Hargrave (1805) 10 Ves. 505 ; 8 R. R. 36. 
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would lead to the discovery of the truth will bar the party of his 
remedy. 

In the case of active misrepresentation it jpKpa answer in pro- 
ceedings either for damages or for setting bride the contract to 
say that the party complaining ot the misrepresentation had the 
means of making inquiries. “ In the case of Dobell v. Stevens x& 

• . . which was an action for deceit in falsely representing the 
□mount of the business done in a public-house, the purchaser was 
held to be entitled to recover damages, although the books were in 
the house, and he might have had access to them if he had thought 
proper. ,,,g The rule was the same in the Court of Chancery. It 
was said of a purchaser to whom the state of the property he 
bought was misrepresented: — “Admitting that he might bv 
minute examination make that discovery, he was not driven to 
that examination, the other party having taken upon him to make 
a representation. . . . The purchaser is induced to make a less 
accurate examination by the representation, which he had a right 
to believe.” 17 The principle is that “ No man can complain that 
another has too implicitly relied on the truth of what he has 
himself stated.” 18 And it is not enough to show that the party 
misled did make some examination on his own account; proof of 
cursory or ineffectual inquiries will not do. 1 " In order to bar him 
of his remedy, it must be shown either that he knew the true state 
of the facts, or that he did not rely on the facts as represented. 20 

In 1867 same principle was affirmed in the House of Lords.* 1 
The suit was instituted by a shareholder in a railway company to 
be relieved from his contract on the ground of misrepresentations 
contained in the prospectus. Here it was contended that the pros- 
pectus referred the intending shareholder to other documents, 
and offered means of further information : besides, the memoran- 
dum and articles of association (and of these at all events he was 
bound to take notice) sufficiently corrected the errors and omis- 
sions of the prospectus. But the objection is thus answered : — 

“ When once it is established that there ha^ been any fraudulent mis- 
representation or wilful concealment by which a person has been induced 
to enter into a contract, it is no answer to his claim to be relieved from 
it to tell him that might have known the truth by proper inquiry. He 
has a right to retort upon his objector, ‘ You at least, who have stated 
what is untrue, or have concealed the truth for the purpose of drawing 

14 (1825) 3 B. & C. 623 ; 27 R. R. 441. 

18 Per Lord Chelmsford, L. R. 2 H. L. 121. 

17 Dyer v. Hargrave (1805) 10 Ves. at 509 ; 8 R. R. at 3p- 

18 Jteynell v. Sprye (1852) 1 D, M. G. at 710 ; 91 R. R. 260 ; Price v. Macaulay (1652) 

2 D. M. G. 339, 346 ; 95 R* R - ,2 9i «34- 

lt Redgrave v. Hmd(iGoi) ?o Ch. Div. 1 ; 51 L. J. Ch« 112. 

* # Redgrave v. Hurd (1881) 20 Ch. Div. 1, 21 (Josel MJL). 

11 Central Ry. Co. of Veneaiela v. Kisch (1867) L. R. 2 H. L. ga 120 ; 36 L. T. Ch. 849 

(Lord Chelmsford). Mm to the earlier and indecisive case of Attwood v. Small (1835-8) 

6Q t F. 232 ; 49 R. R. 1 15, see now Redgrave v. Hurd (1881) 20 Ch. Div. at 14 ; 

51 L. J. Ch. 1 13. 
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me into a contract, cannot accuse me of want of caution because I relied 
implicitly upon your fairness and honesty.’ ” 

This doctrine appears, on the same authority, not to apply to 
the case of mere non-disclosure, without fraudulent intention, of 
a fact which ought to have been disclosed. 

44 When the fact is not misrepresented but concealed [or rather 
not communicated ] 22 and there is nothing done to induce the other 
party not to avail himself of the means of knowledge within his 
reach, if he neglects to do so he may have no right to com- 
plain, because his ignorance of the fact is attributable to his own 
negligence .'* 23 

It appears also not to apply to a mere assertion of title by a 
vendor of land . 24 

In a case before Lord Hatherley, when V.-C., the double ques- 
tion arose of the one party’s knowledge that his statement was 
untrue, and of the other’s means of learning the truth. The suit 
was for specific performance of an agreement to take a lease of 
a limestone quarry. The plaintiff made a distinct representation 
as to the quality of the limestone which was in fact untrue: he 
did not believe it to be false, but he had taken no pains to ascer- 
tain, as he might easily have done, whether it was true or not. 
But then the defendant had not relied exclusively upon this state- 
ment, for he went to look at the stone; still he was not a lime- 
burner by trade, and could not be supposed to have trusted merely 
to what he saw, being in fact not competent to judge of the quality 
of limestone. The result was that the Court refused specific 
performance, declining to decide whether the contract was other- 
wise valid or not . 26 

The case of Horsfall v. Thomas 28 was decided on the same prin- 
ciple: there a contrivance was used to conceal a defect in a gun 
manufactured to a purchaser's order, but the purchaser took it 
without any inspection, and therefore, although the vendor 
intended to deceive him, had not been in fact deceived. 

It might also be given as a rule that the representation must 
be material. But to make this quite accurate it should be stated 
in the converse form, namely that a material representation may 
be presumed to have in fact induced the contract; for a man who 
has obtained a contract by false representations cannot afterwards 
be heard to say that those representations were not material. The 
excuse has often been put forward that for anything that appeared 
the other party might no less have given his consent if the truth 

11 Oakes v. Turquand (1867) L. R. 2 H. L. at p. 339. 

28 New Brunswick , &c. Co. v. Conybeare (1862) 9 H. L. C. 71 1, 742 ; 31 L. J. Ch. 297; 

131 R. R. 415. 

24 Hume v. Pocock (i36 6) L. R. 1 Ch. 379, 385.; 35 L- J. Ch. 731, where however the 

real contract was to buy up a particular claim of title, whatever it might be worth. 

29 Higgins v. Samds ( 1862) 2 J. & H. 460, 468, 469 ; 134 R. R. 304. 

*• <1862) 1 H. & C. 90 ; 31 L. J. Ex. 322 ; 130 R. R. 394, dissented from by Gockbum 

C.J. Smith v. Hughes (1871) L. R, 6 ft. B. at 605 ; but it seems good law. 
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had been made known to him, and the Court has always been 
swift to reject it. When a falsehood is proved, the Court does not 
require positive evidence that it was successful; 97 it rather pre- 
sumes that assent would not have been given if the facts had been 
known. 21 * Those who have made false statements cannot ask the 
Court to speculate on the exact share they may have had in induc- 
ing the transaction; 2 ® or on what might have been the result if 
there had been a full communication of the truth;’’ 0 it is enough 
that an untrue statement has been made which was likely to 
induce the party to enter into a contract, and that he has done so.* 1 
Special circumstances may make a representation material which 
in ordinary cases of the same kind of contract would not be. If a 
moneylender who has become notorious for harsh and oppressive 
dealing attracts a borrower by advertising in an assumed name, a 
jury may find that the contract was fraudulent. 1 ' An inference or 
presumption of this class is of fact, not of law, and is open to con- 
tradiction like other inferences of fact.** 1 

In like manner, if there has been an omission even without 
fraud to communicate something which ought to have been com- 
municated, it is too late to discuss whether the communication 
of it would probably have made any difference. 11 

If it be asked in general terms what is a material fact, we may 
answer, by an extension of the language adopted by the Queen’s 
Bench in a case of marine insurance, 3 ' that it is anything which 
would affect the judgment of a reasonable man governing himself 
by the principles on which men in practice act in the kind of 
business in hand. , 

There is an exception, but only an apparent one, to the rule 
that the representation must be the cause of the other party’s con- 
tracting. A contract arising directly out of a previous transaction 
between the same parties which was voidable on the ground of 
fraud is itself in like manner voidable. A. makes a contract with 
B., with the fraudulent intention of making it impossible by a 
secret scheme for B. to perform the contract. B. ultimately agrees 
to pay and does pay to A. a sum of money to be released from the 
contract: if he afterwards discovers the scheme B. can rescind this 
last agreement and recover the money back.' 1 

17 Williams' case (1869) L. R. g Eq. 225, n. 

38 Ex parte Kintrea (1869) L. R. 5 Ch. at 101 ; 39 L. J. Ch. 193. 

18 Repnell v. Sprye (1852) I D. M. G. at 708 ; 91 R. R. 265. 

30 Smith v, Kay (1859) 7 H. L. C. at 759. 

31 Per Lord Denman C.J. Watson v. Earl of Charlemont (1848) 12 Q. B. 856, 864 ; *8 
L. J. Q. B. 65 To the like effect, Jesset M.R. in Smith v. Chadwick (1884) 90 
Ch. Div. at 44 (see however note 3I ). 

31 Gordon v. Street [1899] 2 Q. B. 641 ; 69 L. J. Q. B. 45, C. A. 

*• Lord Blackburn, Smth v. Chadwick (1884) 9 App. Ga. at 106. 

31 Traill v. Baring (1864) 4 D. J. S. at 330. [Appfed in With v. O'Flannagan [1936] 
Ch. 575 ; 105 L. J. Ch. 247 ; p. 423, note "J 
33 Iamda v. Pender (1874) L. R. 9 Q..B. 53 *i 43 J. Q,.B. 227, p. 425. 

33 Bony v. Crosby (1881) a J. & H. t ; 134 K. R* 9 1 * 
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11 If the promoter of a company procures a company to be formed bv 
improper and fraudulent means, and for the purpose of securing a profit 
to himself, which, if the company was successful, it would be unjust and 
inequitable to allow him to retain [in the particular case a secret pay- 
ment to the promoter out of purchase-money], and the company proves 
abortive and is ordered to be wound up without doing any business, the 
promoter cannot be allowed to prove against the company in the wind- 
ing-up, either in respect of his services in forming the company, or in 
respect of his services as an officer of the company after the company 
was registered .” 37 

So it is where the parties really interested, though not the 
nominal parties, are the same. Thus where a sale of goods is pro- 
cured by fraud, and the vendors forward the goods by railway to 
the purchaser’s agent, and afterwards reclaim them, indemnifying 
the railway company, these facts constitute a good defence to an 
action by the purchaser’s agent againsL the railway company, 
though the re-delivery to the vendors was before the discovery of 
the fraud and arose out of an unsuccessful attempt to stop the 
goods in transitu." 

C. The representation must be made by a party to the con- 
tract. This rule in its simple form is elementary. It is obvious 
that A. cannot be allowed to rescind his contract with B. because 
he has been induced to enter into it by some fraud of C. to which 
B. is no party. 11 ' Thus in Stuige \. Starr 10 a woman joined with 
her supposed husband in dealing with her interest in a fund. The 
marriage was in fact void, the man having concealed from her a 
previous marriage. It was held that this did not affect the rights 
of the purchaser. 

When we come to deal with contracts made by agents the ques- 
tion arises to what extent the representations of the agent are to 
be considered as the representations of the agent are to be con- 
sidered as the representations of the principal for the purposes of 
this rule. And this question, though now practically set at rest by 
lecent decisions, is one which has given rise to some difficulty. A 
false statement made by an agent with his principal’s express 
authority, the principal knowing it to be false, is obviously equiva- 
lent to a falsehood told by the principal himself; nor can it make 
any difference as against the principal whether the agent knows 
the statement to be false or not. But we may also have the follow- 
ing cases. The statement may be not expressly authorised by the 
principal, nor known to be untrue by him, but known to be 

37 Per Cur. In re Hereford and S. Wales Waggon and Engineering Co. (1876) 2 Ch. Div. 
621, 626- — 627 ; 45 L. J. Ch, 461. It must not be assumed that the company would 
be liable in the absence of fraud : see English and Colonial Produce Co's case r« 9 ° 6 ] 
a Ch. 435 ; 75 L. J. Ch. 831 ; 95 L. T. 580, C. A. 

33 Clough v. L. & JV. W. Ry. Co. (1871) (Ex. Ch.) L. R. 7 Ex. 26 ; 41 L. J. Ex. 17, an 
exceedingly instructive case (see further, p. 470). As to the misconceived act being 
justified by reference to the true ground of rescission afterwards discovered, cp. 
Wright's case (1871) L. R. 7 Ch. 55 ; 41 L. J. Ch. 1. 

33 See per Lord Cairns, Smith's case , L. R. 2 Ch. at 616. 

*° (1833) 2 My. & K. 195 ; cp. Whedton v. Hardisty (1857) 8 E. & B. 232, 26 L. J. Q..B. 
265 ; 27 ib. 241 ; 112 R. R. 535. 
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untrue by the agent; or conversely, the statement may be not 
known to the agent to be untrue, and not expressly authorised by 
the principal, the true state of the facts being, however, known to 
the principal. There is no doubt that in the first case the prin- 
cipal is answerable, subject only to the limitation to be presently 
stated / 1 In the second case there is every reason to believe that 
the same rule holds good, notwithstanding a much canvassed 
decision to the contrary , 13 which, if not overruled by the remarks 
since made upon it , 11 has been cut down to a decision on a point 
of pleading which perhaps cannot, and certainly need not, ever 
arise again. 

These distinctions have to be considered only when there is a 
question of fraud in the strict sense, and then chiefly when it is 
sought to make the principal liable in damages. Where a non- 
fraudulent misrepresentation suffices to avoid the contract, there 
it is clear that the only thing to be ascertained is whether the 
representation was in fact within the scope of the agent’s 
authority / 4 And it is now accepted as the law that this is the only 
question even in a case of fraud. It was laid down by a considered 
judgment of the Exchequer Chamber / 5 fully approved by later 
decisions of the Judicial Committee,' lb that ” the master is answer- 
able for every such wrong,” including fraud, “ of the servant or 
agent as is committed in the course of the service and for the 
master’s benefit / 7 though no express command or privity of the 
master be proved.” Although the master may not have authorized 
rhe particular act, yet if ” he has put the agent in his place to do 
that class of acts,” he must be answerable for the agent’s conduct. 
It makes no difference whether the principal is a natural person 
or a corporation / 8 In two of the cases just referred to a banking 
corporation was held liable for a false representation made by one 
of its officers in the course of the business usually conducted by 
him on behalf of the bank; and this involves the proposition that 

41 The rule applies to an agent who profits by the fraud of a sub-agent employed by 
him : Gockburn C.J. in Weir v. Bell (1878) 3 E\. D. at 249. 

42 Cornfoot v. Fowke (1840) 6 M. & W. 358 ; 55 R. R. 65^. 

4J 2 Sm. L. C. 90 — 92, 13th ed. ; and see especially per Willes J. in Barwick v. English 
Joint Stock Bank (1867) L. R. 2 Ex. 262. [In London County Freehold , & c. Properties, 
Ltd . v. Berkeley , &c. Co., Ltd. (1936) 155 L. T. too, Slesser and Romcr L.JJ. regarded 
Cornfoot v. Fowke as no longer law. Sec the full discussion of the topic by P. A. 
Devlin in 53 L. Q. R. (1937) 344 — 3 6 3 -l 

44 [On non-fraudulent misrepresentation, see Anglo-Scottish , <sc. Corporation v. Spaldmg 
U.D.C. [1937] 2 K. B. 607 ; 106 L. J. K.. B. 885.] 

44 Barwick v. English Joint Stock Bank (1867) L. R. 2 Ex. 259 ; 36 L. J. Ex. 147. 

4 ® Mackay v. Commercial Bank of New Brunswick (1874) L. R. 5 P. C. 394, 4 11 i 43 
L. J, P. C. 31 ; Swire v. Francis (1877) 3 App. Ca. 106 ; 47 L. J. P. C. 18. 

4? This does not exclude the liability of a principal far the act of an agent who has 
abused his authority for his own purposes in a transaction of an authorised dan : 
Uqyd v. Grace Smith & Co. [1912] A, C. 716 ; 81 L. J. K. B. 1 140 ; [Uxbridge Per- 
manent Building Society v. Pickard [1939] 2 B. 248 ; 108 L. J. K. B. 757]. 

45 L. R. 5 P.C.413-5, riiasenting from the dicta on this point in Western Bank qf Scotland 
v. Addle (1867) L. R. t Sc. 145, which, though apparently intended to he decisive, 
have not been followed : Swjfi v. Jewsbury (1874) (Ex, Ch.) L. R. 9 Q. B. at 31a, 
per Loid Coleridge C.J. Cp. I. C. A. § 
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" If the promoter of a company procures a company to be formed bv 
improper and fraudulent means, and for the purpose of securing a profit 
to himself, which, if the company was successful, it would be unjust and 
inequitable to allow him to retain [in the particular case a secret pay- 
ment to the promoter out of purchase-money], and the company proves 
abortive and is ordered to be wound up without doing any business, the 
promoter cannot be allowed to prove against the company in the wind- 
ing-up, either in respect of his services in forming the company, or in 
respect of his services as an officer of the company after the company 
was registered .” 37 

So it is where the parties really interested, ihough not the 
nominal parties, are the same. Thus where a sale of goods is pro- 
cured by fraud, and the vendors forward the goods by railway to 
the purchaser’s agent, and afterwards reclaim them, indemnifying 
the railway company, these facts constitute a good defence to an 
action by the purchaser’s agent against the railway company, 
though the re-delivery to the vendors was before the discovery of 
the fraud and arose out of an unsuccessful attempt to stop the 
goods in transitu.'* 

C. The representation must be made by a party to the con- 
tract. This rule in its simple form is elementary. It is obvious 
that A. cannot be allowed to rescind his contract with B. because 
he has been induced to enter into it by some fraud of C. to which 
B. is no partv. JB Thus in Sturge v. Starr 10 a woman joined with 
her supposed husband in dealing with her interest in a fund. The 
marriage was in fact void, the man having concealed from her a 
previous marriage. It was held that this did not affecL the rights 
of the purchaser. 

When we come to deal with contracts made by agents the ques- 
tion arises to what extent the representations of the agent are to 
be considered as the representations of the agent arc to be con- 
sidered as the representations of the principal for the purposes of 
this rule. And this question, though now practically set at rest by 
recent decisions, is one which has given rise to some difficulty. A 
false statement made by an agent with his principal’s express 
authority, the principal knowing it to be false, is obviously equiva- 
lent to a falsehood told by the principal himself; nor can it make 
any difference as against the principal whether the agent knows 
the statement to be false or not. But we may also have the follow- 
ing cases. The statement may be not expressly authorised bv the 
principal, nor known to be untrue by him, but known to be 

37 Per Cur. In re Hereford and S. Wales Waggon and Engineering Co. (1876) 2 Ch. Div. 
621, 628 — 627 ; 45 L. J. Ch, 461. It must not be assumed that the company would 
be liable in the absence of fraud : see English and Colonial Produce Co.'s case [1906] 
2 Ch. 435 ; 75 L. J. Ch. 831 ; 95 L. T. 580, C. A. 

M Clough v. L. d? JV. W. Ry . Co. (1871) (Ex. Ch.) L. R. 7 Ex. 26 ; 41 L. J. Ex. 17, an 
exceedingly instructive case (see further, p. 470). As to the misconceived act being 
justified by reference to the true ground of rescission afterwards discovered, cp. 
Wright's case (1871) L. R. 7 Ch. 55 ; 41 L. J. Ch. 1. 

33 See per Lord Cairns, Smith's case , L. R. 2 Ch. at 616. 

*® (1833) 2 My. & K. 195 ; cp. Wheelton v. Hardisty (1857) 8 E. & B. 232, 26 L. J. Q,.B. 
265 ; 27 ib . 241 ; 112 R. R. 535. 
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untrue by the agent; or conversely, the statement may be not 
known to the agent to be untrue, and not expressly authorised by 
the principal, the true state of the facts being, however, known to 
the principal. There is no doubt that iri the first case the prin- 
cipal is answerable, subject only to the limitation to be presently 
stated . 41 In the second case there is every reason to believe that 
the same rule holds good, notwithstanding a much canvassed 
decision to the contrary / 3 which, if not overruled by the remarks 
since made upon it , 13 has been cut down to a decision on a point 
of pleading which perhaps cannot, and certainly need not, ever 
arise again. 

These distinctions have to be considered only when there is a 
question of fraud in the strict sense, and then chiefly when it is 
sought to make the principal liable in damages. Where a non- 
fraudulent misrepresentation suffices to avoid the contract, there 
it is clear that the only thing to be ascertained is whether the 
representation was in fact within the scope of the agent’s 
authority . 44 And it is now accepted as the law that this is the only 
question even in a case of fraud. It was laid down by a considered 
judgment of the Exchequer Chamber , 15 fully approved by later 
decisions of the Judicial Committee , 40 that “ the master is answer- 
able for every such wrong,” including fraud, “of the servant or 
agent as is committed in the course of the service and for the 
master’s benefit , 17 though no express command or privity of the 
master be proved.” Although the master may not have authorized 
the particular act, yet if “ he has put the agent in his place to do 
that class of acts,” he must be answerable for the agent’s conduct. 
It makes no difference whether the principal is a natural person 
or a corporation. 1 " In Lwo of the cases just referred to a banking 
corporation was held liable for a false representation made by one 
of its officers in the course of the business usually conducted by 
him on behalf of the bank; and this invokes the proposition that 


The rule applies to an agent who profits by the fraud of a sub-agent employed by 
him : Cockburn C.J. in Weir v. Bell (1878) 3 Ex. D. at 249. 

Cornfoot v. Fowke (1840) 6 M. & W. 358 ; 55 R. R. 655. 

2 Sm. L. C. 90 — 92, 13th ed. ; and see especially per Willcs J. in Barwtck v. English 

Joint Stock Bank (1867) L. R. 2 Ex. 262. [In London County Freehold, &c. Properties, 

Ltd. v. Berkeley, &c. Co., Ltd. (1936) 155 L. T. 190, Slesser and Romer L.JJ. regarded 
Cornfoot v. Fowke as no longer law. See the full discussion of the topic by P. A. 
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[On non-fraudulent misrepresentation, see Anglo-Scottish , <3 fc. Corporation v. Spalding 
U.D.C. [1937] 2 K. B. 607 ; 106 L. J. K. B. 885.] 

Berwick v. English Joint Stock Bank (1867) L. R. 2 Ex. 259 ; 36 L. J. Ex. 147. 
Mackay v. Commercial Bank of New Brunswick (1874) L. R. 5 P. G. 394, 411 ; 43 
L. J. P. C. 31 ; Swire v. Francis (1877) 3 App. Ca. 106 ; 47 L. J. P. C. 18. 

Hus does not exclude the liability of a principal for the act of an agent who has 
abused his authority for his own purposes in a transaction of an authorised class : 
Lloyd v. Grace Smith & Co. [1912] A. C. 716 ; 81 L. J. K. B. 1 140 ; [Uxbridge Per- 
manent Building Society v. Pickard [1939] 2 K. B. 248 ; 108 L. J. K. B. 757]. 

L R 5 P.C.413-5, dissenting from the dicta on this point in Western Bank gf Scotland 
v.‘ Addie (1867) L. R. 1 Sc. 145. which, though apmrontly intended to be decisive, 
have not been followed : Swtft v. Jewsbury (1874) (Ex. Ch.) L R. 9 ft. B. at 312, 
per Lord Coleridge C.J. Cp« I. C. A. § 23®* 
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the party misled is entitled to rescind the contract induced by such 
representation. [The corporation is liable even if the elements 
of fraud have to be collected from several of its agents, for a diffu- 
sion of responsibility among such agents is not to be regarded as 
a dilution of the responsibility of the corporation itself. 48 ] 

The directors and other officers of companies, acting within the 
functions of their offices, are for this purpose agents, and the com- 
panies are bound by their acts and conduct. Conversely, where 
directors employ an agent for the purposes of the company, and 
that agent commits a fraud in the course of his employment with- 
out the personal knowledge or sanction of the directors, the remedy 
of persons injured by the fraud is not against the directors, who 
are themselves only agents, but against the company as ultimate 
principal: so and one director is not liable for fraud committed by 
another director without his authority or concurrence . 61 Reports 
made in the first instance to a company by its directors, if after- 
wards adopted by a meeting and “ industriously circulated/* must 
be treated as the representations of the company to the public, and 
as such will bind it/ J Statements in a prospectus issued by pro- 
moters before the company is in existence cannot indeed be said 
with accuracy to be made by agents for the company: for one 
cannot be an agent even by subsequent ratification for a principal 
not in existence and capable of ratifying at the time . 53 But such 
statements also, if afterwards expressly or tacitly adopted, become 
the statements of the company. It is a principle of general applica- 
tion, by no means confined to these cases that if A. makes an asser- 
tion to B., and B. repeats it to C. in an unqualified manner, 
intending him to act upon it, and C. does act upon it, B. makes 
that assertion his own and is answerable for its consequences. If 
he would guard himself, it is easy for him to say: “ This is what 
A. tells me, and on his authority I repeat it; for my own part I 
believe it, but if you want any further assurance it is to him 
you must look.” M 

It is to be borne in mind that in a case of actual fraud on the 
part of an agent the responsibility of the principal does not in 
any way exclude the responsibility of the agent. “ All persons 

49 [London County Freehold, &c. Properties , Ltd. v. Berkeley , &c. Co., Ltd. (1936) 155 
L. T. 190. Gf. Anglo-Scottish Beet Sugar Corporation v. Spalding U.D.C. [1937] 
2 K. B. 607 ; 106 L. J. K. B. 885J 

19 Weir v. Barnett (1877) 3 Ex. D. 32, affd. in C. A. nom . Weir v. Bell (1878) ib, 238 ; 
47 L. J. Ex. 704. But a director who profited by the fraud after knowledge of it 
would probably be liable : see judgments of Cockburn G.J. and Brett L.J. And 
directors who delegated their office without authority, so that their delegate did 
not become the company’s agent, would be liable : see the dissenting judgment of 
Cotton L.J., who took this view of the facts. 

91 Cargill v. Bower (1878) 10 Ch. D. 502 ; 47 L. J. Ch. 649. 

69 Pter Lord Westbury, New Brunswick , &c. Co. v. Conybeare (1862) 9 H. L. G. 71 1, 725 ; 
31 L. J. Ch. 297 ; 13 1 R. R. 415. See further, as to what must be shown to bind 
a company in respect of misrepresentations including a person to take shares, Lynde 
v. AmgkblteMm Hemp Sjpinmng Co. [1896] 1 Ch. 178 ; 65 L. J. Ch. 96. 

*■ P. 88. 

94 Smith's ease (1867) L. R. 3 Ch. 604, 61 1 ; p. 440. 
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direcjtly concerned in the commission of a fraud are to be treated 
as principals and in this sense it is true that an agent or servant 
cannot be authorized to commit a fraud. He cannot excuse him- 
self on the ground that he acted only as agent or servant.*® 

D. The representation must be made as part of the same 
transaction. 

It is believed that the statement of the rule in this form, though 
at first sight vague, is really more accurate than that which pre- 
sents itself as an alternative, but is in fact included in this — 
namely, that the representation must be made to the other party 
or with a view to his acting upon it. The effect of the rule is that 
the untruth of a representation made to a third person, or even 
to the party himself on some former occasion, in the course of a 
different transaction and for a different purpose, cannot be relied 
on as a ground either for rescinding a contract or for maintaining 
an action of deceit. Thus in Western Bank of Scotland v. Addic Si 
the directors of the bank had made a series of flourishing but 
untrue reports on the condition of its affairs, in which bad debts 
were counted as good assets. The shareholder who sought relief 
in the action had taken additional shares on the faith, as he said, 
of these reports. But it was noL shown that they were issued or 
circulated for the purpose of inducing existing shareholders to 
take more shares, or that the local agent of the bank who effected 
this particular sale of shares used them or was authorized to use 
them for that purpose. Thus the case rested only on the purchaser 
having acted under an impression derived from these reports at 
some former time; and that was nor such a direct connexion 
between the false representation and the conduct induced by it as 
must be shown in order to rescind a contract .' 7 

In Peek v. Gurney™ the important point is decided that the 
sole office of a prospectus is to invite the public to take shares in 
the company in the first instance. Those who take shares in 
reliance on the prospectus are entitled to their remedy if the state- 
ments in it arc false. But those statements cannot be taken as 
addressed to all persons who may hereafter become purchasers of 
shares in the market, and such persons cannot claim any relief 
on the ground of having been deceived by the prospectus unless 
they can show that it was specially communicated to them by some 
further act on the part of the company or the directors. Some 


s* Per Lord Westbury, Cullen v. Thomson's Trustees and Kerr (1862) 4 Macq. 424, 432 ; 
Swift v. Winterbotham (1873) L. R. 8 Q.. B. 244, 254 ; 42 L. J. Q.. B. it 1. 

i§ (1867) L. R. 1 Sc. 145. _ , . , 

57 This was not the only ground of the decision ; its main principle, as explained in 
a later case in the House of Lords, is that a person who remains a shareholder, either 
by having affirmed his contract with the company or by being too late to rescind 
it, cannot have a remedy in damages against the corporate body for representations 
on the faith of which his shares were taken : Houldsworth v. City of Glasgow Batik 
(1880) 5 App. Ca. 317 ; 43 L. J. Ch. 19. . _ „ 

si (j87 3 ) LR.6H.L 377, 395 : and see the case put by Lord Cairns as an illustration 

at p. 411. 



45 » 


PRINCIPLES OF CONTRACT 


former decisions the other way 5 * are expressly overruled. The pro- 
ceeding there in hand was in the nature of an action of deceit, but 
the doctrine must equally apply to the rescission of a contract. It 
is otherwise, however, if the prospectus is in fact used afterwards, 
at any rate in conjunction with other fraudulent statements! to 
induce people to buy shares in the market . 60 

In Way v. Hearn 61 the action was on a promise by the defendant 
to indemnify the plaintiff against half of the loss he might sustain 
by having accepted a bill drawn by one R. Shortly before this, in 
the course of an investigation of R’s affairs in which the defen- 
dant took part, R. had at the plaintiff’s request concealed from the 
accountant employed in the matter the fact that he owed a large 
sum to the plaintiff; the plaintiff said his reason for this was that 
he did not wish his wife to know he had lent so much money 
upon bad security. At this time the bill which was the subject of 
the indemnity was not thought of; it was in fact given to get rid of 
an execution afterwards put in by another creditor. Here a mis- 
representation as to R.’s solvency was made by R. in concert with 
the plaintiff, and communicated to the defendant; but it was in a 
transaction unconnected with the subsequent contract between 
the plaintiff and the defendant, and the defendant was therefore 
not entitled to dispute that contract on the ground of fraud. 

E. As to the right of the party misled. This right is one which 
requires, and in several modern cases of importance has received, 
an exact limitation and definition. It may be thus described: 

The party who has been induced to enter into a contract by 
fraud, or by concealment or misrepresentation in any matter such 
that the truth of the representation made, or the disclosure of the 
fact, is by law or by special agreement of the parties of the essence 
of the contract, may affirm the contract, and insist, if that is pos- 
sible, on being put in the same position as if the representation 
had been true: 

Or he may at his option rescind the contract , 63 and claim to be 
restored, so far as may be, to his former position within a reason- 
able time 03 after discovering the misrepresentation, unless it has 
become impossible to restore the parties to the position in which 
they would have been if the contract had not been made, or unless 

#B Bedford v. Bagshaw (1859) 4 H. & N. 538 ; 29 L. J. Ex. 59 ; Bagshaw v. Seymour 
(1856) 18 C. B. 903 ; 29 L. J. Ex. 62, n. The authority of Gerhard v. Bates (1853) 
2 E. & B. 476 ; 22 L. J. Q.. B. 365 ; 95 R. R. 655, is saved by a rather fine distinction : 
L. R. 6 H. L. 399. 

®° Andrews v. Mockford [1896] 1 Q,. B. 372 ; 65 L. J. Q. B. 302, C. A. 

« l (1862) 13 C. B. N. S. 292 ; 32 L. J. C. P. 34 ; 134 R. R. 538. 

02 [In Merchants and Manufacturers Insurance Co., Ltd. v. Hunt [1941] 1 K. B. 295 ; 
no L. J. K. B. 375, G. A., an opinion was expressed that, whatever may be the 
law with regard to non-disclosure of material facts, the right to rescind a contract, 
whether of insurance or not, which has been induced by misrepresentation, does not 
depend on any implied term in the contract, but upon the jurisdiction originally 
exercised in Equity to prevent imposition.] 

** But qu. whether time is in itself material : see L. R. 7 Ex. 35 ; 8 -Ex. 205. 
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any third person has in good faith and for value acquired any 
interest under the contract. 

It will be necessary to dwell separately on the several points 
involved in this. And it is to be observed that the principles here 
considered are not confined to any particular ground of rescission, 
but apply generally when a contract is voidable, either for fraud or 
on any other ground, at the option of one of the parties; on a sale 
of land, for example, it is constantly made a condition that the 
vendor may rescind if the purchaser takes any objection to the 
title which the vendor is unable to remove; and then these rules 
apply so far as the nature of the case admits. 

1. NATURE OF l'HE RIGHT: WHAT IS AN AFFIRMATION OR RESCISSION 

“ A contract induced by fraud is not void, but voidable only at 
the option of Lhe party defrauded ”; in other words, valid until 
rescinded . 04 

Where the nature of the case admits of it, the party misled may 
affirm the contract and insist on having the representation made 
good. If the owner of an estate sells it as unincumbered, conceal- 
ing from the purchaser the existence of incumbrances, the 
purchaser may if he thinks fit call on hint to perform his contract 
and redeem the incumbrances . 65 If promoters of a partnership 
undertaking induce persons to take part in it by untruly repre- 
senting that a certain amount of capital has been already 
subscribed for, they will themselves be put on the list of con- 
tributories for that amount . 06 

It is to be remembered that the right of election, and the possi- 
bility of having the contract performed with compensation, do not 
exclude the option of having the contract wholly set aside. “ It is 
for the party defrauded to elect whether he will be bound. ” flT But 
if he docs affirm the contract, he must affirm it in all its terms. 
Thus a vendor who has been induced by fraud to sell goods on 
credit cannot sue on the contract for the price of the goods before 
the expiration of the credit: the proper course is to rescind the 
contract and sue in trover . 68 When the contract is once affirmed, 
the election is completely determined; and for this purpose it is 
not necessary that the affirmation should be express. Any acts or 
conduct which unequivocally treat the contract as subsisting, after 
the facts giving the right to rescind have come to the knowledge 
of the party, will have the same effect . 69 Taking steps to enforce 

* 4 Oakes v. Turquand (1857) L. R. 2 H. L. 346, 375, 376. 

4 ‘ Per Romilly M.R. in Puls/ord v. Richards (1853) 17 Beav. 96 ; 22 L. J. Ch. 559 ; 99 
R. R. 54. Gp. UngUy v. UngUy (1877) 5 Ch. Div. 887 ; 46 L.J. Ch. 854, 

44 Moore and De la Torre's case (1874) E. K. 18 Eq. 661 ; 43 L. J. Ch. 751. 

47 Rawlms v. Wickham (1858) 3 De G. & J. 304, 32a ; 28 L. J. Ch. 188 ; lat R. R. 13a. 
«• Ferguson v. Carrington (1829) 9 B. & C. 59. The form or formal cause of action is 
now immaterial in most jurisdictions, but the measure of damages may be different. 
44 Clough v. L. & Jf. W. Ry . Co. (>870 (Ex. Ch.) L. R. 7 Ex. at 34. That the affirmatoin 
must be complete and unequivocal, see Abram S.S. Co , v. WestviUe Skipping Co . [1923] 
A. C. 773. 
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the contract is a conclusive election not to rescind on account ol 
anything known at the time . 70 [This principle is “ You cannot be 
acting on the contract and assuming it to exist, and at the same 
time exercising a right to put an end to it by rescinding it and 
it is not limited to the right of rescission for fraud, but applies to 
recission generally. 71 ] A shareholder cannot repudiate his share on 
the ground of misrepresentations in the prospectus if he has paid a 
call without protest or received a dividend after he has had in his 
hands a report showing to a reader of ordinary intelligence that the 
statements of the prospectus were not true , 72 or if after discovering 
the true state of things he has taken an active part in the affairs of 
the company , 73 or has affirmed his ownership of the shares by taking 
steps to sell them ; 74 and in general a party who voluntarily acts 
upon a contract which is voidable at his option, having knowledge 
of all the facts, cannot afterwards repudiate it if it turns out to 
his disadvantage. 7 J And when the right of repudiation has once 
been waived by acting upon the contract as subsisting with know- 
ledge of facts establishing a case of fraud, the subsequent discovery 
of further acts constituting “ a new incident in the fraud ” cannot 
levive it . 76 The exercise of acts of ownership over property 
acquired under the contract precludes a subsequent repudiation, 
but not so much because it is evidence of an affirmative election as 
because it makes it impossible to replace the parties in their former 
position; a point to which we shall come presently. 

" When the acts done arc of this kind it seems on principle 
immaterial whether there is knowledge of the true state of affairs 
or not, unless there wcie a continuing active concealment or mis- 
representation practised with a view to prevent the party 
defrauded from discovering the truth and to induce him to act 
upon the contract; for then the affirmation itself would be as 
open to repudiation as the original transaction. Something like 
this occurs not unfrequcntly in cases of undue influence, as we 
shall see in the next chapter. 

Omission to repudiate within a reasonable time is evidence, and 
may be conclusive evidence, of an election to affirm the contract; 
and this is in truth the only effect of lapse of time. Still it will 
be more convenient to consider this point separately afterwards. 

If on the other hand the party elects to rescind, he is to manifest 
that election by distinctly communicating to the other party his 

70 Gray v. Fowler (1873) (Ex. Ch.) L. R. 8 Ex. 249, 280 ; 42 L. J. Ex. 161. 

71 [Public Trustee v. Pearlberg [1940] 2 K. B. 1, 9, 18-— 19 ; 109 L. J. K. B. 597.] 

78 Scholey v. Central Ry. Co. oj Venezuela (1867-8) L. R. 9 Eq. 266, n. 

78 Sharpley v. Louth and East Coast Ry. Co. (1867) 2 Ch. Div. 663 ; 46 L. J. Ch. 259- 
74 Ex parte Briggs (1866) L. R. 1 Eq. 483 ; 35 L. J. Ch. 320 ; this however was a case 
not of misstated facts, but of material departure from the objects of the company 
as stated in the prospectus. 

78 Omes v. Beadel (i860) 2 D. F. J. 333, 336 ; 3° L- J* Ch, 1 ; 128 R. R. 77. 

78 Campbell v. Fleming (1834) 1 A. & E. 40 ; 53 R. R. 194. This does not apply where 
a new and distinct cause of rescission arises : Cray v. Fowler (1873) L. R. 8 Ex. 949 ; 
42 L. J. Ex. 161. 
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intention to reject the contract and claim no interest linger it. 
One way of doing this is to institute proceedings to have the con- 
tract judicially set aside, and in that case the judicial rescission, 
when obtained, relates back to the date of the commencement of 
such proceedings . 77 Or if the othei party is the first to sue on the 
contract, the rescission may be set up as a defence, and this is 
itself a sufficient act of rescission without any prior declaration of 
an intention to rescind . 78 For the purposes of pleading, the allega- 
tion that a contract was procured by fraud has been held to import 
the allegation that the party on discovering it disaffirmed the 
contract . 79 Where the lescission is not declared in judicial proceed- 
ings, no further rule can be laid down than that there should be 
"prompt repudiation and restitution as far as possible ." 80 The 
communication need not be formal, provided it is a distinct and 
positive rejection of the contract, not a mere icquest or inquir), 
which is not enough . 81 But it seems that if notwithstanding an 
express repudiation the other party persists in treating the con- 
tract as in force, then judicial steps should be taken in order to 
make the rescission complete as against rights of third persons 
which may subsequently intervene. Especially this is the case as 
to repudiating shares in a company. The creditors of a company 
are entitled to rcl) on the register of shareholders for the time 
being, and therefore it is not enough for a shareholder to give 
notice to the company that he claims to repudiate. A stricter rule 
is applied than would follow from the ordinary rules of contract . 03 
“ The rule is that the repudiating shareholder must not onlv 
repudiate but also get his name removed, or commence proceed- 
ings to have it removed, before the winding-up" 1 ; but this rule 
is subject to the qualification that if one repudiating shareholder 
takes proceedings the others will have the benefit of them, if, bui 
only if, there is an agreement between them and the company that 
they shall stand or fall b\ the resuh of those piocccdings, but not 


The earlier cases 
6 E. & B. 761 ; 


77 Reese River Silver A fining Co. v. Smith (1869) L. R. 4 H. L. 73"5 J 39 E. J. Ch. 849. As 
to shares in companies, see below. 

7# Clough v. L. & N. W. Ry. Co. (1871) (Ex. Ch.) L. R. 7 Ex. 36 ; 41 L. J. Ex. 17 

7i Dawes v. Harness (1875) L. R. 10 C. P. 166 ; 44 L. J. C. P. 194- ' rv, “ 

there cited, especially Deposit Life Assurance Co. v. Ayscough (1856) 

26 L. J. Q.. B. 29 ; 106 R. R. 790, are not wholly consistent. 

80 Per Bramwell B. Bwlch-y-Plwm Ixad Mining Co. v. Baynes (1867) L. R. 2 Ex. 326 ; 
36 L. J. Ex. 183 (not that repudiation alone is enough in the case of shares in a 
company, see below, and First Nat. Rems. Co. v. Greenfield [1921] 2 K. B. 260 ; 90 
L. J. K. B. 617). 

■ i See Ashley's case (1870) L. R. 9 Eq. 263 ; 39 L. J. Ch. 354. 

b ■ Kent v. Freehold Land, &c. Co. (1868) L. R. 3 Ch. 493 ; Hare's case (1869) L. R. 4 Ch. 

*03 ; Re Scottish Petroleum Co. (1883) 23 Ch. Div. 413. But if there are several 
repudiating shareholders in a like position, proceedings taken by one of them and 
treated by agreement with the company as representative will enure for the benefit 
of *11 : Poole's ease (1867) L. R. 4 Ch. 497 ; 38 L. J. Ch. 318 » McNieU's case ( 1870) 
L. R. 10 Eq. 503 ; 39 L. J. Ch. 822, apparently rests only cm this ground : see 
review of cases per Baggallay L.J. 23 Ch. D. at 433. 

b 1 r e before the presentation of a winding-up petition on which an order it m ad e : 
WhileUf's case [1899] 1 Ch. 770 ; 68 LI- Ch- 365- .Or before action at latest if he 
is sued for calls : First JVol. &c. Co*s case , note • . 
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otherwise.” 81 Where the original contract was made with an agent 
for the other party, communication of the rescission to that agent 
is sufficient, at all events before the principal is disclosed. 85 And 
where good grounds for rescission exist, and the contract is 
rescinded by mutual consent on other grounds, those grounds not 
being such as to give a right of rescission, and the agent's consent 
being in excess of his authority, yet the rescission stands good. 
There is nothing more that the party can do, and when he dis- 
covers the facts on which he might have sought rescission as a 
matter of right he is entitled to use them in support of what is 
already done. Where the first rescission was irregular in form, it 
would seem that it cannot be supported as against third persons 
whose interests were imolved, but there is a decision to the 
contrary. 88 

Inasmuch as the right of rescinding a voidable contract is altei- 
native and co-extensive with the right of affirming it, it follows 
that a voidable contract may be avoided by or against the personal 
representatives of the contracting parties. 87 And further, as a con- 
tract for the sale of land is enforceable in equity by or against the 
heirs or devisees of the parties so it may be avoided by or against 
them where grounds of avoidance exist. 88 

A party exercising his option to rescind is entitled to be restored 
so far as possible to his former position. This includes a right to 
be indemnified against obligations incurred under the contract, 
and in cases of fraud, but in such cases only, 80 the right may extend 
to liabilities which are natural consequences of the contract though 
not created by the contract itself. 

2 . CHANGE Oh RELATIONS PRECLUDING RESCISSION 

The contract cannot be rescinded after the position of the parties 
has been changed so that the former state of things cannot be 
restored. 

This may happen in various ways. The party who made the mis- 
lepresentation in the first instance may have acted on the faith 
of the contract being valid in such a manner that a subsequent 
rescission would work irreparable injury to him. And here the 
rule applies, but with the important limitation, it seems, that he 

84 Lindley L.J. 23 Ch. D. at 437. 

00 Maynard v. Eaton (1874) L. R. 9 Ch. 4x4 ; 43 L. J. Ch. 641. 

-# Wright's ease (1871) L. R. 7 Ch. 55 ; 41 L. J. Ch. 1 ; cp. Clough v. L. & JV. W. Ry. 
Co., p. 454. Doubted by Lord Lindley in his book on Companies. (Directors 
purported ultra vires to cancel an allotment on other grounds than the misrepresenta- 
tion.) 

87 Including assignees in bankruptcy : Load v. Green (1846) 15 M. & W. 2x6 ; 15 L. J. 

Ex. 1x3 ; 71 R. R. 627 ; Donaldson v. Farwell (1876) 93 U. S. 631. 

00 Grtsley v. Mauseley (1861) 4 De G. & J. 78 ; 28 L. J. Ch. 620 ; 124 R. R. 164 ; and 
see cases cited in next chapter, ad fin., and Charter v. Trevelyan (1844) 1 1 Cl. & F. 714 ; 
65 R. R. 305, where the parties on both sides were ultimately representatives, and 
as to the defendants through more than one succession. 

00 Whittington v. Seale-Hayne (1900) 82 L. T. 59, per Farwell J. adopting Bowen LJ.'a 
opinion in Newkigging v. Adam (1B66) 34 tin. Div. 582 ; 56 L. J. Ch. 275. 
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xnu&t have so acted to the knowledge of the party misled and with- 
out protest from him, so that his conduct may be said to be 
induced by the other’s delay in repudiating the contract. Thus 
where a policy of marine insurance is voidable for the non- 
disclosure of a material fact, but the delay of the underwriters in 
repudiating the insurance after the) know the fact induces the 
assured to believe that the) do not intend to dispute it, and he 
consequently abstains from effecting any other insurance, it would 
probably be held that it is then too late for the underwriters to 
rescind .” 0 Or the interest taken under the contract by the party 
misled may have been so dealt with that he cannot give back the 
same thing he received. On this principle a shaieholder cannor 
repudiate his shares it the chaiacter and constitution of the com- 
pany have in the meantime been altered. This was the case in 
Clarke Dickson," where the plaintiff had shares in a cost-book 
mining company. The company was afterwards registered under 
the Joint Stock Companies Act then in force, apparently for the 
sole purpose of being wound up. In the course ol the winding-up 
the plaintiff discovered that fraudulent misrepresentations had 
been made by the directors. But it was by this time impossible for 
him to return what he had got; for instead of shares in a going 
Ooncern on the cost-book principle he had shares in a limited 
liability company which was being wound up.”~ It was held that 
It was too late to repudiate the shares, and his only remedy was by 
an action of deceit against the directors personally responsible foi 
the false statements . 91 As Crompton J. put it, “ You cannot both 
tot youi cake and return your cake .” 04 A siinilai case on this point 
is Western Bank of Scotland v. Addict There the company was 
tin unincorporated joint stock banking company when the respon- 
dent took his shares in it. As in Clarke v. Dickson, it was after- 
wards incorporated and registered for the purpose of a voluntary 
idnding-up. It was held that the change in the condition of the 
ftpmpany and of its shares was such as to make restitution impos- 
fible and therefore the contract could not be rescinded . 06 It has 

P* Per Cur. Morrison v. Universal Marine Insurance Co. (1873) (Ex. Ch.) L. R. 8 Ex. at 
205 ; cp. Clough v. L. fiP N. W. Ry. Co. (1871) (Ex. Ch.) L. R. 7 Ex. at 35. 

«* (1859) E. B. & E. 148 ; 27 L. T. Q.. B. 223 ; iij R. R. 583. 

M The fact of the winding-up having begun before the repudiation of the shares is of 
itself decisive according to the cases under the later Companies Acts ; but here 
the point was hardly made. Dicta in the case going beyond the reason given in 
the text are not to be trusted : per McCardie J. [1917] 2 K. B. 829. 
w Which course was accordingly taken with success : Clarke v. Dickson (1859) 
6 C. B. N. S. 453 ; 28 L. J. C. P. 225 ; 120 R. R. 217. These principles do not 
apply where a shareholder, having had his shares forfeited for non-payment of calls, 
and thereby ceased to be a member of the company, is sued for the calls in arrear and 
defends on the ground of fraud. After he is remitted to the position of a mere debtor 
of the company he is not bound to take any active steps : Aaron's Reefs v. Twiss 
[1806] A. C. 273 ; 65 L. J. P. C. 54- 
* E. B. & E. at 152 ; 113 R. R. 585. 

$ (1867), L. R. 1 Sc. 145. [See, too, Spence v. Crawford [1939] 3 All E. R. 269, a case of 
rescission accompanied by restitutio in integrum.] 

It would seem, but it does not clearly appear, that in this case also the misrepresenta- 
tions were not discove r ed till after the commencement of the winding-up. 
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been suggested that where goods or securities have been delivered 
under a contract voidable by the buyer on the ground of fraud, 
and before the repudiation their value has materially fallen 
through some cause unconnected with the fraud, this is such a 
change in the condition of the thing contracted for as to make 
restitution impossible in law ; 97 but this view has been rejected 
in a case where a fiduciary relation was abused / 8 and it does not 
seem easy to distinguish this from other kinds of fraud in its con- 
sequences. The case is simpler where the party misled has him- 
self chosen to deal with the subject matter of the contract, by 
exercising acts of ownership or the like, in such a manner as to 
make restitution impossible; and it is still plainer if he goes on 
doing this with the knowledge of all the tacts; if the lessee of 
mines, for example, goes on working out the mines after he has 
full information of the circumstances on which he relies a$ 
entitling him to set aside the lease . 09 So a settlement of partner- 
ship accounts or a release contained in a deed of dissolution 1 cannot 
be disputed by one of the parlies if in the meantime the concern 
has been completely wound up and he has taken possession of 
and sold the partnership assets made over to him under the 
arrangement ; 2 and an arrangement between a company and one of 
its directors which has been acted upon by the company so as to 
change the director’s position cannot afterwards be repudiated by 
the company . 3 So a purchaser cannot after taking possession main- 
tain an action to recover back his deposit . 4 * * 

The right to recover back money paid under an agreement on 
the ground of mistake, failure of consideration, or default of the 
other party is also subject to the same rule. Thus a lessee who has 
entered into possession cannot recover back the premium paid by 
him on the ground of the lessor's default in executing the lease 
and doing repairs to be done by him under the agreement : 8 nor 
can a party recover back an excessive payment after his own deal- 
ings have made it impossible to ascertain what was really due." 

3. EFFECT OF RIGHTS ACQUIRED BY THIRD PERSONS 

The contract cannot be rescinded after third persons have 
acquired rights under it for value. 

The present rule is altogether, as the last one is to some extent, 

® 7 Waddell v. Blockey (1879) 4 Q. B. Div. 678, 683 ; 48 L. J. Q. B. 517, per Thesiger, L.J. 
88 Armstrong v. Jackson [1917] 2 K. B. 822, 828 ; 86 L.J. K. B. 1375. 

Vigers v. Pike (1840-2) 8 Cl. & F. 562, 650 ; 54 R. R. 114. 

1 Urquhart v. Macpherson (1878) 3 App. Ca. 831. 

a Skilbeck v. Hilton (1866) L. R. 2 Eq. 587. 

8 Sheffield Nickel Co . v. Unwin (1877) 2 Q.. B. D. 214 ; 46 L. J. Q,. B, 299. 

4 Blackburn v. Smith (1848) 2 Ex. 783 ; 18 L. J. Ex. 187 ; 76 R. R. 785 ; but it was 
also held that apart from this the objection came too late under the conditions of 
sale in the particular case. 

8 Hunt v. Silk (1804) 5 East, 449 ; 7 R. R. 739* 

• Frmmm v. Jeffries (1869) L. R. 4 Ex. 189, 197 ; 38 L.J. Ex. 116. [Gf. Anglo-Scottish 
Beet Sugar Corporation v. Spalding U.D.C. [1937] 2 K. B. 607, 628—631 ; 106 L. J. K. B. 
*85-] 
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a corollary from the main principle that a contract induced by 
fraud or misrepresentation is as such not void but only voidable. 
The result is that when third persons have acquired rights under 
the transaction in good faith and for value* those rights are 
indefeasible. The rule is also stated to be an application of the 
principle of convenience “ that where one of two innocent parties 
must suffer from the fraud of a third, the loss should fall on the 
one who enabled the third party to commit the fraud.” 7 

Thus when a sale of goods is procured by fraud, the property 
in the goods is transferred by the contract/ subject as between the 
seller and the buyer to be rc-vested by the seller exercising his 
option to rescind when he discovers the fraud. A purchaser in 
good faith 9 from the fraudulent buyer acquires an indefeasible 
title 10 now confirmed by the Sale of Goods Act, 1893 (56 & 57 Viet, 
c. 71), which abolished a statutory exception. 11 And a person who 
takes with notice of the fraud is a lawful possessor as against third 
persons, and as such is entitled to sue them for all injuries to the 
property, unless and until the party defrauded exercises his right 
of rescission. 13 

The same rule holds good as to possession or other partial inter- 
ests in property. A. sells goods to B., but resumes the possession, 
by arrangement with B., as a security for the price. Afterwards B. 
induces A. to re-deliver possession of the goods to him by a fraudu- 
lent misrepresentation, and thereupon pledges the goods to C., 
who advances money upon them in good faith and in ignorance of 
the fraud. This pledge is valid, and C. is entitled to the possession 
of the goods as against A. 13 

It must be carefully observed that a fraudulent possessor cannot 
give a better title than he has himself, even to an innocent pur- 
chaser, if the possession has not been obtained under a contract 
with the true owner, but by mere fraudulent misrepresentation as 


Ssskmsss t afsxisassaa: £ 

53 ®> 54 * ’ *P’ I IS A $!' P^vlct c. 96), s. 100, extended the re-vetting at property 

Th^tWeTs wnwtion lo cates of obtaining good, by criminal 
in the true owner upon the tluet s convij-u / |88 .) Ia App. Ca. 471 i 57 

fraud not amounting to larceny - Bentley . \ J _ L. I. O. B. 

L. J. Q,. B. 18, overruling Mtyce v. JVtwmgkm (1878) 4 ft- • • 3 . 4° 

isk ; the Sale of Good* Act, s. 24, restores the older law. 

>* Staxnsm v. Neumhan, tee note • . » p. C. 66 ; 146 R. R. 181. The 

» Pose v. «***. ; but a, this con^letriy rraraewwd 

» rsT ar*r5 *. * 


Babcock 
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to some matter of fact concerning the true owner’s contract with 
a third person. To put a simple case, A. sells goods to B. and 
desires B. to send for them. C. obtains the goods from A. by falsely 
representing himself as B.'s servant: now C. acquires neither pro- 
perty nor lawful possession, and cannot make any sale or pledge of 
the goods which will be valid against A., though the person advanc- 
ing his money have no notice of the fraud. The result is the same 
if A. means to sell goods to B. 8c Co., and C. gets goods from A. 
by falsely representing himself as a member of the firm and 
authorized to act for them, 14 or if B., a person of no credit, gets 
goods from A. by trading under a name and address closely 
resembling those of C., who is known to A. as a respectable 
trader. 1 * 1 It is also the same in the less simple case of a third person 
obtaining delivery of the goods by falsely representing himself as 
a sub-purchaser; for here there is no contract between him and the 
seller which the seller can affirm or disaffirm; what the seller does 
is to act on the mistaken notion that the property is already his 
by transfer from the original buyer. This was in effect the decision 
of the Exchequer Chamber in Kings ford v. Merry / 6 though the 
case was a little complicated by the special consideration of the 
effect of delivery orders or warrants as 41 indicia of title.” 

The decision of the House of Lords in Oakes v. Turquand , 1T 
which settled that a shareholder in a company cannot repudiate 
his shares after the commencement of a winding-up, proceeded to 
a considerable extent upon the language of the Companies Act, 
1862, in the sections defining who shall be contributories. But the 
broad principles of the decision, or if we prefer to say so, of the Act 
as interpreted by it, are these. The rights of the company’s 
creditors and of the shareholders are fixed at the date of the 
winding-up and are not to be afterwards varied. The creditors are 
entitled to look for payment in the first instance to all persons who 
are actually members of the company at the date of the winding- 
up. And this class includes shareholders who were entitled as 

14 Hardman v. Booth (1863) 1 H. & C. 803 ; 32 L. J. Ex. 105 ; 130 R. R. 784 ; Hollins 
v. Fowler (1874-5) I.. R. 7 H. L. 757, 795 ; [ Lake v. Simmons [1927] A. C. 487 ; 96 
L. J. K. B. 621]. 

18 Candy v. Lindsay (1878) 3 App. Ca. 459 ; 47 L. J. Q.. B. 481. Otherwise where the 
fraud stops short of personation, and is only a false representation of the party’s 
condition and means : Attenborough v. St. Katharine's Dock Co. (1878) 3 C. P. Div. 
450 ; 47 L. J. Ch. 763 ; cp. Edmunds v. Mchts . Desp. Transp. Co., 135 Mass. 283 ; 
Phillips v. Brooks [1919] 2 K. B. 243 ; 88 L. J. K. B. 953, which go farther. [Note 
that the fraudulent adoption of another name does not necessarily make a contract 
void, though it may make it voidable ; whether it has the one effect or the other 
depends upon the facts of the case. In King's Norton Metal Co., Ltd. v. Edridge , Merrett 
& Co., Ltd . (1897) 14 T. L. R. 98 (C. A.), it merely rendered the contract under 
which goods were supplied by B. to A. voidable, and therefore C., a bona fide purchaser 
for value of them from A. before the contract was avoided by B., acquired a good 
title to them. See p. 381 ante for the discussion of this case in connexion wdh Gordon 
v. Street [1899] 2 Q.* B. 641, and Sowler v. Potter [1940] 1 K. B. 271]. 

14 (1856) 1 H. & N. 503 ; 26 L. J. Ex. 83 ; 108 R. R. 694 (see per Erie J. at 88) ; 108 
R. R. 694, revg. s. c. in Court below, 1 1 Ex. 577; 25 L. J. I&. 166. 
lf (1867) L. R. 2 H. L. 325 j 36 L. J. Ch. 949. This principle applies to a voluntary 
as wcu as a compulsory winding-up : Stone v. City and County Bank (1877) 3 C. P. Div. 
282 ; 47 L. J. C. P. 081. 
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ag<uh$t the company to repudiate their shares, on the ground of 
fraud but have not yet done so. For their obligations under their 
contracts with the company, including the duty to contribute in 
the winding-up, were valid until rescinded, and the creditors in 
the winding-up must be considered as being, to the extent of their 
claims, purchasers for value of the company's rights against its 
members. They are not entitled to any different or greater rights; 
no shareholder can be called upon to do more than perform his 
contract with the company . 4 * * * * * * * * * * * 16 * * 

It is now settled law that the same rule applies to joint-stock 
companies not under the Companies Acts. And the date after 
which it is too late to repudiate shares may be earlier than the 
commencement of the winding-up. Probably the actual insolvency 
of the company fixes this date; at all events, a shareholder cannot 
repudiate after the directors have com ened an extraordinary meet- 
ing to consider whether the company shall be wound up. For thus* 
by holding out to the body of creditors the prospect of a volun- 
tary winding-up,” the directors, who are the shareholder’s agents 
as long as he remains a shareholder, stay the hands of the creditors 
from compulsory proceedings . 19 And the rule holds even if there 
are no unpaid creditors. “ The doctrine is, that after the company 
is wound up it ceases to exist, and lescission is impossible .” 30 

On the other hand, persons who have taken any gratuitous 
benefit under a fraudulent transaction, though themselves 
ignorant of the fraud, arc in no better position than the original 
contriver of it. Thus where a creditor was induced to give a 
release to a surety by fraud practised on him by the principal 
debtor, of which the surety was ignoranL, and the surety gave no 
consideration for the release, it was held that this release might be 
disaffirmed by the creditor on discovering the fraud. But third 
persons who on the faith of the release being valid had advanced 
money to the surety to meet other liabilities would be entitled to 
assert a paramount claim . 21 

4. RESCISSION MUSI' BE TIMELY 

The contract must be rescinded within a reasonable time, that 

is, before the lapse of a time, after the true state of things is known, 

so long that in the circumstances of the particular case the other 

party may fairly infer that the right of rescission is waived. 

18 Waterhouse v. Jamieson (1870) L. R. 2 Sc. 29* h Hall v. Old Talar goeh Lead Mining 

Co . (1876) 3 Ch. D. 749 ; 45 L. J. Ch. 775, an action for rcscunon and indemnity 

commenced by a shareholder after a resolution for winding-up but in ignorance 

of it was allowed to proceed. Here however relief was claimed against the directors 

personally as well as the company. 

Tennent v. City of Glasgow Bank (1879) 4 App. Ca- 615’ 

Burgess's case (1880) 15 Ch. D. 507, 509 ; 49 L.J. Ch. 541 (Jewel M.R.). 

ai Scholefield v. Tempter (1859) Johns. 155, ; 4 De G. & J, 429 ; 28 L. J. Ch. 459. 

The Court below endeavoured to provide for the payment of the third persons in 

question (Johns. 171), but the Court of Appeal varied the decree by making it akftply 

without prejudice to their rights : 4 De G. & J. 433 > 194 R. K. 3 * 4 - 
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It is believed that the statement of the rule in some such f&rm 
as this will reconcile the substance and language of all the leading 
authorities. On the one hand it is often said that the election must 
be made within a reasonable time, while on the other hand it has 
several times been explained that lapse of time as such has no 
positive effect of its own. The Court is specially cautious in enter- 
taining charges of fraud or misrepresentation brought forward 
after a long interval of time; it will anxiously weigh the cir- 
cumstances, and consider what evidence may have been lost in 
consequence of the time that has elapsed . 22 But time alone is no 
bar to the right of rescinding a voidable transaction; and the 
House of Lords in one case set aside a purchase of a principal's 
estate by his agent in another name after the lapse of more than 
half a century, the facts having remained unknown to the prin- 
cipal and his representative for thirty-seven years . 23 In a later case 
the Lord Justice Turner stated expressly that “ the two proposi- 
tions of a bar by length of time and by acquiescence are not 
distinct propositions/* Length of time is evidence of acquiescence, 
but only if there is knowledge of the facts, for a man cannot be 
said to have acquiesced in what he did not know . 24 Lord Campbell 
slightly qualified this by adding, that although it is for the party 
relying on acquiescence to prove the facts from which consent is to 
be inferred, “ it is easy to conceive cases in which, from great lapse 
of time, such facts might and ought to be presumed /’ 25 

The rule has been laid down and acted upon by the Judicial 
Committee in this form: “ In order that the remedy should be lost 
by laches or delay, it is, if not universally, at all events ordinarily 
. . . necessary that there should be sufficient knowledge of the 
facts constituting the title to relief/’ 2 * 

To the same effect it has been said in the Supreme Court of the 
United States: “ Acquiescence and waiver are always questions of 
fact. There can be neither without knowledge.” And the know- 
ledge must be actual, not merely possible or potential: “the 
wrong-doer cannot make extreme vigilance and promptitude con- 
ditions of rescission .” 27 

Acquiescence need not be manifested by any positive act; the 
question is, whether there is sufficient evidence either from lapse 
of time or from other circumstances of “ a fixed, deliberate and 
unbiassed determination that the transaction should not be 

a * Cp. Bright v. Legerton (1861) 2 D. F. J. 606, 617 ; 30 L. J. Ch. 338 ; 129 R. R. 216* 
a * Charter v. Trevelyan (1844) 11 Cl. & F. 714, 740 ; 65 R. R. 305, 320. 

14 Life Association of Scotland x. Siddal (1861) 3 D. F. J. 58, 72, 74 ; 130 R. R. 28 : on 
the point that there cannot be acquiescence without knowledge ; cp. Lloyd v. Attwood 
(1858-9) 3 De G. & J. 614, 650 ; 29 L. J, Ch. 97 ; per Alderson B. Load v. Green 
(1846) 15 M. & W. at 217 ; 71 R. R. 268 ; “ A man cannot permit who does not 
know that he has a right to refuse ” : and per Jewel M.R. 1 Ch. D. 528. 

46 3 D. F. J. at 77. The case was one not of rescinding a contract but of a breach of 
trust ; but the principles are the same. 

■ 4 Lmdstp Petroleum Co. v. Hurd (1874) L R. 5 P, C. 241. 

Pence v. Lsngdon (1878) 99 U. S. at 581. [See, too, Williston, Contracts, § 1526.] 
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impeached.” 28 In estimating the weight to be given to length of 
time as evidence of acquiescence the nature of the property con- 
cerned is material.** And other special circumstances may prevent 
lapse of time even after everything is known from being evidence 
of acquiescence; as when nothing is done for some years because 
the other party’s affairs are in such a condition that proceedings 
against him would be fruitless. 30 M In questions of this kind it is 
not only time but the conduct of the parties which has to be 
considered.” 31 

If a party entitled to avoid a transaction has precluded himself 
by his own act or acquiescence from disputing it in his lifetime, 
his representatives cannot come forward to dispute it afterwards. 3-8 

It is said that holders of shares in companies are under a special 
obligation of diligence as to making their election, but the dicta 
relate chiefly if not wholly to objections apparent on the face of 
the memorandum or articles of association. With the contents of 
these a shareholder is bound to make himself acquainted, and 
must be deemed to become acquainted, when his shares are 
allotted.''' 1 But objections which can be taken upon these must 
proceed on the ground, not of fraud or misrepresentation as such, 
but of the undertaking in which shares are allotted being substan- 
tially a different thing from that which the prospectus described 
and in which the applicant offered to take shares. Nor are wc 
aware of any case in which the rule has been applied to a repudia- 
tion of shares declared before a winding-up and on the ground of 
fraud or misrepresentation not apparent on the articles. Still it 
seems quite reasonable to hold that in the case of a shareholder’s 
contract lapse of time without repudiation is of greater importance 
as evidence of assent than in most other cases. 

The authorities thus far cited have been from courts of equity. 
The same general principle was laid down in the Exchequer 
Chamber in 1871. “ We think the party defrauded may keep the 
question open so long as he does nothing to affirm the contract . . . 
In such cases the question is, has the person on whom the fraud 
was practised, having notice of the fraud, elected not to avoid the 
contract? or has he elected to avoid it? or has he made no election? 
We think that so long as he has made no election he retains the 
right to determine it either wav, subject to this, that if in the 


- B Per Turner L.J. Wright v. VanderplanK (1855) 8 D. M. G. 133, 147 ; 25 L. J. Ch. 753 - 
1 14 R. R. 60. The epithets, however, are more specially appropriate to the particular 
ground of rescission (undue influence) then before the Court. More generally, the 
only proper meaning of acquiescence is quiescence under such circumstances that 
assent may be reasonably inferred from it : per Cur. in De Bussche v. Alt (1877) 
8 Ch. Div. at 314 ; 47 L. J. Ch. 386. 

29 8 D. M. G. at 150. 

»® SckoUfuld v. TmpUr (1850) 4 De C. & J. 4*9 ! 28 L J- Ch- i « 2 4 R- R- 3 » 4 - 
31 Rochefoucauld v. Bousteaa [1897I * Ch. 196, 21 1, C. A., per Cur. 

29 Skattowe v. Williams (1861) ? D. F. J. 535 , 54 * ; « 3 <> * 43 - 

3* Central Ry . of Venezuela v. Kwh (1867) L. R- 2 H. L. at 125 ; Oakes v. Turquand (1867) 
it. at 352 ; and see Ch. 9, pp. 388 — 389. 
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interval whilst he is deliberating an innocent third party has 
acquired an interest in the property, or if in consequence of his 
delay the position even of the wrongdoer is affected, it will pre- 
clude him from exercising his right to rescind. And lapse of time 
without rescinding will furnish evidence that he has determined 
to affirm the contract and when the lapse of time is great it prob- 
ably would in practice be treated as conclusive evidence to show 
that he has so determined .” 34 


The law of British India / 5 France 30 and many of the United States 
treats the right of having a contract judicially set aside for fraud, &c., as 
a substantive right of action and limits a fixed period running from the 
discovery of the truth within which it must be exercised. 

One or two points remain to be mentioned, which we have 
reserved to the last as being matter of procedure, but which 
depend upon general principles. Courts of justice are anxious to 
discover and discourage fraud in every shape, but they are no less 
anxious to discourage and rebuke loose or unfounded charges of 
fraud and personal misconduct. The fact relied on as establishing 
a case of fraud must be distinctly alleged and proved . 37 Where 
such charges are made and not proved, this will not prevent the 
party making them from having any relief to which he may other- 
wise appear to be entitled, but he must pay the costs occasioned by 
the unfounded charges . 38 And in one case, where the plaintiff 
made voluminous and elaborate charges of fraud and conspiracy, 
which proved to be unfounded, the Court of Appeal not only made 
him pay the costs of that part of the case, but refused to allow 
him the costs even of the part on which he succeeded. It was held 
that he had so mixed up unfounded and reckless aspersions upon 
character with the rest of the suit as to forfeit his title to the 
costs which he otherwise would have been entitled to receive . 39 

The jurisdiction (originally peculiar as courts of equity) to order 
the cancellation of an instrument obtained by fraud or misrepre- 
sentation is not affected by the probability or practical certainty 
that the plaintiff would have a good defence to an action on the 


34 Per Cur. Clough v. L. N. W. Ry. Co. (1871) L. R. 7 Ex. at 34, repeated in Morrison 
v. Universal Marine Insurance Co. ( 1873) L. R. 8 Ex. at 203, and cited by Lord Blackburn 
in Erlanger v. New Sombrero Phosphate Co. (1878) 3 App. Ca. at 1277, see the remarks 
on delay and acquiescence in the several judgments in that case. Note that the 
judgment of the Ex. Ch. in Clough v. L. & N. Ry. Co. was prepared though not 
delivered by Blackburn J. as stated by him later when a Lord of Appeal : Scarf v. 
Jardine (1882) 7 App. Ca. at 360. 

35 The Indian Limitation Act (originally XV. of 1877, now IX. of 1908), three years. 

39 Code Civ. 1304, ten years. Five or six might be a juster mean. 

Thus under the old system of equity pleading a charge of fraud in general terms 
would not support a bill on demurrer : Gilbert v. Lewis (1862) 1 D. J. S. 38, at 49 ; 
32 L. J. Ch. 347 ; 137 R. R. 138, per Lord Westbury ; cp. Lawrance v. Nomys (1890) 
15 App. Ca. 210 ; 59 L. J. Ch. 681, as to allegations of concealed fraud within the 
Statute of Limitations. 


34 Hilliard v. Eiffe 


li Ward v. Eiffe (1874) L. R. 7 H. L. 39, 51, 52 ; London Chartered Bank of Australia 
\ Lmpr&re (1673) L. R. 4 C. P. at 597 ; Clinch v. Financial Corporation (1868) L. R. 
1 Eq. at 489 ; 38 L. J. Ch. 1 ; per Lord Cairns, Thomson v. Eastwood (>877) 2 App. 


Ca. at 243. 

39 Parker v. McKenna (1894) I~ R. to Ch. a 6 » 123. ras ; 44L.J. Gh. 425- 
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instrument, nor is it less to be exercised even if the instrument is 
already in his possession. He is entitled not only not to have the 
contract enforced against him but to have it judically annulled . 40 

40 London and Provincial Insurance Co. v. Seymour (1873) L. R. 17 Eq, 85 ; 43 L. J. Ch. 
iao ; and see Hoare v. Bremridge (1872) L. R. 8 Ch. 22 ; 42 L. J, Ch. 1, there explained 
and distinguished. Therefore a defendant sued on an instrument which he alleges 
to be voidable may properly add to his defence a counter-claim for the cancellation 
of the instrument. It may also be proper to ask for a transfer to thr Chancery Division 
if the action is in the King’s Bench Division, but this is not a matter of course. See 
Storey v. Waddle (1879) 4 Q.* B- Div. 289. Where, conversely, a purchaser sues for 
the return of his deposit, and the vendor counter-claims for a specific performance, a 
transfer to the Ch. D. will generally be ordered : London Land Co. v. Harris (1884) 
13 Q.. B. D. 540 ; 53 L. J. Q. . B. 53b. 
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DURESS AND UNDUE INFLUENCE 

If the consent of one party to a contract is obtained by the other 
under such circumstances that the consent is not free, the contract 
is voidable at the option of the party whose consent is so obtained. 
It is quite clear that it is not merely void so long as there is consent 
in fact . 1 The transaction might indeed be void if the party were 
under actual physical constraint, as if his hand were forcibly 
guided to sign his name; but this would be not because his consent 
was not free, but because there was no consent at all. 

What then are the circumstances which are held by English 
courts to exclude freedom of consent? The treatment of this 
question has at common law been singularly narrow and in equity 
singularly comprehensive. 


1. DURESS AT COMMON LAW 

At common law the coercion which will be a sufficient cause for 
avoiding a contract may consist in duress or menace; that is, either 
in actual compulsion or in the threat of it. In modern books the 
term duress is used to include both species. It is said that there 
must be some threatening of life or member, or of imprisonment, 
or some imprisonment or beating itself. Threatening to destroy 
or detain, or actually detaining propert), does not amount to 
duress . 2 And this applies to agreements not under seal as well as 
to deeds . 3 The reason appears to be that the detainer is a wrong 
of itself, for which there is an appropriate remedy. Should the 
party choose to make terms instead of pursuing his rights (at all 
events when there is nothing to prevent him from so doing), he 
cannot afterwards turn round and complain that the terms were 
forced upon him . 4 “ It must be a threatening, beating, or 

1 Co. s Inst. 482, and 2nd resolution in Whelpdale's case (1604), 5 Co. Rep. ng. In 
[three] modem cases a marriage has been annulled on the ground that coercion, or a 
mixture of coercion and fraud, had gone to the point of excluding any real consent 
on the woman’s part : Scott v. Sebright (1886) 12 P. D. 21 ; 56 L. J. P. 11 ; Ford 
v. Stier [1896] P. 1 ; 65 L. J. P. 13 ; [Hussein v. Hussein [1938] P. 159 ; 107 L. J. P. 
105]. The facts of all three cases were most exceptional. 

* Shepp. Touch. 61. [The term “ duress ” has, however, been applied to procuring 
the payment of money by threats which involve neither personal injury nor the 
destruction or detention of property : e.g., a threat to put a trader on a “ stop list ” 
unless he paid money by way of compromise : Hardie & Lane , Ltd. v. Chilton [1928] 
2 K. B. 306 ; 97 L.J. K. B. 539 ; see, too, Fisher v. Apollinaris Co. (1875) L. R. 10 
Gh. 297 ; 44 L. J. Ch. 500 : in both these cases it was held that the facts did not 
establish duress. The American Restatement of Contracts, § 493, includes under 
duress “ threats of wrongfully destroying, injuring, seizing or withholding land or 
other things.” See, too, Williston, Contracts, §§ 1603 sqq. ] 

* Atlee v. Backhouse (1838) 3 M. & W. 633 ; Skeate v. Beale (1840) 11 A. & E. 983 ; 
52 R. R. 558. 

4 See Stilmum v. United States (1879) zoi U. S. 465. 
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imprisonment of the party himself that doth make the deed, or 
his wife 8 or (it seems) parent or child.* And a threat o^ imprison- 
ment is not duress unless the imprisonment would be unlawful. 
This is illustrated by two rather curious cases, in both of which 
the party's consent was determined by the fear of confinement in a 
lunatic asylum. In Cumming v. Inca 1 the plaintiff had been taken 
to a lunatic asylum and deprived of the title deeds of certain 
property claimed by her. Proceedings were commenced under a 
commission of lunacy’, but stayed on the terms of an arrangement 
signed by counsel on both sides, under which the deeds were to be 
deposited in certain custody. The plaintiff afterwards repudiated 
this arrangement and brought detinue for the deeds. On an issue 
directed to try the right to the possession of the deeds as between 
herself and the other parties the Court held that in any view the 
defendants were wrong. For if their own proceedings under the 
commission were justified, they could not say the plaintiff was 
competent to bind herself, and if not, the agreement was obtained 
by the fear of a merely unlawful imprisonment and therefore void- 
able on the ground of duress. And it made no difference that the 
plaintiff's counsel was party to the arrangement. His assent must 
be considered as enforced by the same duress: for as her agent 
he might well have feared for her the same evils that she feared 
for herself. In Biffin v. Bignell ," on the other hand, the defendant 
was sued for necessaries supplied to his wife. She had been in a 
lunatic asylum under treatment for delirium tremens, and on her 
discharge the husband promised her 13s. a week to live apart from 
him, adding that if she would not he would send her to another 
asylum. The wife was accordingly living apart from the husband 
under this agreement. It was held that her consent to it was not 
obtained by duress, for under these circumstances " the threat, if 
any, was not of anything contrary to law% at least not so to be under- 
stood consequently the presumption of authority to pledge the 
husband’s credit was effectually excluded, and the plaintiff could 
not recover.* 

The narrowness of the common law doctrines above stated is 
considerably mitigated in practice, for when money has been paid 
under circumstances of practical compulsion, though not amount- 
ing to duress, it can generally be recovered back. This is so when 
the payment is made to obtain the possession of property wrong- 
fully detained, 0a or, under protest, to avoid a threatened seizure, 10 
and the property need not be goods for which the owner has an 


5 See note ®, previous page. 6 Ro. A b. i. 687, pi. 5 ; Bac. Ab. Duress (B.). 

7 (1847-8) 11 Q..B. ns ; 17 L. J. Q.. B. 105 ; 75 R. R. 295. 

* 1862) 7 H. & N. 877 ; 31 L. J. Ex. 189 ; 126 R. R. 739* . u . . r . , 

» Q“. whether in any case he could have recovered without showing that the wife had 

•a B. 276, 280 ; 13 L. J. a. B. 258 ; 66 R. R. 379 i 

Green v. Duckett (1883) n Q,. B. D. 275 ; 52 L. J. Q. B. 4 J 5 * 

Moduli v. Harm [1915] 3 K. B. 106 ; 84 L. J. K. B. 1752, C. A. 
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immediate pressing necessity, nor need the claim of the party 
detaining them be manifestly groundless, to make the payment for 
this purpose involuntary in contemplation of law . 2 * * * * * * * * 11 So it is where 
excessive fees are taken under colour of office, though it be usual 
to pay them ; 12 or where an excessive charge for the performance 
of a duty is paid under protest . 13 The person who actually receives 
the money may properly be sued, though he receive it only as an 
agent . 14 The case of one creditor exacting a fraudulent preference 
from a debtor as the price of his assent to a composition 15 is to a 
certain extent analogous. But in all these cases the foundation of 
the right to recover back the money is not the involuntary charac- 
ter of the payment in itself, but the fact that the party receiving 
it did no more than he was bound to do already, or something for 
which it was unlawful to take money if he chose to do it, though 
he had his choice in the first instance. Such payments are thus 
regarded as made without consideration. The legal effect of their 
being practically involuntary, though important, comes in the 
second place; the circumstances explain and excuse the conduct of 
the party making the payment. Similarly in the kindred case of a 
payment under mistake the actual foundation of the right is a 
failure of consideration, and ignorance of material facts accounts 
for the payment having been made. The common principle is 
that if a man chooses to give away his money, or to take his chance 
whether he is giving it away or not, he cannot afterwards change 
his mind; but it is open to him to show that he supposed the facts 
to be otherwise or that he really had no choice. The difference 
between the right to recover money back under circumstances of 
this kind and the right to rescind a contract on the ground of 
coercion is further shown by this, that an excessive payment is 
not the less recoverable if both parties honestly supposed it to be 
the proper payment . 16 We proceed to consider the more exten- 
sive doctrines of equity. 

2 . THE FOUITABLF DOCTRINE OF UNDUE INFLUENCE 17 

In equity there is no rule defining inflexibly what kind 01 

amount of compulsion shall be sufficient ground for avoiding a 

transaction, whether by way of agreement or by way of gift. The 

question to be decided in each case is whether the party was a 

free and voluntary agent . 18 

11 Shaw v. Woodcock (1827) 7 B. & C. 73 ; 31 R. R. 158. 

12 Dew v. Parsons (1819) 2 B. & Aid. 562 ; 21 R. R. 404 ; Steele v. Williams (1853) 8 

Ex. 625 ; 22 L. J. Ex. 225 ; 91 R. R. 673. 

12 Parker v. G. W. Ry. Co . (1844) 7 M. & Gr. 253, 292 ; 13 L. J. C. P. 105. And see other 

authorities collected in notes to Marriott v. Hampton (1790) 2 Sm. L. G. 387 sqq. 

14 Steele v. Williams , note lf . 

15 Atkinson v. Denby (1861) 6 H. & N. 778 ; 30 L. J. Ex. 361, in Ex. Ch. 7 ib. 934 ; 31 

L. J. Ex. 362 ; 123 R. R. 835 ; Ch. VIII., p. 346. 

12 Dew v. Parsons (1819) 2 B. & Aid. 562 ; 21 R. R. 404. 

17 [SeeW. H. D. Winder in 56 L. Q..R. (1940) 97 — 112.] 

is Williams v. Beyley (1866) L. R. 1 H. L. 200, a 10 ; 35 L, J. Ch. 717. 
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Any influence brought to bear upon a person entering into an 
agreement, or consenting to a disposal of property,” which, having 
regard to the age and capacity of the party, the nature of the trans- 
action, and all the circumstances of Lhe case, appears to have been 
such as to preclude the exercise of free and deliberate judgment, 
is considered by courts of equity to be undue influence, and is a 
ground for setting aside the act procured by its employment. The 
difference between a gift and a manifesdy disadvantageous con- 
tract is for this purpose only a matter of degree. 

The principle applies to every case where influence is acquired 
and abused, where confidence is reposed and betrayed.”” Such 
cases are thus classified by Cotton L.J. ‘‘First, where the Court 
has been satisfied that the gift was the result of influence expressly 
used by the donee for the purpose; second, where the relations 
between the donor and donee have at or shortly before the execu- 
tion of the gift been such as to raise a presumption that the donee 
had influence over the donor. In such a case the Court sets aside 
the voluntary gift, unless it is proved that in fact the gift was the 
spontaneous act of the donor acting under circumstances which 
enabled him to exercise an independent will and which justifies 
[sic] the Court in holding that the gift was the result of a free 
exercise of the donor’s will. The first class of cases may be con- 
sidered as depending on the principle that no one shall be allowed 
to retain any benefit arising from his own fraud or wrongful act. 
In the second class of cases the Court interferes, not on the ground 
that any wrongful act has in fact been committed by the donee, 
but on the ground of public policy, and to prevent the relations 
which existed between the parties and the influence arising there- 
from being abused .” 21 Yet in many cases of the second class the 
circumstances might, if they could be fully brought out, amount 
to proof of actual compulsion or fraud ; 22 so that it may perhaps be 
said that undue influence means an influence in the nature of 
compulsion or fraud, the exercise of which in the particular 
instance to determine the will of the one party to the advantage 
of the other is not specifically proved, but is inferred from an 
existing relation of dominion on the one part and submission on 
the other . 23 Given a position of general and habitual influence, its 
exercise in the particular case is presumed. 

But again, this habitual influence may itself be presumed to 
exist as a natural consequence of the condition of the parties, 

19 [“ Person ” here is not limited to the actual owner of the property, but includes also 
one who has control of the property on behalf of the actual owner : ChameUs v. 
Bruee (1939) 55 T * L - R - 422-1 

99 Per Lord Kingsdown, Snath v. Kay (1859) 7 H. L. C. at 779. 

91 Attcard v Skinner (1887) 36 Ch. Div. 145, 171 ; 56 L.J. Ch. 105a. 

99 Ibid, per Lindley LJ, 36 Ch. Div. at 183. 

99 In Bqyse v. Rossborough (1856-7) € H. L. G. at 48 ; 108 R. R. 1 1, it is said that, taking 
the words in a wide sense, all undue influence may be resolved into coercion and 
fraud ; but the case there considered is that of a will, in which undue influence 
has a mote restricted meaning that in transactions inter vivas : see note 9< . 
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though it be not actually proved that the one habitually acted 
as if under the domination of the other. There are many rela- 
tions of common occurrence in life from which 14 the Court pre- 
sumes confidence put ” in the general course of affairs “ and 
influence exerted ” in the particular transaction complained of .* 4 
Persons may therefore not only be proved by direct evidence 
of conduct, but presumed by reason of standing in any of these 
suspected relations, as they may be called, to be in a position 
of commanding influence over those from whom they take a 
benefit. In cither case they are called upon to rebut the pre- 
sumption that the particular benefit was procured by the exertion 
of that influence, and was not given with due freedom and 
deliberation. They musl " take upon themselves the whole proof 
that the thing is righteous .” 26 A stringent rule of evidence is 
imposed as a safeguard against evasions of the substantive law. 

“ Wherever two persons stand in such a relation that, while it con- 
tinues, confidence is necessarily reposed by one, and the influence which 
naturally grows out of that confidence is possessed by the other, and this 
confidence is abused, or the influence is exerted to obtain an advantage 
at the expense of the confiding party, the party so availing himself of his 
position will not be permitted to retain the advantage, although the 
transaction could not have been impeached if no such confidential rela- 
tion had existed .” 20 

44 Nothing can be more important to maintain than the juris- 
diction, long asserted and upheld by the Court, in watching over 
and protecting those who are placed in a situation to require pro- 
tection as against acts of those who have influence over them, by 
which acts the person having such influence obtains any benefit 
to himself. In such cases the Court has always regarded the trans- 
action with jealousy 4,37 — “a jealousy almost invincible,” in Lord 
Eldon’s words . 28 

“ In equity, persons standing in certain relations to one another, such 
as parent and child , 29 man and wife , 30 doctor and patient ,* 1 attorney and 

Per Lord Kings down, Smith v. Kay (1859) 7 H. L. C. 750, 779. 

26 Gibson v. Jeyes (1801) 6 Ves. 266, 276 ; 5 R. R. 295, 303. The like burden of proof 
is cast upon those who take any benefit under a will which they have themselves 
been instrumental in preparing or obtaining : Fulton v. Andrew (1875) L. R. 7 H. L. 
448, 472 ; 44 L. J. P. 17. 

38 Per Lord Chelmsford, Tate v. Williamson (1866) L. R. 2 Ch. 55, 61. 

37 Lord Hatherley, Turner v. Collins (1871) L. R. 7 Ch. 329, 338. 

28 Hatch v. Hatch (1804) 9 Ves. at 297 ; 7 R. R. 197. 

*• Archer v. Hudson (1844) 7 Beav. 551 ,* 13 L. J. Ch. 380 ; 64 R. R. 152 ; Turner v. 
Collins (1871) L. R. Ch. 329 ; 41 L. J. Ch. 558. 

80 There does not appear to be any real authority for this ; the relation of husband 
and wife is not within the rule : Howes v. Bishop [1909] 2 K. B. 390 ; 78 L. J. K. B. 
796, C. A., see especially per Farwell L.J. ; Bank of Montreal v. Stuart [1911] A. C. 
12O ; 80 L. J. P. C. 75. [Where a man is betrothal to a woman, the presumption 
of undue influence is raised against him with respect to the transactions referred to 
in the text above ; Re Lloyds Bank , Ltd. [1931] 1 Ch. 289, 30a ; 100 L. J. Ch. 45 ; 
past, p. 484.] 

81 Deni v. Bennett (1839) 4 My. & Cr. 269 ; 48 R. R. 94 ; Aheame v. Hogan (1844) Dru< 
310 ; s. v. Blackic v. Clark (1852) 15 Beav. at 603 ; 93 R. R. 375. 
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client,” confessor and penitent, guardian and ward,” are subject to 
certain presumptions when transactions between them are brought in 
question; and if a gift or contract made in favour of him who holds the 
position of influence is impeached by him who is subject to that influence, 
the courts of equity cast upon the former the burthen of proving that the 
transaction was fairly conducted as if between strangers; that the weaker 
was not unduly impressed by the natural influence of the stronger, or the 
inexperienced overreached by him of more mature intelligence .'” 4 


This and all similar specifications are merely illustrative — " As 
no Court has ever attempted to define fraud, so no Court has 
ever attempted to define undue influence, which includes one of 
its many varieties .” 35 The cases in which this jurisdiction has 
been actually exercised are considered as merely instances of the 
application of a principle “ applying to all the variety of relations 
in which dominion may be exercised by one person over another.” 34 ' 
On the other hand the mere existence of a fiduciary relation of 
some kind is not enough to raise a presumption of undue influ- 
ence. A widow whose son is managing the father's estate is noi 
disabled by any rule of law from making a free gift to her son 
if she thinks fit. Nor is independent advice necessary, in cases 
outside the specially guarded classes, save so far as it is material to 
show that the act was not only voluntary but understood . 37 


It has even been said 1 * that in every case where “one person obtains, 
by voluntary donation, a large pecuniary benefit from another, the 
person taking the benefit is bound to show “ that the donor voluntarily 

Gibson v. Jeyes (1801) 6 Vcs. 266 ; 5 R - R - *95 J Holman v Ijyms ( il B54) 4 D- M G. 
270 ; 23 L. J. Ch. 529 ; 102 R. R. 127 ; Gresley v. Mousley (1861) 4 J Dc G. & J. J8, 94- 
s» Hatch v. Hatch (1804) 9 Ves. 292 ; 7 R - R - *95 5 Madland v. Irving (1846) 13 Sim. 

34 Lord v. Lawless (1872) L. R. 2 P. Sl D. 

It is to be noted that this does not apply Jo w.Ifa t ^ i r a L 
never presumed : ib. ; Boyse v. Rossb<rrough ( * 856-7) 6 H. L. G. 
by Jud. Comm. Baudains v. Richardson [1906] A - C *69 » 75 J* * V ^dimoritfan 
VWeathcTill (1854) 5 t>. M. G. 301, 311, 313 i R - R - *34 > T.KS1X 

bv will may be set aside as well as an act inter vivos when undue influence a MjUlUy 

ptoXS r^utthen, it seems, the influence MlMb « < ? £7** D. £ 
^^.mtTOnvmci^jjte judgment^. a* j£ av 3g4 , where between the 

hrlnv c^ ^nf theTn^h of casting on a promoter the burden of proving 
Mstance^that a contract between him andtbr^mpany fa«one? 

:: sitLU" idg jSSti “vi'4 9 

»sii£!S»r • 
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By Lord Romniy in Cookt v. Lanetu ,^teav° 378, * 298^ 9a It 

Sl R «o * ^cp.perLord Hathertey in Phillips v. Mailings (1871) L. R, 7 Ch. 344, 346 j 
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and deliberately performed the act, knowing its nature and effect"; 
that for this purpose a voluntary donation means any transaction 
in which one person confers a large pecuniary benefit on another, though 
it may be in form a contract; 39 and that such is the rule whether there 
is any confidential relation or not But these dicta are not law. There 
is no general presumption against the validity of gifts as such. 40 Where 
grounds of unfavourable presumption exist, it is easier to set aside a mere 
gift than a transaction from which the plaintiff has derived some benefit, 
though not adequate to what was given for it; and attempts to disguise 
a gift as a dealing for value are almost fatal. 41 Beyond this, it is con- 
ceived, the law does not go. 

In the absence of any special relation from which influence 
is presumed, the burden of proof is on the person impeaching 
the transaction, 42 and he must show affirmatively that pressure or 
undue influence was employed. 

[It has been suggested that the test for deciding what coercion 
amounts to undue influence is whether the enforcement of the 
contract procured by it would be contrary to public policy. 43 This 
test was apparently approved by Porter J. (now Lord Porter) in 
Mutual Finance, Ltd. v. Wetton & Sons, Ltd.™ The case was 
one of a guarantee procured from a family company by a threat 
to prosecute one of its members for forgery. The learned judge 
held that it was obtained by undue influence, and he expressed 
an opinion obiter that where there is a threat to prosecute, the 
doctrine is not limited to cases in which the party threatened is 
a relative of the party from whom the agreement is procured. 49 ] 


SPECIAL RULES 


Having thus stated the fundamental rules, we proceed to say 
something more of — 

1. The auxiliary rules applied by courts of equity to voluntary 
gifts in general : 

2 . The like as to the influence presumed from special relations, 
and the evidence required in order to rebut such presumption: 

3. What are the continuing relations between the parties frpm 
which influence has been presumed : 


3# E,g . Cooke v. Lamotte (1851) 15 Beav. 234 ; 21 L. J. Ch. 371 ; 92 R. R. 397 ; Dent 
v. Bennett (1839) 4 My. & Cr. 269, 273 ; 48 R. R. 94, 99. 

40 If there were, the elaborate discussion which took place, e.g. } in AUcard v. Skinner 
(1887) 36 Ch. Div. 145, would have been superfluous ; and see Henry v. Armstrong 
(1881) 18 Ch. D. 668, which, though a decision of only co-ordinate authority with 
Lord Romilly’s, expressed the clear sense of the Equity Bar ever since the present 
writer can remember it. 

41 Also any innocent misrepresentation by the donee whereby a voluntary gift is obtained 
is ground in equity for avoiding the gift ; Re Gtubb , Bamfidd v. Rogers [1900] 1 Ch. 
354 ! 69 L. J. Ch. 278, C. A. 

42 Blackie v. Clark (1852) 15 Beav. 595 ; 92 R. R. 570 ; Taker v. Taker (1863) 31 Beav. 
€*9 5 3 D- J- S. 487 ; 32 L. J. Ch. 422 ; 142 R. R. 135. 

42 [Sahnond & Winfield, Contracts, 259.] 

** (£>937] a K. B. 389, 394— 395 >5 106 L. J. K. B. 778.] 

42 [The American Restatement of Contracts, § 493, m its definition of duress, limits 
mis species of it to threat* of prosecuting “ a husband, wife, child, or other ***** 
relative.’*] 
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4* From what circumstances, apart from any continuing rela- 
tion, undue influence has been inferred; and herein of the 
doctrine of equity as to sales at an undervalue and “catching 
bargains ” : 

5* The limits of the right of rescission. 


I. AS TO VOLUNTARY DISPOSITIONS IN GENERAL* 

A voluntary settlement which deprives the settlor of the im- 
mediate control of the property dealt with, though it be made 
not for the benefit of any particular donee, but for the benefit of 
the settlor’s children or family generally, and free from an\ 
suspicion of unfair motive, is noL in a much bettci position than 
an absolute and immediate gift. It seems indeed doubtful 
whether the Court docs not consider it improvident to make in 
general indefinite contemplation of marriage the same kind of 
settlement which in contemplation and consideration of a 
definitely intended marriage it is thought improvident not to 
make. 46 

It is conceived that the ground on which such dispositions are 
readily set aside at the instance of the settlor’s representatives is 
not the imprudence of the thing alone, but an inference from it, 
coupled with other circumstances — such as the age, sex, and 
capacity of the settlor — that the effect of the act was not really 
considered and understood aL the time when it was done. 47 A 
voluntary settlement in favour of a parent is eminently open to 
suspicion unless the donor is of mature age and experience. 4 " 

The absence of a power of revocation has often been insisted upon as 
a mark of improvidence in a voluntary settlement ; and it has been even 
held to be in itself an almost fatal objection; but the doctrine now 
settled by the Court of Appeal is that it is not conclusive, but is only to 
be taken into account as matter of evidence, and is of more or less weight 
according to the circumstances of each case . 49 


2. PRESUMPTIONS 


Auxiliary rules as to the influence piesumcd from special 
relations. 

The principle on which the Court acts in such cases is not 


(Cp. Dav. Conv. 3, pt. 1, Appx. No. 4. [Among more recent works is Dart, Vendors 
and Purchasers (8th ed. 1929) ; see Inclex, “ Voluntary Conveyance,” “ Voluntary 


but here some of the 


1929) ; see Inclex, “ Voluntary Conveyance,' 

Settlement.”] , _ 

46 Everitt v. Eoeriit (1870) L. R. 10 Eq. 405 ; 39 L. J. Ch. 777 
usual provisions were omitted. 

lb. ; Prideawt v. Lonsdale (1863) 1 DJ. S. 433 ; 1 37 R- R- a 6o ; thu ground uitroijdy 
taken by Teasel M.R. in Dutton v. Thompson (1883) 93 Ch. Div. at 281 ; 59 L. J. Ch. 

J. ** _ , am t _ jnri. n ..a . T r m. a.o Cq 


661 ; James v. Couchmm (1885) 29 Ch. D. 212 ; 54 L. J. Ch. 838. 
ignorance or mistake of both parties as to the effect of an instrument may sometimes 
be inferred on the face of it from its unreasonable or unusual character : see pp. 404— 

fllwell v. Powell [1900] 1 Ch. 243 ; 69 L. J. Ch-iG* . f _ 

Hall v. Hall (1873) L. R. 8 Ch. 430 ; 42 L. J. Ch. 444 * where the former cases ate 
reviewed ; and see Powell v. Powell, last note. 



4#0 PRINCIPLES OF CONTRACT 

affected either by the age or capacity of the person conferring 
the benefit, or by the nature of the benefit conferred , 50 

“Where a relation of confidence is once established, either 
some positive act or some complete case of abandonment must 
be shown in order to determine it: ” it will not be considered as 
determined whilst the influence derived from it can reasonably 
be supposed to remain . 50 

Where the influence has its inception in the legal authority 
of a parent or guardian, it is presumed to continue for some time 
after the termination of the legal authority, until there is what 
may be called a complete emancipation, so that a free and unfet- 
tered judgment may be formed, independent of any sort of 
control . 51 It is obvious that without this extension Lhc rule would 
be practically meaningless. It is said that as a general rule a year 
should elapse from the termination of the authority before the 
judgment can be supposed to be wholly emancipated: this of 
course does not exclude actual proof of undue influence at any 
subsequent time . 52 With regard to the evidence to be adduced 
to rebut the presumption in a transaction between a father and 
a son who has recently attained majority, the father is bound 
“ to show at all events that the son was really a free agent, that 
he had adequate independent advice . . . that he perfectly 
understood the nature and extent of the sacrifice he was making 
and that he was desirous of making it.” 

“ So again, where a solicitor purchases or obtains a benefit from a 
client, a court of equity expects him to be able to show that he has taken 
no advantage of his professional position; that the client was so dealing 
with him as to be free from the influence which a solicitor must neces- 
sarily possess, and that the solicitor has done as much to protect his 
client’s interest as he would have done in the case of the client dealing 
with a stranger.” 53 

He must give all the reasonable advice against himself that he 
would have given against a third person . 51 And he must not deal 
with his client on his own account as an undisclosed principal. 
“ From the very nature of things, where the duty exists that he 
should give his client advice, it should be disinterested advice; he 
cannot properly give that advice when he is purchasing himself 

*° Per Turner L.J. Rhodes v. Bate (1866) L. R. 1 Ch. 252, 257, 260 ; 35 L. J. Ch. 267 ; 

Holman v. Loynes (1854) 4 D. M. G. 270, 283 ; 23 L. J. Ch. 529 ; 102 R. R. 127, 137. 
61 Archer v. Hudson (1844) 7 Beav. 551, 560 ; 13 L. J. Ch. 380 ; 64 R. R. 152 ; Wright 
v. Vanderplank (1855) ft D. M. G. 133, 137, 146 ; 25 L. J. Ch. 753 ; 1 14 R. R. 60, 64 ; 
Powell v. Powell [1900] 1 Ch. 243 ; 69 L. J. Ch. 164. 

“ See per Lord Cranworth in Smith v. Kay (1859), 7 H. L. C. at 772. The like as to 
solicitor and client : Demerara Bauxite Co. v. Hubbard [1923] A. C. 673 ; 92 L. J. P. C. 
148. 

44 Smxry v. King (1865) 5 H. L. C. at 655 ; 25 L. J. Ch. 482 ; 101 R. R. 317 ; Casbome 
v. Barsham (1839) 2 ® eav - 76 ; 50 R. R. 106, seems not quite consistent with this ; 
but there the plaintiff was not the client himself, but his assignee in insolvency, 
and the client’s own evidence was rather favourable to the solicitor. 

44 Gibson v. Jeyes (1801) 6 Ves. 266, 278 ; 5 R. R. 295, 306. As to solicitor's charges, 
see Iyddon v. Moss (1859) 4 De G. & J. 104 ; 124 R. R. 179. 
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without telling his client that he is purchasing .”* 5 If the client 
becomes bankrupt, his trustee is entitled to the benefit of this 
special duty . 55 

The result of the decisions has been thus summed up by the 
Judicial Committee of the Privy Council. " The Court does not 
hold that an attorney is incapable of purchasing from his client; 
but watches such a transaction with jealousy, and throws on the 
attorney the onus of showing that the bargain is, speaking gener- 
ally, as good as any that could have been obtained by due diligence 
from any other purchaser .” 57 He is not absolutely bound to insist 
on the intervention of another professional adviser. But if he does 
not, he must not be surprised at the transaction being disputed, 
and may have to pay his own costs even if in the result it is upheld. 
On the other hand the fact of independent advice is not of itself 
conclusive to rebut a presumption of undue influence. The 
adviser must be fully informed of the relevant circumstances and 
the advice “ must be such as a competent and honest adviser would 
give if acting solely in the interest of the donor. ”* ,R As to gifts, the 
rule is that the client must have competent independent advice , 59 
and the Court must be satisfied that the influence has in fact 
ceased . 80 The result seems to be that it is all but impossible in law 
for a gift from client to solicitor to be unimpeachable. 


GENERALLY 

“ The broad principle on which the Court acts in cases of this descrip- 
tion is that, wherever there exists such a confidence, of whatever character 
that confidence may be, as enables the person in whom confidence or 
trust is reposed to exert influence over the person trusting him the Court 
will not allow any transaction between the parties to stand unless there 
has been the fullest and fairest explanation and communication of every 
particular resting in the breast of the one who seeks to establish a con- 
tract with the person so trusting him ,” 61 

In other words, every contract entered into by persons standing 
in such a relation is treated as being uberrimae fidei, and may be 
vitiated by silence as to matters which one of two independent 
parties making a similar contract would be in no way bound to 
communicate to the other; nor does it matter whether the omission 
is deliberate, or proceeds from mere error of judgment or inad- 
vertence . 85 The rule extends not only to beneficial transactions 

55 McPherson v. Watt (1877) (Sc.) 3 App. Ca. 254, 272. 

56 buddy's Trustee v, Peard (1886) 33 Ch. D. 500. 

67 Pisani v. A.-G.for Gibraltar (1874) L. R. 5 P. C. 516, 536, 540. 

68 Inche Nariah v. Shaik Allie bin Omar [1929] A. C. 127 ; 98 L. J. P. C. 1. 

58 Liles v. Terry [1895] 2 Q. B. 679 ; 65 L. J. Q.. B. 34, C. A. Acknowledgment of 
statute-barred debts from a client to his solicitor is on the same footing as a beneficial 
contract : Lloyd v. Coote [1915] 1 K. B. 242 ; 84 L. J. K. B. 567, unless the circum- 
stances clearly exclude influence, per Rowlatt J. t I 9 I 5l 1 K- B. 249. 

88 Wright v. Carter [1903] 1 Gh. 27 ; 72 L. J. Ch. 138, C. A. 

81 Per Wood V.-C. Tate v. Williamson (18&) L. R. I Eq. at 536. 

88 Molorry v. Kernan (1842) 2 Dr. & W. 31, at 39 ; 59 R. K. 635. 

FF 
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with the confidential adviser, but to such as confer a benefit on 
any one closely connected with him. 63 

Thus a medical attendant who makes with his patient a con- 
tract in any way depending on the length of the patient’s life is 
bound not to keep to himself any knowledge he may have pro- 
fessionally acquired, whether by forming his own opinion or by 
consulting with other practitioners, as to the probable duration of 
the life. 64 Perhaps the only safe way, and certainly the best, is to 
avoid such contracts altogether. 

In Grosvenor \. Sherratt™ where a mining lease had been 
granted by a young lady to her brother-in-law (the son of her 
father's executor) and uncle, at the inducement of the said 
executor, “ in whom she placed the greatest confidence,” it was 
held that it was not enough for the lessees to show that the terms 
of the lease were fair; they ought to have shown that no better 
terms could possibly have been obtained; and as they failed to do 
this, the lease was set aside. 

This comes very near the case of an agent dealing on his own 
account with his principal, when “ it must be proved that full 
information has been imparted, and that the agreement has been 
entered into with perfect good faith.” Nor is the agent's duty 
altered though the proposal originally came from the principal 
and the principal shows himself anxious to complete the trans- 
action as it stands. 66 The same rules apply to an executor who 
himself becomes the purchaser of part of his testator’s estate. 67 But 
this obligation of agents and trustees for sale appears (as we have 
already considered, pp. 263-265) to be incidental to the special 
nature of their employment, and to be a duty founded on contract 
rather than one imposed by any rule of law which guards the free- 
dom of contracting parties in general. 

The duty cast upon a solicitor, or other person in a like position 
of confidence, who deals on his own account with his client, of 
disclosing all material circumstances within his knowledge, does 
not however bind him to communicate a “ speculative and conse- 
quential ” possibility which may affect the future value of the 
subject-matter of the transaction, but which is not more in his 
own knowledge than in the client’s. 68 

It must not be forgotten that the suspicion with which dealings 

0 3 Barron v. Wills [1900] 2 Ch. 12 1 ; 69 L. J. Gh. 832, C. A. ; which also shows (if 
authority be needed) that a mere suggestion of independent advice, not followed 
up, will not validate such a transaction. This decision was affirmed in H. L. [1902] 
A. C. 271 ; 71 L. J. Ch. 609, on the broader ground that the nature of the transaction 
was not understood. 

84 Popham v. Brooke (1828) 5 Russ. 8 ; 53 R. R. 60. 

46 (i860) 28 Beav. 65c), 663 ; 126 R. R. 284. This is an extreme case ; but there was 
some evidence of independent offers being discouraged. 

Dally v. Wonhmn (1863) 33 Beav. 154 ; 32 L. J. Ch. 790 ; 140 R. R. 64. 
a? Baker v. Read (1854) 18 Beav. 398 ; affa. 3 W. R. 818 ; 104 R. R. 184 ; where 
however relief was refused on the ground of seventeen years’ delay. 

•• Edwards v. Meyrick (1842) 2 Ha. 6o, 74 ; 62 R. R. 23 ; Holman v. Lymes (1854) 
4 D. M. G. at 280 ; 102 R. R. at 135. 
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between parents and children presumably still under parental 
influence 4 ' are regarded by courts of equity is to a certain extent 
counteracted by the favour with which dispositions of the kind 
known as family arrangements are treated. In many cases a 
balance has to be struck between these partly conflicting presump- 
tions. “Transactions between parent and child may proceed 
upon arrangements between them for the settlement of property, 
or of their rights in property in which they are interested. In 
such cases this Court regards the transactions with favour. It does 
not minutely weigh the considerations on one side or the other. 
Even ignorance of rights, if equal on both sides, may riot avail 
to impeach the transaction. 70 On the other hand, the transaction 
may be one of bounty from the child to the parent, soon after the 
child has attained twenty-one. In such cases this Court views the 
transaction with jealousy, and anxiously interposes its protection 
to guard the child from the exercise of parental influence.” 71 

It must be observed that the rules concerning gifts, or tran- 
sactions in the form of contract which are substantially gifts, from 
a son to a father, do not apply to the converse case of a gift from 
an ancestor to a descendant : there is no presumption against the 
validity of such a gift, for it may be made in discharge of the neces- 
sary duty of providing for descendants. 73 

3. Relations between the parties from which influence has been 
presumed. 

It would be useless to attempt an exact classification of that 
which the Court refuses on principle to define or classify: but it 
may be convenient to follow an order of approximate analogy to 
the cases of well-known relations in which the presumption is 
fully established. 

a. Relations in which there is a power analogous to that of 
parent or guardian. 

Uncle in loco parentis and niece : Archer v. Hudson (1884) 7 Beav. 
551 ; 13 L. J. Ch. 380; 64 R. R. 152; Maitland v. Irving (1846) 16 Sim. 

69 [Whether or not it has ceased is a question of fact ; e.g., marriage of a daughter, 
coupled with her departure from the parental home does not necessarily terminate the 
influence : Lancashire Loans, Lid. v. Black [1934] 1 K. B. 380 ; 103 L. J, K. B. 129.] 
7 0 Perhaps it is safer to say that the “ almost invincible jealousy ” of the Court is reduced 
to “ a reasonable degree of jealousy ” ; cp. Lord Eldon’s language in Hatch v. Hatch 
(1804) 9 Ves. at 296 ; 7 R. R. at 197, and Tweddell v. Tweddell (1822) Turn. & R. 
at 13 ; 23. R R. 168. On the question of consideration, see Williams v. Williams 
(1866-7) L. R. 2 Ch. 294, 304 ; 36 L. J. Ch. 200. <4 

71 Baker v. Bradley (1855) 7 D. M. G. 597, 620 ; 109 R. R. 245, 259. See also Wallace 
v. Wallace (1842) 2 Dr. & W. 452, 470 ; 59 R. R. 766 ; Bellamy v. Sabine (1835) 
2 Ph. 425, 439 ; 78 R. R. 132 ; HoghUm v. Hoghum (1852) 15 Beav. 278, 300 ; 92 
R. R. 421, 431 ; and on the doctrine of family arrangement not applying when 
a son without consideration gives up valuable rights to his father : Savety v. King 
(1856) 5 H. L. C. at 657 ; 101 R- R. 299, 318. A sale by a nephew to his uncle 
his reversionary interest in an estate of which the uncle is tenant for life is not a 
family arrangement : Talbot v. Staniforth (1861) 1 J. & H. 484, 501 ; 128 R. R. 
484, compromised on appeal, see 128 R. R. 499. As to the amount of notice that 
will affect a purchaser : Bainbrigge v. Browne (1881) 18 Ch. D. 188 ; 50 L. J. Ch. 522. 

72 Bean land v. Bradley (1854) 2 Sm. & G. 339 ; 97 R- R* 228 ; cp. Re Coomber 1 Ch, 723 ; 
80 L. J. Ch. 399, C. A. 
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437 ; 74 R. R. 115. Stepfather in loco parentis and step-daughter: 

2 empson v. Ashbee (1874) L. R. 10 Ch. 15; 44 L. J, Ch. 195; Espey v. 

ike (1852) 10 Ha. 260; 90 R. R. 362. Executor of a will (apparently 
in a like position) and the testator’s daughter : Grosvenor v. Sherratt 
(1860) 28 Beav. 659; 26 R. R. 284. 

Husband of a minor’s sister with whom the minor had lived for some 
time before he came of age : Griffin v . Deveuille (1781) 3 P Wms. 131. 
But the mere fact of a minor living with a relative of full age does not 
raise a presumption of influence; or the presumption, if any, is rebutted 
by proof of business-like habits and capacity on the donor’s part : Taylor 
v. Johnston (1882) 19 Ch. D. 603; 51 L. J. Ch. 789. 

Two sisters living together, of whom one was in all respects the head 
of the house, and might be considered as in loco parentis towards the 
other, though the other was of mature years : Harvey v. Mount (1845) 
8 Beav. 439; 68 R. R. 146. Brother and sister, where the sister at the 
age of 46 executed a voluntary settlement under the brother’s advice and 
for his benefit : Sharp v. Leach (1862) 31 Beav. 491. 

Husband and wife on the one part, and aged and infirm aunt of the 
wife on the other : Griffiths v. Robins (1818) 3 Mad. 191; 53 R. R. 34. 

Distant relationship by marriage : the donor old, infirm, and his sound- 
ness of mind doubtful; great general confidence in the donee, who was 
treated by him as a son : Steed v. C alley (1836) 1 Kee. 620. This rather 
than the donor’s insanity seems the true ground of the case : see 
1 Kee, 644. 

Keeper of lunatic asylum and recovered patient : Wright v. Proud 
(1860) 13 Ves. 136; 53 R. R. 22. 

There are also cases of general control obtained by one person 
over another without any tie of relationship or lawful authority : 
Bridgman v. Green (1755) 2 Ves. Sr. 627; Wilm. 58, where a servant 
obtained complete control over a master of weak understanding : Kay 
v. Smith (1856) 21 Beav. 522, affirmed nom. Smith v. Kay (1859) 7 
H. L. C. 750; 115 R. R. 367, where an older man living with a minor in 
a joint course of extravagance induced him immediately on his coming of 
age to execute securities for bills previously accepted by him to meet the 
joint expenses. 

In Lloyd v. Clark (1843) 6 Beav. 309 ; 63 R. R. 85, the influence of an 
officer over his junior in the same regiment was taken into account as 
increasing the weight of other suspicious circumstances; but there is 
nothing in the case to warrant including the position of a superior officer 
in the general category of “ suspected relations.” 

[Man engaged to be married and his fiancee : Re Lloyds Bank, Ltd., 
Bomze v. Bomze [1931] 1 Ch. 289; 100 L. J. K. B. 45. “ In general, she 
reposes the greatest confidence in her future husband. ... In many, if not 
most, cases she would sign almost anything he put before her ” (Maugham 
J. at 302, contrasting the position of the fiancee with that of the wife).] 

b. Positions analogous to that of solicitor. 

Certified conveyancer acting as professional adviser : Rhodes v. Bate 
(1866) L. R. 1 Ch. 252 ; 35 L. J.Ch. 267. Counsel and confidential adviser : 
Broun v. Kennedy (1863) 33 Beav. 133, 148; 4 D. J. S. 217; 140 R. R. 
47, 62. 

Confidential agent substituted for solicitors in general management of 
affairs : Huguenin v. Baseley (1807) 14 Ves. 273; 9 R. R. 276. 3 

78 A fortiori where characters of steward and attorney are combined : Harris v. Trerfmheere 
(1808) 15 Ves. 34 ; io R. R. 5. A flagrant case is Baker v. Loader (187s) L. R. 16 
Eq. 49 ; 42 L. J. Ch. 113. Cp. Moxon v. Payne (1873) L. R. 8 Ch. 81 ; 43 L. J. Ch. 
240, where however the facts are not given in any detail. As to a land agent 
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A person deputed by an elder relation, to whom a young man applied 
for advice and assistance in pecuniary difficulties, to ascertain the state of 
his affairs and advise him on relieving him from his debts : Tate v. 
Williamson (1866) L. R. 1 Eq. 520; 2 Gh. 55. 

The relation of a medical attendant and his patient is treated as a , con- 
fidential relation analogous to that between solicitor and client : Dent 
v. Bennett (1839) 4 My. & Gr. 269; 48 R. R. 94; Billage v. Southee ( 1852 ) 
9 Ha. 534; 89 R. R. 564; Aheame v. Hogan (1844) Dru. 310; though in 
Blackie v. Clark (1852) 15 Beav. 595; 92 R. R. 570, less weight appears 
to be attached to it. It does not appear in the last case whether the 
existence of “anything like undue persuasion or coercion” (p. 604) was 
merely not proved or positively disproved : on the supposition that it was 
disproved there would be no inconsistency with the other authorities. For 
another unsuccessful attempt to set aside a gift to a medical attendant, 
see Pratt v. Barker (1826-28) 1 Sim. 1 ; 4 Russ. 507; 27 R. R. 136; there 
the donor was advised by his own solicitor, who gate positive evidence 
that the act was free and deliberate, 
c. Spiritual influence. 

It is said that influence would be presumed as between a clergyman or 
any person in the habit of imparting religious instruction and another 
person placing confidence in him : Dent v. Bennett (1835) 7 Sim. at 
546; 48 R. R. 97. There have been two remarkable modern cases of 
spiritual influence in which there were claims to spiritual power and 
extraordinary faculties on the one side, and implicit belief in such claims 
on the other; it was not necessary to rely merely on the presumption of 
influence resulting therefrom, for the evidence which proved the relation 
of spiritual confidence also went so far to prove as a fact in each 
case that a general influence and control did actually result : Nottidge 
v. Prince (1860) 2 Giff. 246; 29 L. J. Ch. 857; 128 R.R. Ill; Lyon v. 
Home (1868) L. R. 6 Eq. 655; 37 L. J. Ch. 674. T4 In the former case at 
all events there was gross imposture, but the spiritual dominion alone 
would have been sufficient ground to set aside the gift : for the Court 
considered the influence of a minister of religion over a person under his 
direct spiritual charge to be stronger than that arising from any other 
relation. 75 There seems to have been also in Norton v. Relly (1764) 
2 Eden, 286, the earliest reported case of this class, a considerable 
admixture of actual fraud and imposition. 

A peculiar case is Allcard v. Skinner (1887) 36 Ch. Div. 145; 56 L. J. Ch. 
1052. The plaintiff, a lady of full age, had joined a religious sisterhood, 
apparently of her own mere motion and free will. Its rules, known to 
her before she applied for admission, required the members to abandon all 
their individual property; not necessarily to the sisterhood, but the com- 
mon practice was to give it to the superior for the purposes of the sister- 
hood. Other rules required strict obedience to the superior, restrained 
communication with “ extems ” about the affairs of the convent, and 
forbade members to “ seek advice of any extern without the superior’s 
leave.” At various times after entering the sisterhood the plaintiff made 
transfers of considerable sums of money and stock to the superior, in fact, 
purchasing or taking a lease from his principal, see also Molony v. Keman (1842) 

2 Dr. & W. 31 ; Lord Selsey v. Rhoades (1824-27) 2 Sim. & St. 41 ; 1 Bli. 1 ; 25 
R. R. 150 ; 30 R. R. 1. In Rossiter v. Walsh (1843) 4 Dr. & W. 485 ; 65 R. R. 745, 
where the transaction was between an agent and a sub-agent of the same principals, 
the case was put by the bill (4 Dr. & W. 487), but not decided on the ground of 
fiduciary relation. See p. 482. 

7 4 In Lyon v. Home there was some evidence that the gifts in question were not asked 
for by the defendant but pressed on him by the plaintiff ; but, given the circumstances, 
it was quite rightly held that this, if it were so, made no difference. 

78 2 Giff. 269, 270. 
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11 gave away practically all she could.” After some years she left the 
sisterhood, and after nearly six years more she claimed the return of the 
funds remaining in the superior’s hands. It was held that, having regard 
to the position of the plaintiff as a member of the sisterhood, and to the 
rules she had undertaken to obey, especially against communication with 
“ externs,” she was not a free agent at the time of making the gifts. But 
the majority of the Court held that her subsequent conduct amounted to 
confirmation. 

A still later case where a weak rich man became a mere puppet in the 
hands of an amateur spiritual director, who used his ascendancy for the 
most grossly selfish ends, is Motley v. Loughnan [1893] 1 Ch. 736; 
62 L. J. Ch. 515. 

The authority of Huguenin v. Baseley (1807) 14 Ves. 273; 9 R. R. 276, 
as to this particular kind of influence, is to be found not in the judgment, 
which proceeds on the ground of confidential agency, but in Sir S. 
Romilly’s argument in reply, to which repeated judicial approval has 
given a weight scarcely if at all inferior to that of the decision itself. 

4. EVIDENCE 

Circumstances held to amount to proof of undue influence, 
apart from any continuing relation. 

In a case where a father gave security foi the amount of certain 
notes believed to have been forged by his son, the holders giving 
him to understand that otherwise the son would be prosecuted 
for the felony, the agreement was set aside, as well on the ground 
that the father acted under undue pressure and was not a free and 
voluntary agent, as because the agreement was in itself illegal, as 
being substantially an agreement to stifle a criminal prosecution. 7 ** 
In Ellis v. Barker 77 the plaintiff’s interest under a will was 
practically dependent as to part of its value on his being accepted 
as tenant of a farm the testator had occupied as yearly tenant. 
One of the trustees was the landlord’s steward, and in order to 
induce the plaintiff to carry out the testator’s supposed intentions 
of providing for the rest of the family he persuaded the landlord 
not to accept the plaintiff as his tenant unless he would make such 
an arrangement with the rest of the family as the trustees thought 
right. Under this pressure the arrangement was executed: it was 
practically a gift, as there was no real question as to the rights of 
the parties. Afterwards the deeds by which it was made were set 
aside at the suit of the plaintiff, and the trustees (having thus 
unjustifiably made themselves partisans as between their cestuis 
que trust) had to pay the costs. 

These are the most distinct cases we have met with of a trans- 
action being set aside on the ground of undue influence specifically 
proved to have been used to procure the party's consent to that 
particular transaction. 7 * 

74 Williams v. Bqyley (1866) L. R. 1 H. L. 200 ; 35 L. J. Ch. 717 ; cp. p. 301. [See, too. 

Mutual Finance , Ltd. v. Wetton & Sons , Ltd. [1937] 2 K. B. 389 ; 106 L. J. K. B. 778.] 
71 (1871) L. R. 7 Ch. 104 ; 41 L J. Ch. 64. 

71 Cp. Ormcs v. Beadel (i860) 2 GifL 166; 30L.J. Ch. 1, revd. 2 D.F.J. 533; 128 R. R. 

77, on the ground that the agreement had afterwards been voluntarily acted upon 

with a knowledge of all the facts. 
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. In Smith v. Kay 19 a young man completely under the influence 
and control of another person and acting under that influence 
had been induced to execute securities for bills which he had 
accepted during his minority without any independent legal 
advice; and the securities were set aside. There was in this case 
evidence of actual fraud; but it was distinctly affirmed that the 
decision would have been the same without it, as it was incum- 
bent on persons claiming under the securities to give satisfactory 
evidence of fair dealing . 80 

This comes very near to the peculiar class oE cases on “ catching 
bargains ” with which we shall deal presently. 

Undue influence may be inferred when the benefit is such as 
the taker has no right to demand (i.e., no natural or moral claim) 
and the grantor no rational motive to give . 81 


INADEQUACY OF THE. CONSIDERATION 

This, though in itself not decisive, may be an important ele- 
ment in the conclusion arrived at by a court of equity with respect 
to a contract of sale. 

The general rule of equity in this matter was thus stated by 
Lord Westbury: “ It is true that there is an equity which may be 
founded upon gross inadequacy of consideration. But it can only 
be where the inadequacy is such as to involve the conclusion that 
the party either did not understand what he was about or was 
the victim of some imposition .” 82 

The established doctrine is that mere inadequacy of price is 
in itself of no more weight in equity than at law . 83 It is evidence 
of fraud, but, standing alone, by no means conclusive evidence . 84 
Even when coupled with an incorrect statement of the considera- 
tion it will not be alone enough to vitiate a sale in the absence 
of any fiduciary relation between the parties . 83 

But if there are other circumstances tending to show that the 
vendor was not a free and reasonable agent, the fact of the sale 
having been at an under-value may be a material element in 
determining the Court to set it aside. Thus it is when one mem- 

" (1859) 7 H. L. C. 750 ; 115 R- R- 367 - 

80 7 H. L. G. 761, 770. The securities given were for an amount very much exceeding 
the whole of the sums really advanced and the interest upon them : ib. 778. 

81 Purcell v. M'Namara (1807) 14 Ves. 91, 115. 

82 Tamentv. Tennents (1870) L. R. 2 Sc. 6, g. For a modern instance of such a con- 
clusion being actually drawn by the Court from a sale at a gross undervalue, see 
Rice v. Gordon (1847) 11 Beav. 265, 270 ; 83 R. R. 153 ; cp. Underhill v. Harwood 
(1804) 10 Ves. at 219 ; Summers v. Griffiths (1866) 35 Beav. 27, 33 ; 147 R. R. 6, 
and the earlier dictum there referred to of Lord Thurlow in Guynne v. Heaton (1778) 
1 Bro. 0 . G. 1, 0, that “ to set aside a conveyance there must be an inequality so 
strong, gross, and manifest, that it must be impossible to state it to a man of common 
sense without producing an exclamation at the inequality of it.’* 

83 Wood v. Abrey (1818) 3 Mad. 417, 423 ; 18 R. R. 264, 268 ; Peacock v. Evans (1809) 
16 Ves. 512, 517 ; 10 R. R. 218, 222 ; Stillwell v. Wilkins (1821) Jac. 280, 282 ; 
23 R. R. 56. 

84 Gochell v. Taylor (1851) 15 Beav. 103, x 15 ; 21 L. J. Ch. 545 ; 92 R. R. 328, 336. 

86 Harrison v. Guest (1835) 6 D. M. G. 424 ; 8 H. L. G. 481 ; 106 R- R. 129* 
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ber of a testators family conveys his interest in the estate to 
others for an inadequate consideration, and it is doubtful if he 
fully understood the extent of his rights or the effect of his act.* 4 
If property is bought at an inadequate price from an uneducated 
man of weak mind 87 or in his last illness, 88 who is not protected 
by independent advice, the burden of proof is on the purchaser to 
show that the vendor made the bargain deliberately and with 
knowledge of all the circumstances. Nay, more, when the vendor 
is infirm and illiterate and employs no separate solicitor, '* it 
lies on the purchaser to show affirmatively that the price he has 
given is the value,” and if he cannot do this the sale will be set 
aside at the suit of the vendor.* 9 In 1871 a case in the Court 
of Appeal was decided on the ground that “ if a solicitor and 
mortgagee . . . obtains a conveyance [of the mortgaged property] 
from the mortgagor, and the mortgagor is a man in humble cir- 
cumstances, without any legal advice, then the onus of justifying 
the transaction, and showing that it was a right and fair transaction, 
is thrown upon the mortgagee.” 90 Still more lately the poverty 
and ignorance of the seller of a reversionary interest has been held 
enough, without infirmity of body or mind, to throw the burden 
of proof on the buyer. 91 

Similarly if a purchase is made at an inadequate price from 
vendors in great distress, and without any professional assistance 
but that of the purchaser's solicitors, “ these circumstances are 
evidence that in this purchase advantage was taken of the distress 
of the vendors ” and the conveyance will be set aside. 92 

It has even been said that to sustain a contract of sale in equity “ a 
reasonable degree of equality between the contracting parties ” is 
required . 93 But such a dictum can be accepted only to this extent : that 
when there is a very marked inequality between the parties in social posi- 
tion or intelligence, or the transaction arises out of the necessities of one 
of them and is of such a nature as to put him to some extent in the power 
of the other, the Court will be inclined to give much more weight to any 
suspicious circumstances attending the formation of the contract, and 
will be much more exacting in its demands for a satisfactory explanation 

B# Sturge v. Stiirge (1849) 12 Beav. 229 ; 19 L. J. Ch. 17 ; 85 R. R. 77 ; cp. Dunnage 
v. White (1818) 1 Swanst. 137, 150 ; 18 R. R. 33, 41. 

17 Longmate v. Ledger (i860) 2 Giff. 157, 163 (affirmed on appeal, sec 4 D. F. J. 402) ; 
128 R. R. 72. 

89 Clark v. Malpas (1862) 31 Beav. 80 ; 4 D. F. J. 401 ; 135 R. R. 312. 

Baker v. Monk (1864) 33 Beav. 419 ; 4 D. J. S. 388, 391 ; 146 R. R. 361. 

90 Lord Hatherley C. Brets v. Coke (1870-1) L. R. 6 Ch. 645, 649 : though in general 
there is no rule against a mortgagee buying from his mortgagor : Knight v. Majoribanks 
(1849) 2 Mac. & G. 10 ; 83 R. R. 166 ; and see Ford v. Olden (1867) L. R. 3 Eq. 361 ; 
36 L. J. Ch. 651. 

91 Fry v. Lane (1888) 40 Ch. D. 312 ; 58 L. J. Ch. 113. 

•* Wood v. Abrey (1818) 3 Mad. 417, 424 ; 18 R. R. 264, 269. 

99 Longmate v. Ledger (i860) 2 Giff. at 163, by Stuart V.-C. ; cp. the same judge’s remarks 
in Barrett v. Hartley (1866) L. R. 2 Eq. at 794. * We have already seen something 
of the learned Vice-Chancellor’s adventurous doctrines about Mistake. See the 
more correct statement in Wood v. Abrey (1818), 3 Mad. at 423 ; 18 R. R. 268, M A 
court of equity will inquire whether the parties really did meet on equal terms ; and 
I fit be found that the vendor was in distressed circumstances , and that advantage was taken 
of that distress , it will avoid the contract.” 
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of them, than when the parties are on such a footing as to be presumably 
of equal competence to understand and protect their respective interests 
in the matter in hand. The true doctrine is well expressed in the Indian 
Contract Act, s. 25, expl. 2. “ An agreement to which the consent erf the 
promisor is freely given is not void merely because the consideration is 
inadequate; but the inadequacy of the consideration may be taken into 
account by the Court in determining the question whether the consent 
of the promisor was freely given.” A sale made by a person of inferior 
station, and for an inadequate price, was upheld by the Court of Appeal 
in Chanceiy, and ultimately by the House of Lords, when it appeared 
by the evidence that the vendor had entered into the transaction 
deliberately, and had deliberately chosen hot to take independent 
professional advice. 01 

It was long doubtful whether a degree of inadequacy of consideration 
which does not amount to evidence of fraud may not yet be a sufficient 
ground for refusing specific performance. The general rule as to granting 
specific performance, so far as it bears on this point, is that the Court 
has a discretion not to direct a specific performance in cases where it 
would be highly unreasonable to do so : it is also said that one cannot 
define beforehand what shall be considered unreasonable. 95 On principle 
it seems doubtful whether it should ever be considered unreasonable to 
make a man perform that which he has the present means of performing, 
and which with his eyes open he has bound himself to perform by a 
contract valid in law. And it is said in Watson v. Marston 05 that the 
Court “ must be satisfied that the agreement would not have been entered 
into if its true effect had been understood.” Perhaps this may be con- 
sidered to overrule those earlier decisions which furnish authority for 
refusing a specific performance simply on the ground of the apparent 
hardship of the contract. As to the immediate question whether inade- 
quacy of consideration, not being such as to make the validity of the 
contract doubtful, 96 is regarded as making the performance of it highly 
unreasonable within the meaning of the above rule, it is now settled by 
general consent in the negative. The opinions of Lord Eldon and Lord 
St. Leonards were clear. 

“ Unless the inadequacy of price is such as shocks the conscience, and 
amounts in itself to conclusive and decisive evidence of fraud in the 
transaction, it is not itself a sufficient ground for refusing a specific 
performance.” 97 

“ The undervalue must be such as to shock the conscience ” ( i.e . as to 
be sufficient evidence of fraud : cp. Lord Eldon’s dictum). 91 

Sir Edward Fry already considered this to be “ the well established 
principle of the Court ” in the first edition of his well known treatise on 
Specific Performance published in 1858, and this is substantially repeated 
in the subsequent editions. 99 There is just one modern case to the con- 

** Harrison v. Guest (1855) 6 D. M. G. 424 J 8 H. L. C 3 . 481 ; 106 R. R. 139 j cp. Rasher 
v, Williams (1875) L. R. 20 Eq. 210 ; 44 L. J. Ch. 419. 

See Watson v. Marston (1853) 4 D. M. G. 230, 239, 240 ; 102 R. R. too, 107, and 
dicta there referred to. 

96 Doubt as to the validity of the contract, short of the conclusion that it is not valid, 
has always been held a sufficient ground for refusing specific performance. Probably 
this arose from the habit or etiquette by which courts of equity, down to recent 
times, never decided a legal point when they could help it. Now that legal and 
equitable jurisdiction are united, the Court will consider the question of damages 
if an action for specific pe rf o r mance is brought in a case such that under the old 
practice the bill would have been dismissed without prejudice to an action : Tamplin 
v. James (1880) 15 Gh. Div. 215. 

,f Coles v. Trecothick (1804) 9 Ves. 234, 246 ; 7 R. R. 167, 175, per Lord Eldon. 

11 Abbott v. Sworder (1852) 4 DeG. & Sm. 448, 461 ; 87 R. R. 439 : per Lord St. Leonards. 
6th ed. 1921, by G. R. Northcote, 21 1 — 212. 
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trary, which is now left aside as an aberration. In that case there was 
something beyond mere inadequacy : the agreement was for a purchase 
at a valuation, and there was no valuation by a competent person. V.-C. 
Kindersley however expressed a distinct opinion that specific performance 
ought to be refused on the ground of inadequacy alone . 1 Sir Edward 
Fry’s book or the earlier editions of the present work may be consulted, 
if desired, for a view of the older conflicting authorities, most of which 
were indecisive. 

A brief notice of the French law on the head of captation (partly 
corresponding to our Undue Influence) will be found in the Appendix . 9 

FRAUD ON EXPECTANT HEIRS 

We have still to deal with an important exceptional class of 
cases. That which may have been a discretionary inference when 
the discretion of courts of equity was larger than it now is has in 
these cases become a settled presumption, so that fraud, or rather 
undue influence, is “ presumed from the circumstances and con- 
dition of the parties contracting .” 3 The term 14 fraud ” is indeed 
of common occurrence both in the earlier 1 and in the later 
authorities: but “fraud does not here mean deceit or circumven- 
tion; it means an unconscientious use of the power arising out of 
these circumstances and conditions ”: 1 and this does not come 
within the proper meaning of fraud, which is a misrepresentation 
(whether by untrue assertion, suppression of truLh or conduct) 
made with the intent of creating a particular wrong belief in the 
mind of the party defrauded. Perhaps the best word to use would 
be “ imposition ” as a sort of middle term between fraud, to 
which it comes nearer in popular language, and compulsion, 
which it suggests by its etymology. 

The class of persons in dealing with whose contracts the Court 
of Chancery went beyond its general principles are those who 
stand, in the words of Sir George Jcssel, “ in that peculiar position 
of reversioner or remainderman which is oddly enough described 
as an expectant heir. This phrase is used, not in its literal mean- 
ing, but as including every one who has either a vested remainder 
or a contingent remainder in a family property including a 
remainder in a portion, as well as a remainder in an estate, and 
every one who has the hope of succession to the property of an 
ancestor, either by reason of his being the heir apparent or pre- 
sumptive, or by reason merely of the expectation of a devise or 
bequest on account of the supposed or presumed affection of his 
ancestor or relative. More than this, the doctrine as to expectant 

1 Falcke v. Gray (1859) 4 Drew. 651 ; 29 L. J. Ch. 20 ; 113 R. R. 493. 

* Note io, p. 571. 

* Lord Hardwicke in Chesterfield v. Janssen (1750-1) 2 Ves. Sr. at 125, classifies this in 

~ general terms as “ a third kind of fraud ” : he proceeds (at 157) to make a separate 

head of catching bargains, as “ mixed cases compounded of all or several species 
of fraud ” : but the phrase as to presumption is almost literally repeated, and it 
is obvious that these cases really come under his third head. 

4 Per Lord Selborne, Earl qf AyUtford v. Morris (1873) L. R. 8 Ch. 484, 491 ; 4a L. J. 
Ch. 546. 
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heirs has been extended to all reversioners and remaindermen, as 
appears from Tottenham v. Emmet 5 and Earl of Aylesford v. 
Morris.* So that the doctrine not only includes the class I have 
mentioned, who in some popular sense might be called expectant 
heirs, but also all remaindermen and reversioners.” 7 

The Sales of Reversions Act, 1867 (31 & 3a Viet. c. 4; now 
repealed, see p. 49s), modified the practice of the Court of Chan- 
cery (which now continues in the Chancery Division) less than 
might be supposed: it is therefore necessary to give in the first 
place a connected view of the whole doctrine as it formerly stood. 
It was considered that persons raising money on their expectancies 
were at such a disadvantage as to be peculiarly exposed to imposi- 
tion and fraud, and to require an extraordinary degree of protec- 
tion : 8 and it was also thought right to discourage such dealings on 
a general ground of public policy, as tending to the ruin of 
families 9 and in most cases involving ” a sort of indirect fraud 
upon the heads of families from whom these transactions are 
concealed.” 10 

Moreover laws against usury were in force at the time when 
courts of equity began to give relief against these “ catching 
bargains” as they are called; 11 any transactions which looked like 
an evasion of those laws were very narrowly watched, and it may 
be surmised that when they could not be brought within the 
scope of the statutes the Courts felt justified in being astute to 
defeat them on any other grounds that could be discovered. 13 


REVERSIONARY INTERESTS 

The doctrine which was at first introduced for the protection 
of expectant heirs was in course of time extended to all dealings 
whatever with reversionary interests. In its finally developed form 
it had two branches: — 

6 (1865) 14 W. R. 3 ; 141 R. R. 804. 6 (1873) L- R 8 Ch. 484 ; 42 L. J. Ch. 364. 

7 Beynon v. Cook (1875) L - R - 10 Ch. 391, n. 

8 “ A degree of protection approaching nearly to an incapacity to bind themselves 
by any contract ” : Sir W. Grant in Peacock v. Evans (1809) 16 Ves. at 514 ; 10 R. R. 
218, 220. 

• Twistleton v. Griffiths (1716) 1 P. Wins, at 312 ; Cole v. Gibbons, 3 P. Wins, at 293 ; 
Chesterfield v. Janssen (1 750-1) 2 Ves. Sr. at 159. 

10 Per Lord Sdbome, Earl of Aylesford v. Morris (1873) L. R. 8 Ch. 484, 492 ; 42 
L. J. Ch. 546 ; Chesterfield v. Janssen (1 750-1) 2 Ves. Sr. 124, 157. 

11 In Wiseman v. Beake, 2 Vern. 12 1, it appears from the statement of the facts that 
twenty years or thereabouts after the Restoration this jurisdiction was regarded 
a s a novelty : for the defendants’ testator “ understanding that the Chancery began 
to relieve against such bargains ” took certain steps to make himself safe, but without 
success, the Court pronouncing them “ a contrivance only to double hatch the 
cheat.’* But in Ardglassc v. Muschamp (1684) 1 Vern. 238, it is said that many pre- 
cedents from Lord Bacon’s, Lord Ellesmere’s and Lord Coventry’s times were 
produced. 

19 The reports of the cases on this head anterior to Chesterfield v. Janssen are unfortunately 
so meagre that it is difficult to ascertain whether they proceeded on any uniform 
principle. But the motives above alleged seem on the whole to have been those 
which determined the policy of the Court. On the gradual extension of the remedy, 
cp. the remarks of Burnett J. in Chesterfield v. Janssen (1750-1) 2 Ves. Sr. at 145. 
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1. As to reversionary interests, whether the reversioner were 
also an expectant heir or not: 

a. The rule of law that the vendor might avoid the sale for 

undervalue alone; 

b. The rule of evidence that the burden of proof was on the 

purchaser 13 to show that he gave the full value. 

It is this part of the doctrine that was changed by the Act 31 
Viet. c. 4 (now repealed, see below). 

2. As to " catching bargains ” with expectant heirs and 
remaindermen or reversioners in similar circumstances, i.e., bar- 
gains made in substance on the credit of their expectations, 
whether the property in expectancy or reversion be ostensibly the 
subject-matter of the transaction or not: 14 

The rule of evidence that the burden of proof lies on the other 
contracting party to show that the transaction was a fair one. 
We use the present tense, for neither the last-mentioned Act nor the 
repeal of the usury laws, as we shall see presently, has made any 
change in this respect. 

The part of the doctrine which is abrogated was intimately connected 
both in principle and in practice with that which remains; and though 
it seems no longer necessary to go through the authorities in detail, it 
may still be advisable to give some account of the manner in which it 
was applied. 15 

The general rule established by the cases was that the purchaser was 
bound to give the fair market price, and to preserve abundant evidence 
of the price having been adequate, however difficult it might be to 
ascertain what the true value was. It was applied to reversionary 
interests of every kind, and the vendor was none the less entitled to the 
benefit of it if he had acted with full deliberation. The presumption 
originally thought to arise from transactions of this kind had in fact 
become transformed into an inflexible rule of law, which, consistently 
carried out, made it well-nigh impossible to deal with reversionary 
interests at all. The modern cases almost look as if the Court, finding it 
too late to shake off the doctrine, had sought to call the attention of the 
legislature to its inconvenience by extreme instances. Sales were set 
aside after the lapse of such a length of time as 19 years, and even 40 
years. 16 A sub-purchaser who bought at a considerably advanced price 
was held by this alone to have notice of the first sale having been an 
undervalue. 17 In one case where the price paid was 200/., and the true 
value as estimated by the Court 238/., the sale was set aside on the ground 
of this undervalue, though the question was only incidentally raised 
and the plaintiff’s case failed on all other points. 18 

Finally Parliament found it necessary to interfere, and in 1867. 
by the Sales of Reversions Act (31 Viet. c. 4), now repealed 
and re-enacted by the Law of Property Act, 1925 (15 Geo. 5, 

x * Including mortgagee : Emmet v. Tottenham (1864) 10 Jur. N. S. 1090 ; 141 R. R. 804. 
1# Earl of Aylesford v. Morris (1873) L. R. 8 Ch. at 4^7. 

16 A digest of the cases was given in the first two editions (550, 2nd ed.), 

1# St> Albyn v. Harding (1859) 2 7 Beav. 11 ; Salter v. Bradshaw (1858) 26 Beav. i6z ; 

122 R. R. 68. 

17 Nesbitt v. Bemdge (1863) 32 Beav. 280, revd., 4 D. J. S. 45 ; 146 R. R. 215. 

11 Jones v. Ricketts (1862) 31 Beav. 130 ; 31 L. J. Ch. 753. 
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c *o), s. 174, it was enacted (s. i) that no purchase (defined by 
s. a to include every contract, fee., by which a beneficial interest 
in property may be acquired), made bona fide and without fraud 
or unfair dealing of any reversionary interest in real or personal 
estate, should after January i, 1868 (s. 3), be opened or set aside 
merely on the ground of under value. The Act was carefully 
limited to its special object of putting an end to the arbitrary rule 
of equity which was an impediment to fair and reasonable as 
well as to unconscionable bargains It left undervalue still a 
material element in cases in which it is not the sole equitable 
ground for relief. 10 

It had already been decided 20 that the repeal of the usury laws 21 
did not alter the general rules of the Court of Chancery as to deal- 
ings with expectant heirs. This decision was followed in Miller 
v. Cook and adhered to in Tyler v. Yates** and lastly in Earl of 
Aylesford v. Morris 24 and Beynon v. Cook 25 and in the two latter 
cases it has been clearly laid down that the rules are in like 
manner unaffected by the change in the law concerning sales of 
reversions. And this was confirmed by all the opinions delivered 
in O f Rorke v. Bolin gbroke 2t> in the House of Lords, though the 
particular transaction in dispute was upheld. 


RULES AS TO “ CATCHING BARGAINS " 

The effect of these rules is not to lay down any proposition of 
substantive law, but to make an exception from the ordinary 
rules of evidence by throwing upon the party claiming under a 
contract the burden of proving not merely that the essential 
requisites of a contract, including the other party’s consent, 
existed, but also that the consent was perfectly free. The ques- 
tion is therefore, what are “ the conditions which throw the bui- 
den of justifying the righteousness of the bargain upon the party 
who claims the benefit of it." 27 Now these conditions have never 


19 

so 
a 1 

aa 

aa 

z « 


aa 

aa 

a? 


Earl of Aylesford v. Morris (1873) L. R. 8 Ch. al 490. See also O'Rorke v. Bolingbroke 
(1877) 2 App. Ca. 814 ; Fry v. Lane (1888) 40 Ch. D. 312 ; 58 L. J. Ch. 113. 

Crofi v. Graham (1863) 2 D. J. S. 155 ; 139 R. R. 71. 

17 & 18 Viet. c. 90. Partial exceptions had been made by earlier Acts which it now 
seems useless to mention. 

(1870) L. R. 10 Eq. 641 ; 40 L. J. Ch. 11. 

(1871) L. R. 11 Eq. 265 ; L. R. 6 Ch. 665 ; 40 L. J. Ch. 768. 

(1871), L. R. 8 Ch. 484 ; this may now be regarded as the leading case on the subject. 
It should be observed that in Tyler v. Tates, ante, n. 23, a principal and surety made 
themselves liable for a bill which the principal had accepted during his minority, 
without knowing that there was no existing legal liability on the bill, and all the 
subsequent transactions were bound up with this : and the case was rested on this 
ground in the Court of Appeal (at 671). Cp. on this point Coward v. Hughes (1855) 
1 K. & J. 443 ; 103 R. R. 172, where a widow who during her husband’s life had 
joined as surety in nis promissory note executed a new note under the impression 
that she was liable on the old one, and without any new consideration, and the note 

was set aside ; see Southall v. Rigg (1851) and Forman v. Wright (1851) 1 1 C. B. 481 ; 

20 L. J. C. P. 145 ; 87 R. R. 731. 

(1875) L.R. loCh. 389. 

(1877) 2 App. Ca. 814. 

Earl if Aylesford v. Morris (1873) L. R. 8 Ch. at 492. 
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been fixed by any positive authority. We have seen that the Court 
of Chancery has refused to define fraud, or to limit by any 
enumeration the standing relations from which influence will 
be presumed. In like manner there is no definition to be found 
of what is to be understood by a “ catching bargain.” This being 
so we can only observe the conditions which have in fact been 
generally present in the exercise of this jurisdiction. These are: — 

(i) A loan in which the borrower is a person having little or 
no property immediately available, and is trusted in substance on 
the credit of his expectations. 

Obs. It is immaterial whether there is or not any actual dealing with 
the estate in remainder or expression of the contingency on which the 
fund for payment of the principal advanced substantially depends : 
Earl of Aylesford v. Morris (1873) L. R. 8 Ch. at 497. It is also im- 
material whether any particular property is looked to for ultimate 
payment. A general expectation derived from the position in society 
of the borrower’s family, the lender intending to trade on their probable 
fear of exposure, may have the same effect : Nevill v Snelling (1880) 
15 Ch. D. 679, 702; 49 L. J. Ch. 777 (Denman J.). 

(ii) Terms prima facie oppressive and extortionate ( i.e such 
that a man of ordinary sense and judgment cannot be supposed 
likely to give his free consent to them). 

Obs. An excessive rate of interest is in itself nothing more than a 
disproportionately large consideration given by the borrower for the 
loan : and it is not sufficient, standing alone, to invalidate a contract in 
equity : Webster v Cook (1867) L. R. 2 Ch. 542, where a loan at 60 per 
cent, per annum was upheld. Stuart V.-C. disapproved of the case in 
Tyler v Yates (1871) L. R. 11 Eq. at 276, but on another point. And 
see Parker v Butcher (1867) L. R. 3 Eq. 762, 767; 36 L. J. Ch. 552. 

(iii) A considerable excess in the nominal amount of the sums 
advanced over the amount actually received by the borrower. 

Obs. This appears in all modern cases in which relief has been given : 
deductions being made on every advance, according to the common 
practice of professed moneylenders, under the name of discount, com- 
mission, and the like. The result is that the rate of interest appearing 
to be taken does not show anything like the terms on which the loan 
is in truth made : and this may be considered evidence of fraud so far 
as it argues a desire on the part of the lender to gloze over the real 
terms of the bargain. A jury could, perhaps, not be directed so to 
consider it in a trial where fraud was distinctly in issue; though no 
doubt such circumstances, or even an exorbitant rate of interest, would 
be made matter of observation. 

(iv) The absence of any real bargaining between the parties 
or of any inquiry by the lender into the exact nature or value of 
the borrower’s expectations. 

Obs. These circumstances were relied on in Earl of Aylesford v Morris 
(1873) L. R. 8 Ch. at 496, as increasing the difficulty of upholding the 
transaction: cp. Nevill v Snelling (1880) 15 Ch. D. at 702-3. This 
again is the usual practice of the moneylenders who do this kind of 
business. Their terms are calculated to cover the risk of there being 
no security at all; moreover the borrower often wishes the lender not 
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to make any inquiries which might end in the matter coming to the 
knowledge of the ancestor or other person from whom the expectations 
are derived. The concealment of the transaction from the ancestor 
was held by Lord Brougham in King v Hamlet (1835) 2 M. & K. 456; 
39 R. R. 24, 327, to be an indispensable condition of equitable relief ; 
but this opinion is not now accepted : Earl of Aylesford v Morris (1873) 
L. R, 8 Ch. at 491. The decision in King v Hamlet (affirmed in the 
House of Lords, but without giving any reasons, 3 Cl. & F. 218; 39 R. 
R. 24) can be supported on the ground that the party seeking relief had 
himself acted on the contract he impeached so as to make restitution 
impossible. 

It seems safe to assert that in any case where these conditions 
concur the burden of proof is thrown on the lender to show that 
the transaction was a fair one: it seems equally unsafe to assert 
that they must all concur, or that any one of them (except perhaps 
the first) is indispensable. 

It may then be asked, By what sort of evidence is the lender 
to satisfy the Court that the borrower was not imposed on? As 
there is no reported case in which it was considered that the bur- 
den of proof lay upon the lender, and yet he did so satisfy the 
Court, it is impossible to give any certain answer to this question. 
It is evidently most improbable that in any case where the above- 
mentioned conditions are present, any satisfactory evidence should 
be forthcoming to justify the lender. 3 " Practically the question is 
whether in the opinion of the Court the transaction was a hard 
bargain 29 — that is, not merely a bargain in which the considera- 
tion is inadequate, but an unconscionable bargain where one 
party takes an unfair advantage of the other. 30 This jurisdiction 
is of considerable importance in British India and especially in 
the United (formerly North-West) Provinces, which have fur- 
nished an interesting line of cases.* 1 

An account stated for the purpose of a contract of this descrip- 
tion is of no more validity than the contract itself, and a recital 
of it in the security does not preclude the borrower from re-open- 
ing the account even as against purchasers or sub-mortgagees of 
the original lender who have notice of the general character of the 
transaction. For such notice is equivalent to notice of all the legal 
consequences. 83 

a 8 “ No attempt has been made to show by any independent evidence (if such a thing 
could be conceived possible) that the terms thus imposed on the plaintiff were fair and 
reasonable ” : L. R. 8 Ch. 496. 

23 See the judgment of the M.R. Beynon v. Cook (1875) L. R. 10 Ch, 391, n., and Nevill 
v. Snelling (1880) 15 Ch. D. at 703. 

30 Per Jessd M.R. in Middleton v. Brown (1878) 47 L. J. Ch. 411, C. A. ; Nevill v. 
Snelling (1880) 15 Ch. D. 679 ; 49 L. J. Ch. 777, where the lender systematically took 
advantage of a mistaken over-payment of interest by the borrower. 

31 See Kunwar Ram Lai v. Nil Kanth (1893) L. R. 20 Ind. App. U2 ; Rajah Mokham 

Singh v. Rajah Rub Singh , ib. 127, and cp. p, 314, note the present writer’s Law of 
Fraud, &c., in British India (Tagore Law Lectures 1693-4), 77 — 79 > C. A. 

s. 16 (3) and notes thereon in ed. Pollock and Mulla. 

Tottenham v. Green (1863) 32 L. J. Ch. 201 ; 139 R. R, 326 : a case decided undo 1 die 
old rule as to dealings with reversionary interests, but the principles seem applicable 
in all cases where the burden of proof is still on the lender. 
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The borrower who seeks relief against a contract of this descrip- 
tion must of course repay whatever sums have been actually 
advanced, with reasonable interest (according to the present prac- 
tice of the Court, usually 4 per cent.), and the relief is granted 
only on those terms. Moreover it is held not unjust that he should 
obtain it at his own expense, since he calls in the assistance of the 
Court to undo the consequences of his own folly : 33 and accord- 
ingly the general rule is to give no costs on either side. 34 

The rule of evidence casting a special burden of proof on the 
lender being peculiar to equity, there was generally no defence 
at law to an action brought by him to enforce a contract of this 
kind. But since the rule of evidence established in equity now 
prevails in every branch of the High Court, it seems that when 
a lender of money (not being a moneylender within the Acts to 
be presently mentioned, which protect borrowers quite otherwise) 
sues on a special contract, whether the contract be embodied in a 
negotiable instrument or not, and the borrower proves facts which 
bring the contract within the description of a “ catching bargain ” 
as understood by courts of equity, the lender must prove the 
reasonableness of the bargain; and if he fails to do so, he cannot 
recover on the special contract, but can recover his principal and 
reasonable interest as on a common count for money lent. This, 
however, is now of but little practical importance; and the import- 
ance of this class of cases is also diminished by the Infants’ Relief 
Act, 1874 (37 8c 38 Viet. c. 6s), which makes loans of money to 
infants absolutely void and forbids any action to be brought on a 
promise to pay debts contracted during infancy. See p. 51. 

MONEYLENDERS ACTS 

The Moneylenders Acts, 1900 ( 63 8c 64 Viet. c. 51) to 1957 
(17 8c 18 Geo. 5, c. si), impose special burdens on professional 
moneylenders 35 by way of registration, licensing, and otherwise, 
and enable the Court to set aside any teims which it considers 
“harsh and unconscionable” (the question being for the judge 
and not the jury), 38 with being bound by the former practice of 
courts of equity. 37 Excessive interest alone may be a sufficient 

38 Earl of Aylesford v. Morris (1873) L. R. 8 Ch. at 499. 

31 In the cases of sales of reversions under the former law on that head the practice 
was for some time to treat the suit as a redemption suit, and give the purchaser 
his costs as a mortgagee : but the later rule was to give no costs on either side, subject 
to exceptions for such special circumstances as unfounded charges of fraud by the 
borrower or refusal by the lender of principal with reasonable interest offered before 
trial. Reference to the cases is now omitted as of no practical use. 

35 As to the persons within this description, Litchfield v. Dreyfus [1906] z K. B. 535 ; 
75 L. J. K. B. 447 ; Edgelow v. MacElwee [1918] 1 K. B. 205 ; 87L. J. K. B. 738. So 
fat as any test can be assigned, it is readiness to lend money in a distinct way of 
business : occasional loans incidental to another business, or to genuine personal 
acquaintance, do not make a man a moneylender. 

3t Abrahams v. Dimmock [1915] 1 K. B. 662 ; 84 L. J. K. B. 802, C. A. 

97 Rea Debtor [1903] 1 K. B. 705 ; 72 L. J. K. B. 382, C. A. ; Samuel v. Newbold [1906] 
A. C. 461 ; 75 L. J. Ch. 705. 
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ground for relief; 38 the question of excess is for the judge.” The 
decisions on the Acts are now numerous; they illustrate no prin- 
ciple and nothing less than a complete collection of them will 
serve in practice. It is therefore thought useless to enter on details 
here. 3 ® 

ANALOGOUS TRANSACTIONS 

The same equitable principles apply, so far as they are applic- 
able to a transaction of sale as distinguished from loan, to the 
sale of reversionary interests by persons who are not in an inde- 
pendent position, as when the sale is made by a man only just of 
age in pursuance of terms settled while he was still an infant. 
Here the burden is on the purchaser to show the fairness of the 
transaction. He is not bound to show that the price given was 
absolutely adequate; but he is bound, notwithstanding the Sales 
of Reversions Act, 1867 (31 Viet. c. 4, p. 492), to show that it was 
such as, upon the facts known to him at the time, he might have 
reasonably thought adequate. Moreover he ought to see, where 
practicable, that the seller has independent legal advice. These 
rules seem to be established by O’Rorke v. Bolingbrokc /° which 
is remarkable as an almost singular instance of an impeached 
transaction with an “ expectant heir ” being upheld. There a 
father and son negotiated with a purchaser for the sale of the son’s 
reversionary interest expectant on the death of the father. The 
sale was completed three weeks after the son came of age. The 
price was agreed to after some bargaining; it was founded on a 
statement of value furnished by a third person, and would ha^e 
been adequate if the father’s life had been a good one. The pur- 
chaser did not know and had no reason to believe anything to 
the contrary, but it was in fact a bad life. The young man took 
no independent advice, being 41 penniless, and except for his 
father friendless.” 41 The father died within three months after 
the sale. Four years later the son sued to have the whole transac- 
tion set aside, but failed in the House of Lords after succeeding 
in the Court of Appeal in Ireland. The majority of the Lords 43 
held that the burden of proof was indeed on the buyer, but that 
he had satisfied it. In some cases unconscionable bargains of this 
kind are complicated with champerty. Where this is so the trans- 
action cannot, of course, be upheld. 43 

38 Samuel v. JVewbold , last note : see now s. 10 of the Act of 1927. 

38 The requirements of the Acts arc strictly enforced : see Merz v. South Wales Equitable 
Money Society [1927] 2 K. B. 366 ; 96 L. J. K. B. 1020, C. A. Even a borrower’s 
consent to judgment in an action by the lender is not conclusive : Mills Conduit 
Investment, Ltd . v. Leslie [1932] 1 K. B. 233 ; 100 L. J. K. B. 685, full C. A. 

40 (1877) 2 A PP* Ca. 814. Cp. Fry v. Lane (1888) 40 Ch. D. 312 ; 58 L. J. Gh. 1 13, where 
the seller was poor and ignorant, and the same solicitor purported to act for both 
parties. 

41 Lord Blackburn, 2 App. Ca. at 837. 

49 Lord Blackburn, Lord O'Hagan, and Lord Gordon, diss. Lord Hatherley. 

48 Rees v. De Bemardy [1896] 2 Ch. 437 ; 65 L. J. Gh. 656. 

GG 
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“ SURPRISE " 

Another alleged ground of equitable relief against contracts 
founded on the notion of an inequality between the contracting 
parties has been “surprise,” or “surprise and improvidence/' 
But this seems to be only a way of describing evidence of fraud 
or of a relation of dependence between the parties. 

The case of Evans v. Llewellin 11 may be taken as the typical 
instance. The plaintiff was a person of inferior station and educa- 
tion who acquired by descent a title in fee simple to a share in 
land in which the defendant had a limited interest. His title 
was first communicated to him by the defendant, who represented 
to him (as the fact appears to have been) that the circumstances 
of the family created a moral obligation in the plaintiff not to 
insist on his strict rights, and offered to purchase his interest for 
a substantial though not adequate consideration. The defendant 
suggested to the plaintiff to consult his friends in the matter, 
which however he did not do. Three days intervened between the 
first interview and the conclusion of the business by the accept- 
ance of the defendant's offer. It was considered that the plaintiff 
was under the circumstances not a free agent and not equal to 
protecting himself, and was taken by sui prise, and the sale was 
set aside . 44 The case seems somewhat anomalous, but, according 
to very high authority, it might still be followed in setting aside 
a contract as “ improvident and hastily carried into execution /' 45 
and it has been distinctly approved in the Court of Appeal in 
Chancery / 6 But no judicial authority can make “ surprise ” or 
“improvidence” a word of art, or bind lawyers to affirm as a 
general proposition that haste or imprudence can of itself be a 
sufficient cause for setting aside a contract, or even that there 
is any particular degree of haste or imprudence from which funda- 
mental error, fraud, or undue influence, will be invariably pre- 
sumed. “ The Court will not measure the degrees of understand- 
ing .” 47 “ Surprise ” and “ improvidence ” are matters from which 
it may be inferred, as a fact in particular cases, that there was no 
true consent, or that the consent was not free. What is recorded 
in such a case as Evans v. Llewellin 48 is not an enunciation of 
law, but an inference of fact which may be useful in the way of 
analogy but it is not binding as an authority. To this effect, 

44 (17B7) 2 Bro. C. C. 150 ; 1 Cox, 333 ; 1 R. R. 49, a fuller report, which is here 
followed ; the other if correct would reduce it to a plain case of fraud or at all events 
misrepresentation. In Hqygartk v. Wearing (1871) L. R. 12 Ecj. 320 ; 40 L. J. Ch. 577, 
which to some extent resembled this, the ground of the decision was a positive mis- 
representation as to the value of the property. 

46 Lord St. Leonards in Curson v. Belworthy (1852) 3 H. L. C. 742 ; 88 R. R. 319 ; there 
the appellant relied on express charges of fraud, which were not made out : but 
Lord St. Leonards thought he might possibly have succeeded if he had rested his 
case on the ground suggested. 

4# Per Turner L.J. in Baker v. Monk (1864) 4 D. J. S. 388, at 392 ; 146 R. R. 361. 

47 Bridgman v. Green (1755) Wilmot, 58, 61. 

41 (1787) 1 Cox, 333 ; 1 R. R. 49. 
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indeed, were the observations of the judges in the Bari of Bath 
and Mountague’s case as long ago as 1693/° In that case Baron 
Powel said (3 Ch. Ca. at 56) : 

u It is said, This is a Deed that was obtained by Surprize and Circum- 
vention. Now I perceive this word Surprize is of a very large and 
general Extent. ... I hardly know any Surprize that should be sufficient 
to set aside a Deed after a Verdict, unless it be mixed with Fraud, and 
that expressly proved.” (I.e. the verdict in favour of the deed precludes 
the party from asserting in equity that he did not know what he was 
about : for he should have set up that case at law on the plea of non cst 
factum.) “ It must be admitted that there was Deliberation, and Con- 
sideration and Intention enough proved to make it a good Deed at Law, 
otherwise there would not have been a Verdict for it ” : per L. C. ,1 . 
Treby, ib. at 74. 

The judgment of the Lord Keeper Somers is even more decided, 
and points out clearly the difference between an instrument which 
is void both at law and in equity, and one which is voidable in 
equity (p. 114): — 

“ It is true, it is charged in the Bill that this Deed was obtained by 
Fraud and Surprize. . . . But whosoever reads over the Depositions will 
see that the End they aimed at was to attack the Deeds themselves as 
false Deeds, and not truly executed; but that being tried at Law, and the 
Will and Deeds verified by a verdict, the Counsel have attempted to 
make use of the same Evidence, and read it all, or at least the greatest 
Part of it, as Evidence of Surprize and Circumvention. . . . 

11 Now, for this word (Surprize) it is a Word of a general Signification, 
so general and so uncertain, that it is impossible to fix it; a Man is 
surpriz’d in every rash and indiscreet Action, or whatsoever is not done 
with so much Judgment and Consideration as it ought to be : But I 
suppose the Gentlemen who use that Word in this Case mean such Sur- 
prize as is attended and accompanied with Fraud and Circumvention; 
such a Surprize indeed may he a good ground to set aside a Deed so 
obtain’d in Equity and hath been so in all Times ; but any other Surprize 
never was and I hope never will be, because it will introduce such a wild 
Uncertainty in the Decrees and Judgments of the Court, as will be of 
greater Consequence than the Relief in any Case will answer for.” 

Moreover the doctrine thus stated is exactly analogous to the 
undoubted law concerning inadequacy of consideration. The 
value of the subject-matter of a contract, and therefore the 
adequacy of the consideration, which depends on it, is in most 
cases easier to measure than the degree of deliberation or prudence 
with which the contract was entered into. 

5. LIMITS OF THE RIGHT OF RESCISSION 

The right of setting aside a contract or transfer of property 
voidable on the ground of undue influence is analogous to the 
right of rescinding a transaction voidable on any other ground, 
and follows the same rules with some slight modifications in detail. 

What is said in the last chapter of rescinding contracts for fraud 
#0 3 Ch. Ca. 55. Cp. Story, Eq. Jurisp. § 251. 
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or misrepresentation may be taken as generally applicable here. 
We proceed to give some examples of the special application of 
the principles. 

The right to set aside a gift or beneficial contract voidable 
for undue influence may be exercised by the donor’s representa- 
tives or successors in title 51 as well as by himself, and against not 
only the donee but persons claiming through him 53 otherwise 
than as purchasers for value without notice . 83 But the jurisdiction 
is not exercised at the suit of third persons. The Court will not 
refuse, for example, to pay a fund, at the request of a petitioner 
entitled thereto, to the trustees of a deed of gift previously exe- 
cuted by the petitioner, because third parties suggest that the gift 
was not freely made . 64 

On the other hand it is not necessary to the support of a claim 
to set aside a contract on the ground of undue influence to show 
that the influence was directly employed by another contracting 
party. It is enough to show that it was employed by some one who 
expected to derive benefit from the transaction, and with the 
knowledge of the other party or under circumstances sufficient to 
give notice of it. The most frequent case is that of an ancestor 
or other person in loco parentis inducing a descendant, &c., to 
give security for a debt of the ancestor. But if the other party 
does all he reasonably can to guard against undue influence being 
exerted (as by insisting on the person in a dependent position 
having independent professional advice), and the precautions he 
demands are satisfied in a manner he cannot object to at the time, 
the contract cannot as against him be impeached . 88 

It appears to be at least doubtful whether a contract can be 
set aside on the ground of influence exerted on one of the parties 
by a stranger to the contract who did rot expect to deri\e any 
benefit from it : 66 except where the contract is an arrangement 
between cestuis que trust claiming under the same disposition, 
and the trustee puts pressure on one of the parties to make con- 
cessions; the ground in this case being the breach of a trustee’s 
special duty to act impartially . 87 

41 E.g. Executor : Hunter v. Atkins (1832-4) 3 M. & K. 113 ; 41 R. R. 30 ; Coutts v. 
Acworth (1869) L. R. 8 Eq. 558. Assignee in bankruptcy : Ford v. Olden (1867) 
L. R. 3 Eq. 461 ; 36 L. J. Ch. 651. Devisee : Gresley v. Mousley (1861) 4 De CJ. & J. 
78. Heir : Holman v. Loynes (1854) 4 D. M. G. 270 ; 23 L. J. Ch. 529 ; 102 R, R. 

1 v. Baseley (1807) 14 Ves. 273, 289 ; 9 R. R. 276, 286. Cp. Molony v. Keman 
(1842) 2 Dr. & W. 31, 40 ; 59 R. R. 635. 

63 Cobbett v. Brock (1855) 20 Beav. 524, 528 ; 109 R. R. 523. 

34 Metcalfe's trust (1864) 2 D. J. S. 122 ; 33 L. J. Ch. 308 ; 139 R. R- 58. 

36 Compare Cobbett v. Brock (1855) 20 Beav. 524 ; 109 R. R. 523, with Berdoe v. Dawson 
(1863) 34 Beav. 603 ; 145 R. R. 693. As to what amounts to notice, Maitland v. 
Backhouse (1847) 16 Sim. 58 ; Tottenham v. Green (1863) 32 L. J. Ch. 201 ; 139 
R. R. 326. 

63 Bentley v. Mackay (1862) 31 Beav. 143, 151 (this point not dealt with on appeal). 
On principle the answer should clearly be in the negative as regards contracts. 
With gifts pure and simple, as to which there may be some doubt, we are not now 
concerned. 

61 Ellis v. Barker (1871) L. R. 7 Ch. 104 ; 41 L. J. Ch. 64. 
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The right to set aside a contract or gift originally voidable on 
the ground of undue influence may be lost by express confirma- 
tion 58 or by delay amounting to proof of acquiescence/* But any 
subsequent confirmation will be inoperative if made in the same 
absence of independent advice and assistance which vitiated the 
transaction in the beginning . 80 “ Frauds or impositions of the 
kind practised in this case cannot be condoned; the right to 
property acquired by such means cannot be confirmed in this 
Court unless there be full knowledge of all the facts, full know- 
ledge of the equitable rights arising out of those facts, and an 
absolute release from the undue influence by means of which the 
frauds were practised. To make a confirmation or compromise of 
any value in this Court the parties must be at arm’s length, on 
equal terms, with equal knowledge, and with sufficient advice and 
protection .” 61 And delay which can be accounted for as not 
unreasonable in all the circumstances is no bar to relief . 82 In 
short, an act, ” the effect of which is to ratify that which in justice 
ought never to have taken place ” ought to stand only upon the 
clearest evidence . 63 The effect of delay on the part of the person 
seeking relief is also subject to a special limitation. In a case 
between solicitor and client, or parties standing in any other con- 
fidential relation, less weight is given to the lapse of time than 
is due to it when no such relation subsists , 84 and it is of special 
importance that the confirming party should not only be fully 
acquainted with his or her rights but have independent advice. 8 ® 

In the case of a deliberate confirmation after the relation of 
influence has ceased to exist, it need not be shown that the donor 
knew the gift to be voidable : 88 otherwise where the alleged con- 
firmation is connected with the original transaction and takes 
place under similar circumstances . 87 


68 Sump V. Gaby (18512) 2 D. M. G. 623 ; 22 L. J. Ch. 352 ; 95 R. R. 257 ; Morse v. 
Royal (1806) 12 Ves. 355 ; 8 R. R. 338. 

68 Wright v. Vanderplank (1856) 8 D. M. G. 133, 147; 25 L. J. Ch. 753 ; 114R. R. 60; 

Turner v. Collins (1871) L. R. 7 Ch. 320 ; 41 L. J. Ch. 558 ; Alleard v. Skinner (1887) 

36 Ch. Div. 145 ; see especially per Lindley L.J. at 187. Cp. Nutt v. Easton [1899] 
1 Ch. 873 ; 68 L. J. Ch. 367 ; affd. [igoo] 1 Ch. 29 ; 69 L. J. Ch. 46, where the 
plaintiff’s case also failed on other grounds. 

60 Savery v. King (1856) 5 H. L. C. at 664 ; 25 L. J. Ch. 482 ; 101 R. R. 323. 

81 Moxon v. Payne (1873) L - R - 8 Ch. 881, 885 ; 43 L. J. Ch. 240. And a confirmation 
wiil not be helped by the presence of an independent adviser of the party confirming, 
if, in consequence of the continuing influence of the other party, his advice is in fact 
disregarded : ib. 

62 Kempson v. Ashbee (1874) L. R. 10 Ch. 15 ; 44 L. J. Ch. 195. 

88 Morse v. Royal (1806) 12 Ves. at 374 ; 8 R. R. at 341. 

84 Greeley v. Mouseley (1861) 4De G. & J. 78, 96 ; 28 L. J. Ch. 620 ; 124 R. R. 164. But 
even in a case between solicitor and client a delay of eighteen years has been held 
fatal : Champion v. Rigby (1830) 1 Russ. & M. 539 ; 31 R. R. 107. 

• B Barron v. Wulis [1900] 2 Ch. 121, 137 ; 69 L.J. Ch. 532, C. A. (in H. L. on broader 
grounds [1902] A. C. 271 ; 71 L. J. Ch. 609). 

•* Mitchell v. Homfray (1881) 8 Q,. B. Div. 587 ; 50 L.J. Q.. B. 460. In Tomson v. Judge 
(1885) 3 Drew. 300 ; 106 R. R. 362, there was not independent advice, and there 
was an attempt to conceal the real character of the transaction. But the considered 
opinion of Kindersley V.-C. on the general principle is doubtless a weighty one. 

47 Kempson v. Ashbee (1874) L. R. 10 Ch. 15 ; 44 L. J. Ch. 195. 
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An adoption of the instrument impeached for a particular pur- 
pose (as by the exercise of a power contained in it) may operate 
as an absolute confirmation of the whole. 8 * 

It seems that the presumption of influence arising from confi- 
dential relations is nor to be extended to cases where a merely 
trifling benefit is conferred.'"’ This is more than a simple applica- 
tion of the maxim De minimis non curat lex, for the transaction 
brought in question might be in itself of great magnitude and 
importance, though the advantage gained by one party over the 
other were not large. Indeed the case to which this principle 
seems most likely to be applicable is that of a transaction not of 
a commercial nature, and on such a scale that the parties, dealing 
fairly and deliberately, might choose not to be curious in weighing 
a comparatively small balance of profit or loss. 

•' Jarratl v. Aldam (1870) L. R. 9 Eq. 463 ; 39 L. J. Ch. 349. 

" Per Turner L.J. Rhodes v. Bate (1866) L. R. 1 Ch. at 258 ; ami Lindley L.J. Allcard 

v. Skinner (1887), 36 Ch. Div. at 185. 
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AGREEMENTS OF IMPERFECT OBLIGATION 

Under this head we propose to deal with topics of a miscel- 
laneous kind as regards their subject-matter and forming 
anomalies in the general law of conti act, but presenting in those 
anomalies some remarkable uniformities and analogies of their 
own. 

Between contracts which can be actively enforced by the per- 
sons entitled to the benefit of them, and agreements or promises 
which are not recognized as having any legal effect at all, there 
is another class of agreements which though they confer no right 
of action are recognized by the law for other purposes. These 
may be called agreements of imperfect obligation. 1 * Some writers 
(as Pothier) speak of imperfect obligations in the sense of purely 
moral duties which are wholly without the scope of law: and 
what we here call Imperfect Obligations are in the civil law called 
Natural Oligations. But this term, the use of which in Roman 
law is intimately connected with the distinction between ius civile 
and ius gentium would be inappropriate in English. 3 

Where there is a perfect obligation, there is a right coupled 
with a remedy, i.e t , an appropriate process of law by which the 
authority of a competent court can be set in motion to enforce 
the right. 

Where there is an imperfect obligation, there is a right without 
a remedy. This is an abnormal state of things, making an excep- 
tion whenever it occurs to the general law expressed in the maxim 
Ubi ius ibi remedium ; and it can be produced only by the opera- 
tion of some special rule of positive law. Such rules may operate 
in the following ways to produce an imperfect obligation : 

i. By way of condition subsequent, taking away a remedy 
which once existed. 

sf. By imposing special conditions as precedent to the existence 
of the remedy. 

3. By excluding any remedy altogether. 

We shall now endeavour to show what are the effects of an 
imperfect obligation in these three classes of cases. 


1 [Willis ton, Contracts, § 16, and Restatement of Contracts, § 14, are to the same effect 
as Pollock.] 

1 Sa vigny, Obi. 1 . 22 sqq . For a summary statement of the effects of a natural obliga- 
tion in Roman law, see Muirhead’s note on Gai. nga. 

9 The term covenant en ley de nature ” was applied by Bishop Stillington, C., to a 
parol agreement not to sue : 9 Ed. IV. 41, pi. 26. 
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1. REMEDY LOST: STATUTES OF LIMITATION 

Under the first head we have to notice the operation of the 
Statutes of Limitation, so far as it illustrates the present subject. 
The Statute of Limitation of James I (21 Jac. c. 16, s. 3) enacted 
that the actions therein enumerated — which, with an exception 
afterwards repealed comprised all actions on simple contracts 8 — 
should “ be commenced and sued ” within six years after the cause 
of action, and not after. [The Limitation Act, 1939 (2 8c 3 Geo. 6, 
c 21), s. 2 , replaces this by providing that “actions founded on 
simple contracts ” “ shall not be brought after the expiration of 
six years from the date on which the cause of action accrued.” 6 
The Act came into effect on July 1st, 1940 (s. 34), and does not 
affect any action or arbitration commenced before the commence- 
ment of the Act or the title to any property which is the subject 
of any such action or arbitration.] The Civil Procedure Act, 1833 
(3 &: 4 Will. 4, c. 42), s. 3, following the presumption of satisfac- 
tion after the lapse of twenty years which already obtained in 
practice, 7 enacted that ( inter alia) all actions of covenant or debt 
upon any bond or other specialty should be commenced and sued 
within twenty years of the cause of action. [This section was 
repealed by the Limitation Act, 1939, s 2, sub-s. (3) of which 
provides that “ an action upon a specialty shall not be brought 
after the expiration of twelve years from the date on which the 
cause of action accrued.”] The exceptions for disability do not 
concern us here, our object being not to define to what cases the 
statutes under consideration apply or have applied, but to observe 
the general results which follow when they are applicable. 

Now there is nothing in these statutes to extinguish an obliga- 
tion once created. The party who neglects to enforce his right 
by action cannot insist upon so enforcing it after a certain time. 
But the right itself is not gone. It is not correct even to say with- 
out qualification that there is no right to sue, for the protection given 
by the statutes is of no avail to a defendant unless he expressly 
claims it. Serjeant Williams, after noticing the earlier conflicts of 
opinion on this point, and some unsatisfactory reasons given at 
different times for the rule which has prevailed, concluded the 
true reason to be that “ the Statute of Limitations admits the 
cause or consideration of the action still existing, and merely 
discharges the defendant from the remedy.” 8 This alone shows 

4 Debts contracted by an infant are often compared to debts barred by the statutes 
of limitation ; and the comparison is just to this extent, that at common law they 
might be rendered enforceable in much the same manner, and practically the 
authorities are interchangeable on this point. But an infant’s contract is in its 
inception not of imperfect obligation, but simply voidable. 

3 As to the extent to which the statute applies to proceedings in equity, see Knox v. 
Gye (1871-2) L. R. 5 H. L. 656 ; 42 L. J. Ch. 234. 

0 [The Act is fully noted in Preston and Newsom, Limitation of Actions (2nd. ed., 1943) . 

7 Roddam v. Morley (1856-7) 1 De G. & J. 17 ; 26 L. J. Ch. 438 ; 118 R. R. 1. 

8 2 Wms. Saund, 163 ; cp. Scarpellm v. Atcheson (1845) 7 Q,. B. at 878 ; 14 L. J. Q. B. 
at 338, on the technical effect of a plea of the statute. The rule continues under 
the Judicature Acts, Order XIX, r. 15 (No. 21 1). 
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that an imperfect obligation subsists between the parties after the 
time of limitation has run out. In the case of unliquidated 
demands that obligation is practically inoperative, since an 
unliquidated demand cannot be rendered certain except by action 
or an express agreement founded on the relinquishment of an 
existing remedy. But in the case of a liquidated debt the con- 
tinued existence of the debt after the loss of the remedy by action 
may have other important effects. Although the creditor cannot 
enforce payment by direct process of law, he is not the less entitled 
to use any other means of obtaining it which he might lawfully 
have used before. Thus if he has a lien on goods of the debtor 
for a general account, he may hold the goods for a debt barred by 
the statute . 9 And any lien or express security he may have for 
the particular debt remains valid . 10 If the debtor pays money to 
him without directing appropriation of it to any particular debt, 
he may appropriate it to satisfy a debt of this kind : 11 much more 
is he entitled to keep the money if the debtor pays in on account 
of the particular debt, but not knowing whether by ignorance of 
fact or of law, that the creditor has lost his remedy. So an execu- 
tor may retain out of a legacy a barred debt owing from the 
legatee to the testator . 12 He may also retain out of the estate such 
a debt due from the testator to himself , and he may pay the 
testator's barred debts to other persons , 13 though not any par- 
ticular debt which has been judicially declared to be not recover- 
able from the estate : 14 and this even if the personal estate is 
insufficient . 15 But though a creditor may retain a barred debt it 
he can, he may not resist another claim of the debtor against him 
by a set-off of the barred debt: for the right of set-off is statutory, 
and introduced merely to prevent cross actions, so that a claim 
pleaded by way of set-off is subject to be defeated in any way in 
which it could be defeated if made by action . 18 This reason 
applies equally to all other cases of imperfect obligations. Herein 
our law differs from the Roman, in which compensatio did not 
depend on any positive enactment, but was an equitable right 
derived from the ius gentium . 

Again, the creditor’s lost remedy may be revived by the act of 
the debtor. The decisions on the statute of James I established 

• Spears v. Hartly (1800) 3 Esp. 81 ; 6 R. R. 814. 

10 Higgins v. Scot (1831) 2 B. & Ad. 413 ; 36 R. R. 607 ; Stager v. Aston (1857) 26 L. J 
Ch. 800 (on the statute of 3 & 4 Will. 4). 

11 Mills v. Fowkes (1839) 5 Bing. N. C. 455 ; 50 R. R. 750 ; Nash v. Hodgson (1855) 
6 D. M. G. 474 ; 25 L. J. Ch. 186 ; 106 R. R. 157. 

18 Courtenqyv. Williams (1844) 3 Ha. 539; 13 L. J. Ch. 461 ; 15 L. J. Ch. 204 ; 64R.R. 

403 ; cp. Rose v. Gould (1852) 15 Beav. 189 ; 92 R. R. 378. 

11 HOI v. Walker (1858) 4 K. & J. 166 ; 116 R. R. 286 ; Stahlschmidt v. Lett (1853) 
1 Sm. & G. 415 ; 06 R. R. 439. 

14 Midgley v. Midgley [1893] 3 Ch. 282 ; 62 L. J. Ch. 905, C. A. 

16 Loutis v. Rumney (1807) L. R. 4 Eq. 451 (not a considered decision). This is a peculiai 
rule. It is othenvise as to rlaimw not enforceable by reason of the Statute of Frauds, 
1677 : Re Rownson (1885) 29 Ch. Div. 358 ; 54 L. J. Ch. 950. 

14 The defence of set-off must be specially met by replying the statute of limitation : 
see 1 Wins. Saund. 431. 
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that a renewed promise to pay, or an acknowledgment from which 
a promise can be inferred, excludes the operation of the statute. 
[The following paragraphs were written by the author before 
the passing of the Limitation Act, 1939. The effect of that 
Act is considered on p. 507, post.] It was formerley held that 
the statute rested wholly on a presumption of payment, and 
therefore that any acknowledgment of the debt being unpaid, 
even though coupled with a refusal to pay, was sufficient. But this 
opinion has long since been overruled. 17 Again, it has been said 
that although the original remedy is gone, the original considera- 
tion remains as a sufficient foundation for a subsequent promise. 
But this explanation is not satisfying, since the consideration for 
the new promise is wholly past, and therefore insufficient accord- 
ing to modem doctrine. 18 The only theory tenable on principle 
seems to be that the statutes merely affect procedure, giving the 
debtor a defence which he may waive if he think fit. Neverthe- 
less it is held that the acknowledgment operates as evidence of a 
new promise, and therefore it is not effectual unless made before 
action brought. 19 

The modem law was concisely stated by Mellish L.J. “ There 
must be one of three things to take the case out of the statute. 
Either there must be an acknowledgment of the debt, from which 
a promise to pay is to be implied; or secondly, there must be an 
unconditional promise to pay the debt, or thirdly, there must be a 
conditional promise to pay the debt, and evidence that the con- 
dition has been performed.” 20 The promise must be to pay 
the debt as ex debito iustitiae ; a promise to pay as a debt of honour 
is insufficient, as it excludes the admission of legal liability. 31 
When the promise is implied, it must be as an inference of fact, 
not of law; the payment of interest under compulsion of law does 
not imply any promise to pay the principal. 32 An acknowledg- 
ment may be implied from the payment of interest or of part of 
the principal on account of the whole, without any admission in 
writing. 38 

17 2 Wins. Saund. 183, 184. 

18 See p. 139. 

18 Bateman v. Finder (1842) 3 Q,. B. 574 ; 1 1 L. J. Q. B. 281 ; 61 R. R. 319. 

*° Mitchell's claim (1871) L. R. 6 Ch. at 828. And see Wilby v. Elgec (1875) L. R. 10 
C. P. 497 ; 44 L.J. G. P. 254 ; Chasemore v. Turner (1874) (Ex. Ch.) L. R. 10 Q,. B 
500, 506, 510, 520 ; 45 L. J. Q.. B. 66, and the later case of Meyerhqjf v. Frohlich (1878) 
3 C. P. D. 333, in G. A., 4 C. P. Div. 63 ; 48 L. J. G. P. 43, which also show how 
much difficulty there may be in determining in a particular case whether there has 
been an unconditional promise : Quincey v. Sharpe (1876) 1 Ex. D. 72 ; 45 L. J. Ex. 
347 ; Sheet v. Lindsay (1877) 2 Ex. D. 314 ; 46 L. J. Ex. 249 ; Cooper v. Kendall 
[1909] 1 K. B. 405 ; 78 L. J. K. B. 580, G. A. A promise to pay what may be found 
due on taking an account is enough : see Langnsh v. Watts [1903] 1 K. B. 636 ; 
72 L. J. K. B. 435, G. A. [In Bowring-Hanbury's Trustee v. Bo wring-Hanbusy [1943] 
Ch. 104, a mere statement of fact was held not to be an acknowledgment (the case 
did not involve the Limitation Act, 1939).] 
al Maccord v. Osborne (1876) x C. P. D. 568 ; 45 L.J. C. P. 727 (on Lord Tenterden’s 
Act). 

Morgan v. Rowlands (1872) L. R. 7 Q,. B. 493, 498 ; 41 L.J. Q.B, 187. 

18 2 Wms. Saund. 181, 187 ; see also the notes to Whitcomb v. WkUing (1781) 1 Sm. L. C. 
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[The Limitation Act, 1939 (a 8c 3 Geo. 6, c. *1), ss. *3 — *5, now 
contains the statutory law as to this. The parts of it especially 
relevant to this book are the following: S. *3, sub-s. (4), provides 
that " where any right of action has accrued to recover any debt 
or other liquidated pecuniary claim . . . and the person liable 
or accountable therefor acknowledges the claim or makes any 
payment in respect thereof, the right shall be deemed to have 
accrued on and not before the date of the acknowledgment or the 
last payment”: provided that a payment of the interest due at 
any time shall not extend the period for claiming the remainder 
then due, but any payment of interest shall be treated as a pay- 
ment in respect of the principal debt. S. *4 requires every 
acknowledgment to be in writing signed b> the person making it; 
acknowledgment or payment may also be made by his agent or 
to the agent of the person whose title or claim is being acknow- 
ledged or, as the case may be, in respect of whose claim the pay- 
ment is being made. The Act does not define “ acknowledgment,” 
but it has been urged that the word does not require proof of 
any express or implied promise to pay and that the law is there- 
fore changed on this point. 25 * Having regard to the conflict of 
authority in decisions preceding the Act on what did constitute a 
promise, it is to be hoped that this is a correct interpretation of 
the Act. The Act, so far as it relates to acknowledgment of the 
debt, repeals and replaces provisions of the Statute of Frauds 
Amendment Act, i8s8 (9 Geo. 4, c. 14), ss. 1, 3, 4, 8, and the Mer- 
cantile Law Amendment Act, 1856 (19 8c 20 Viet. c. 97), ss. 9 — 14.] 
We have seen that by the operation of the statutes of limitation 
applicable to simple contracts the right itself is not destroyed, but 
only the conditions of enforcing it are affected. This law of limita- 
tion is a law relating not to the substance of the cause of action, 
but to procedure. Hence it follows that these enactments belong 
to the lex fori , not to the lex contractus, and are binding on all 
persons who seek their remedy in the courts of this country. 84 A 
suitor in an English court must sue within the time limited by the 

a#a [Preston & Newsom, Limitation of Actions (2nd ed. 1943), 210, replying on the 
interpretation put upon “ acknowledgment ” in the Civil Procedure Act, 1833 
(3 & 4 Will. 4, c. 42), s. 5, in Moodit v. Bannister (1859) 4 Drew. 432, 443. Sect. 5 
(repealed by the Limitation Act, 1939) was limited to specialty debts. We may add, 
on our own account, that the Lord Chancellor’s Law Revision Committee, on 
whose report the Limitation Act, 1939, was based, recommended that “ in respect 
of acknowledgment, simple contract debts should be put upon the same footing 
as specialty debts ” (Fifth Interim Report (1936) Cmd. 5334, p. 26). No doubt such 
a recommendation cannot be taken into account by the Court in interpreting the 
Act of 1939, and, as to the argument in Prestoti & Newsom, one must bear in mind 
the necessity of caution in construing one statute by reference to another ; but it 
would be lamentable if the Act of 1939 left the law relating to “ acknowledgment ” 
in the state of confusion described by Lord Sumner in Spencer v. Hemmerde [1922] 

2 A. C. 507, 519—536-] 

** This principle was approved and applied, after full discussion and very long delibera- 
tion by the Judicial Committee in Ruckmaboye v. Luhoobhoy (1853) 8 Moo. P. C. 5 ; 
97 R. R. 1. The only point that gave any real trouble was whether its application 
to Hindus at Bombay was compatible with the terms in which the personal law of 
Asiatic suitors was saved by the Charter of the Supreme Court then in force. 
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English statute, though the cause of action may have arisen ih a 
country where a longer time is allowed . 95 Conversely, an action 
brought in an English court within the English period of limitation 
is maintainable although a shorter period limited by the law of 
the place where the contract was made has elapsed, even if a 
competent court of that place has given judgment in favour of 
the defendant on the ground of that period having expired. 9 * And 
for this purpose a document under seal has been treated by an 
English court as creating a specialty debt, though made in a 
country where our distinction between simple contract and 
specialty debts does not exist, and more than six years before 
action brought . 97 

The House of Lords, as a Scots court of appeal, has had to 
decide a similar question as between the law of Scotland and the 
law of France. It was held that the Scottish law of prescription 
applied to an action brought in Scotland on a bill of exchange 
drawn and accepted in France, the right of action on which in 
France had been saved by judicial proceedings there . 38 In the 
case where the shorter of the two periods of limitation is that 
allowed by the foreign law governing the substance of the con- 
tract, and that period had elapsed, it is of course necessary to 
ascertain that the foreign law is analogous to our own in its opera- 
tion, and merely takes away the remedy without making the 
contract void at the end of the time of prescription. But it is 
considered that an actual destruction of the right would be so 
inconvenient and unreasonable that it may almost be presumed 
that such is not the operation of the law of any civilised state; 
and the English courts would not put such a construction on the 
foreign law unless compelled so to do by very strong evidence." 

We shall presently see that analogous questions concerning the 
lex fori may arise in other cases of imperfect obligations. 

2. CONDITIONS PRECEDENT TO REMEDY 

Under the second head fall the cases of particular classes of con- 
tracts where the law requires particular acts to be done by the 
parties or one of them (in respect of the form of the contract 

22 British Linen Co. v. Drummond (1830) 10 B. & G. 903 ; 34 R. R. 595. 

*• Huber v. Steiner (1835) 2 Bing. N. C. 202 ; 42 R. R. 598 (debt barred by French law) : 
Harris v. Quine (1869) L. R. 4 Q. B. 653 ; 38 L. J. Q,. B. 331 (debt barred by Manx 
law) : in the latter case Cockburn C.J. expressed some doubt as to the principle, 
admitting however that the rule was settled by authority : Savigny too (Syst. 8. 273), 
is for applying that law which governs the substance of the contract. Gp. Dicey, 
Conflict of Laws, 5th ed. 856. 

27 Alliance Bank of Simla v. Carey (1880) 5 C. P. D. 429 ; 49 L. J. C. P. 781 (a bond 
executed in British India). Possibly the use by British subjects of an English form, 
unmeaning at the place of execution, may justify the inference that they at that 
time intended the document to operate as an English deed. Otherwise the decision 
seems not easy to support. 

21 Don v. Lippman (1837) 5 Cl. & F. 1 ; 47 R. R. 1. See also 2 Wms. Saund. 399. 

29 Huber v. Steiner (1835J * Bing. N. G. 202 ; 42 R. R. 598, where it was in vain attempted 
to show that by the French law of prescription the right was absolutely extinguished. 
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or otherwise) as conditions precedent to the contract being recog* 
nized as enforceable. 


A. STATUTE OF FRAUDS 

The most important of the enactments thus imposing special 
conditions on contract is the fourth section of the Statute of Frauds, 
1677 (29 Car. 2, c. 3). 

The fourth section enacts that after the date there mentioned 

L< no action shall be brought whereby to charge any executor or admini- 
strator upon any special promise to answer damages out of his own 
estate; or whereby to charge the defendant upon any special promise to 
answer for the debt, default, or miscarriages of another person : or to 
charge any person upon any agreement made upon consideration of 
marriage; or upon any contract [or sale of lands, tenements, or heredita- 
ments, or any interest in or concerning them 30 ] ; or upon any agreement 
that is not to be performed within the space of one year from the making 
thereof; unless the agreement upon which such action shall be brought 
or some memorandum or note thereof shall be in writing, and signed by 
the party to be charged therewith or some other person thereunto by 
him lawfully authorized.” 

The terms of the 17th section (now superseded in England by 
s. 4 of the Sale of Goods Act, 1893; 56 8c 37 Viet. c. 71) were 
different, and raised a question whethei they did not wholly avoid 
agreements not satisfying its conditions; yet the better opinion 
was that the 17th section like the 4th, was only a law of proce- 
dure; 31 and the Sale of Goods Act has so settled it for the future 
by using the words “ shall not be enforceable by action.” And 
it seems that the statute does not prevent property from passing 
on an informal sale. 3 * 8 The cases of part acceptance of the goods or 
part payment of the pi ice are expressly provided for, either of 
these having the same effect as a duly made memorandum in 
writing. 

We now 1 etui n to the fourth section. For the sake of brevity 
we shall use the term “ informal agreement ” to signify any 
agreement which comes within this section and does not comply 
with its requirements. 

For some time it was not fully settled what was the effect of 
this enactment on informal agreements. There was some 
authority for saying it made them void. 33 It was never held neces- 
sary in the courts of law for a defendant sued on an informal 
agreement to plead the statute specially, as in the case of the 


*° [The words in brackets are now replaced by the following under the Law of Property 
Act, 1925, s. 40, sub-s. (1) : “ for the sale or other disposition of land or any interest 
in land.”] 

31 Lord Blackburn in Maddison v. Alderson (1883) 8 App. Ca. at 488 ; Brett L.J. in 
Britain v. RossUer (1879) 11 Q, B. D. at 127 ; 48 L. J. Ex. 362. To the same effect 
the majority of the Lords in Morris v. Baron [1918] A. C. 1 ; 87 L. J. K. B. 145 ; 
centra Lord Finlay [1918] A. C. at xi. 

• a Taplor v. G. E. Ry. Go. [1901] 1 K. B. 774 ; 7 ° J* B. 499. 

** [See Williams, Statute of Frauds, Section IV, ch. IV.] 
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statutes of limitation : and it was held (before the Common Law 
Procedure Act, 185s; 15 & 16 Viet. c. 76) that a special plea was 
not only unnecessary but bad as an " argumentative denial " of 
the contract declared upon. 34 Moreover an action cannot be main- 
tained when, although it is not brought to enforce any right 
ex contractu , the right which is the foundation of the plaintiff’s 
claim depends on an informal agreement. In Carrington v. 
Roots** the plaintiff sued in trespass for seizing his horse and 
cart: the defendant pleaded that they were incumbering and 
doing damage on his ground : the plaintiff replied a verbal agree- 
ment that the defendant should sell the crop of grass growing 
there to the plaintiff, and that the plaintiff might enter with his 
horse and cart to take them. It was held that this agreement was 
for the sale of an interest in land within s. 4, and that the plaintiff 
could not set it up, though it might have been available as a 
licence only in answer to an action for trespass. 3 * Both here and 
in the later case of Reade v. Lamb above cited the judges said 
distinctly enough that informal agreements were not only enforce- 
able but void. And so Sir W. Grant appears to have thought in 
Randall v. Morgan These dicta are not consistent with the 
decisions to be presently mentioned in which the existence of an 
imperfect obligation is implied. And there had also been judicial 
expressions of opinion the other way. But it is not necessary to 
notice these, for the point was expressly decided by the Court of 
Common Pleas in Leroux v. Brown?* where the earlier dicta are 
also considered. The action was on a contract not to be performed 
within one year, and made in France, where by the French law 
the plaintiff might have sued on it. For the plaintiff it was argued 
that s. 4 of the Statute of Frauds applied to the substance of the 
contract, and therefore, on general principles of private inter- 
national law, did not affect contracts which were made out of 
England, and which as to their substance were to be governed by 
the law of the place where they were made. But for the defen- 
dant it was answered that this enactment, like the Statute of 
Limitation, only affected the remedy, and was therefore a law 
of the procedure of the English courts, and as such binding on 

31 Reade v. Lamb (1851) 6 Ex. 130 ; 20 L. J. Ex. 161. Since the Judicature Acts the 
defence of the statute must always be distinctly raised on the pleadings. Order XIX. 
r. 15 ; cp. r. 20. The defendant need not specify on which section he relies, but 
if he does, he cannot alter it by amendment : James v. Smith [1891] 1 Ch. 384 ; 
63 L. T. 524, affd. (on other grounds) 65 L. T. 544. As to the former practice in 
equity, see Johnasson v. Bonkote (1876) 2 Ch. Div. 298 ; 45 L. J. Ch. 651. Once 
properly raised the defence is available without further repetition at any subsequent 
stage of the proceedings : ib. Conversely, a party who omits to raise it may be 
estopped from doing so in later proceedings upon the same matter : Humphries 
v. Humphries [1910] 2 K. B. 531, C. A. 

(1837) 2 M. & W. 248 ; 46 R. R. 583. 

*• Cp. Crosby v. Wadsworth (1805) 6 East, 602 ; 8 R. R. 566. 

,f (1805) 12 Ves. at 73 ; 8 R. R. at 293. 

aB (1852) 12 C. B. 801 ; 22 L. J. C. P. 1 ; 92 R. R. 869 ; and see per Lord Blackburn 
in Maddistm v. Alderson , note sl , p. 509. 
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all suitors who might seek to enforce their rights in those courts: 
the agreement might be good enough for any other purpose, but 
the plaintiff could not sue on it in England. And this view was 
adopted by the Court. Jervis C.J. said: “The statute in this 
part of it does not say that unless those requisites are complied 
With the contract shall be void , but merely that no action shall be 
brought upon it . . . The fourth section relates only to the pro- 
cedure and not to the right and validity of the contract itself/'** 
It will be observed that the plaintiff was here in the curious posi- 
tion of contending, in order to support his right to recover on a 
contract made in France, that it would have been absolutely void 
if made in England/ 0 If this decision and the reasons given for it 
are correct, it would seem to follow that a foreign or colonial 
court ought to enforce an English agreement, notwithstanding 
that it was informal under s. 4 of the Statute of Frauds, if it had 
the general requisites of a valid contract in English law, and was 
not informal according to the local law of procedure. 

It has even been argued that the words “ no action shall be 
brought" confine the operation of the statulc to civil process, so 
that an informal agreement for service not to be performed within 
a year might be enforced by criminal process under the Master 
and Servant Act, 1867 (30 8c 31 Viet. c. 141). But the Court held 
that such a construction would be too unreasonable, and the 
statute must mean that informal agreements are not to be enforced 
in any way/ 1 

It being established that the informal agreements we are con- 
sidering are not void, it follows that they give rise to imperfect 
obligations. We will now indicate the results. We have seen that 
neither the obligation itself, nor any right immediately founded 
on it, can be directly enforced. But it is recognized for the pur- 
pose of explaining anything actually done in pursuance of it, 
and anything so done may in many cases be a good consideration 
for a new obligation on a subsequent and distinct contract, or a 
sufficient foundation for a new obligation quasi ex contractu /* 


A. RESULTS : MONEY PAID 

Money paid under an informal agreement cannot be recovered 
back merely on the ground of agreement not being enforceable. 

39 [See also Dr. J. Williams in 50 L. Q,. R. (1934) 532 — 537.] 

45 Leroux v. Brown was doubted by Willes J. in Williams app. Wheeler resp. (i860) 
8 C. B. N. S. 399, 316 ; 125 R. R. 673. Savigny, Syst. 8, 270, also takes the opposite 
view. The case also took ( obiter ) a distinction between s. 4 and s. 17, which was 
not generally accepted. 

41 Banks v. Crossland (1874) L- R. 10 Q. B. 97 ; 44 L. M. J. C. 8. The Act was repealed 
by the Employers and Workmen Act, 1875 (38 & 39 Viet. c. 90). Qu. whether the 
decision be applicable to the malicious breaches of contract in particular cases 
which are made substantive offences by the Conspiracy and Protection of Property 
Act, 1875 (38 & gifVict. c. 86). 

41 [See Dr. J. Williams in 50 L. Q, R. (1934) 532 — 539*1 
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Thus if a responsibility has been assumed and executed under a 
verbal guaranty, the guarantor cannot recover back the money 
paid by him. 43 So a purchaser cannot recover a deposit paid on 
an informal agreement for the sale of land, the vendor remaining 
ready and willing to complete. 44 And not only can the one party 
keep money actually paid to him by the other, but if money is 
paid by A. to B. in order to be paid over to C. in pursuance of an 
informal agreement between A. and C. which C. has executed, 
then C. can recover it as money received to his use. In Griffith 
v. Young 45 the plaintiff was the defendant’s landlord. The defen- 
dant wished to assign to one P. which he could not do without 
the plaintiff’s consent. It was verbally agreed that P. should pay 
the defendant 100Z. for goodwill, out of which the defendant was to 
pay 40/. to the plaintiff for his consent to the assignment. P. knowing 
of this agreement paid the 100/. to the defendant: it was held 
that the defendant was liable to the plaintiff for 40/. in an action 
for money received to his use. Lord Ellenborough said: “ If one 
agree to receive money for the use of another upon consideration 
executed, however frivolous or void the consideration might have 
been in respect of the person paying the money, if indeed it were 
not absolutely immoral or illegal, the person so receiving it cannot 
be permitted to gainsay his having received it for the use of that 
other.” 

On the same principle, if on the faith of an informal agreement 
money has been paid in advance to a party who afterwards refuses 
or fails to perform his part of it, or has been expended on his 
account, it is conceived that proof of the agreement may be 
admitted to show what was in fact the consideration which has 
failed. 46 

But an executor may not pay or retain a debt which by reason 
of the Statute of Frauds the creditor cannot enforce. 47 


B. EXECUTION OF INFORMAL AGREEMENT 

The execution of an informal agreement may be shown as a 
fact, and the party who has had some benefit from such execution, 
so as in fact to get what he bargained for, cannot treat the bar- 
gain as a nullity. Thus the delivery of possession under an 
informal agreement for the sale of land is a good consideration 
for a promissory note for the balance of the purchase-money. 4 " 
It was held in the case cited that the bargain was for a future con- 
veyance, and that the defendant, who did not deny the plaintiffs’ 

44 Shaw v. Woodcock (1827) 7 B. & C. 73, 83, 84 ; 31 R. R. 158. Cp. Sweet v. Lee (1841 ) 
jM. & Gr. 452 ; 60 R. R. 546. 

44 Thomas v. Brown (1876) 1 Q,. B. D. 714 ; 45 L. J. Q. B. 8n. 

44 (1810) 12 East, 513 ; 1 1 R. R. 478. 

44 See Pulbrook v. Lowes (1876) 1 Q,. B. D. 284 ; 45 L. J. Q. B. 178. 

47 Re Rownson (1885) 29 Ch. Div. 358 ; 54 L. J. Cb. 950. 

44 Jones v. Jones (1840) 6 M. & W. 84 ; 55 R. R. 521. 
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allegation that they were willing to convey, had got all he bar- 
gained for. 

The same holds of an account stated. In Cocking v. Ward 49 
there was an oral agreement by an incoming tenant from year to 
year to pay 100Z. to the outgoing tenant: it was held that the 
agreement was within s. 4 of the statute, and the outgoing tenant 
could not recover the 100Z. on the agreement itself, but that on 
an account stated he could. 

Again, money due simply under an informal agreement from 
the plaintiff to the defendant cannot of course be set off; but the 
performance of an informal agreement by the defendant may be 
good as an accord and satisfaction. In Lavery v. Turley 50 the 
plaintiff sued for goods sold, 8cc. : the defendant pleaded an equit- 
able plea showing that in pursuance of an agreement between the 
parties (which turned out to be verbal) the defendant had given 
up to the plaintiff possession of a house and premises in satisfac- 
tion of the causes of action sued upon. The plea was held good, 
and it seems it was good enough at law (per Bramwell and 
Channell BB.). Pollock C.B. said: “It is pleaded as a fact that 
the defendant performed the agreement and the plaintiff accepted 
such performance in satisfaction. The objection that the agree- 
ment was not in writing is got rid of. The fourth section of the 
Statute of Frauds does not exclude unwritten proof in the case 
of executed contracts/’ 51 This of course does not mean that the 
agreement itself can in any case be sued upon/ 1 

It is admitted that if A. agrees informally with X. to sell land 
to him, and afterwards agrees in writing to sell the same land to 
Z., and then conveys to X. in pursuance of the first agreement, Z. 
has no equity as against X/ 2 


C. PART PERFORMANCE 


It is a well-known doctrine of equity that one who has partly 
performed an informal agreement for the purchase or hiring of 
land" is entitled to and can sue for a specific performance at the 
hands of the other party, if the acts of part performance have been 
done on the faith of an existing agreement, and have been of such 


" (1845) 1 C. B. 858 ; 15 L. J. C. P. 245 ; 68 R. R. 831. 

48 (i860) 6 H. & N. 239 ; 30 L. J. Ex. 48 ; 123 R. R. 485. 

81 Cp. South v. Strawbridge (1846) 2 C. B. 808, 814 ; 15 L. J. C. P. 170 ; 69 R. R. 615 

and remarks on the dictum there in Sanderson v. Graves (1875) L. R. xo Ex. 234, 

238, 241 ; 44 L. J. Ex. 210. 

61 Dawson v. Etti (1820) 1 J. 8 l W. 524 ; 21 R. R. 227. 

48 The doctrine is not attended to other transactions : Britain v. Rossiter (1879) 11 
Q,. B. Div. 123, 131 : 48 L. J. Ex. 362. See, however, per Kay J. MacManus v. 
Cooke (1887) 35 Ch. D. 681, 697 ; 56 L. J. Ch. 662. [Kay J. said “ Probably it 
would be more accurate to say it applies to all cases in which a Court of Equity 



„ _ tiw[i924]2Ch. 76— 77 5 ?3L V 

497 (where, however, the learned L.J. did not refer to MacManus v. Cooke) it is sub- 
mitted that the dictum of Kay J. represents a sounder principle ; the point is 
developed in Salmond & Winfield, Law of Contracts, 139 — 140.] 
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a kind that the parties cannot be restored to their original posi- 
tion 84 and if the existence of an agreement is reasonably to be 
inferred from the acts themselves, or they are 14 unequivocally 
referable to the contract he is equally liable to be sued.®* This 
seems to be the real meaning of the distinctions as to what is or is 
not a sufficient part performance. Payment of money is in itself 
an equivocal act, and therefore the part payment of purchase- 
money is not a sufficient part performance. 67 But payment of 
increased rent by a yearly tenant holding over has been held a 
sufficient part performance of an agreement for a lease. 58 Here the 
part performance consists not in the payment itself, but in a 
possession which, though continuous in time with the old posses- 
sion of the plaintiff as yearly tenant, is shown to be in fact referable 
to some new agreement. 59 This doctrine of part performance is 
not in direct contradiction of the Statute of Frauds. It would be 
erroneous to say that a court of equity accepts proof of an oral 
agreement and part performance as a substitute for the evidence 
required by the statute. The plaintiff’s right in the first instance 
rests not on contract but on a principle akin to estoppel; the 
defendant’s conduct being equivalent to a continuing statement 
to some such effect as this: It is true that our agreement is not 
binding in law, but you are safe as far as I am concerned in acting 
as if it were. A man cannot be allowed to set up the legal invalidity 
of an agreement on the faith of which he has induced or allowed 
the other party to alter his position. 60 In the law of Scotland such 
facts are said to 41 raise a personal exception.” 61 The same prin- 
ciple of equity is carried out in certain cases of representation 
independent of contract (see p. 516) and even of mere acquies- 
cence. In equity an owner may be estopped by acquiescence from 
asserting his rights, although there has not been any agreement 
at all. 62 This also explains why the plaintiff must show part per- 
formance on his own side, and part performance by the defendant 

64 Such as an intending lessor making material alterations at the lessee’s request : 

Rawlimon v. Ames [1925] 1 Ch. 96 ; 94 L. J. Ch. 113. 

51 Maddison v. Alderson (1883) 8 App. Ga. at 476 ; Bell’s Principles, 479, cited by Lord 
Selbome, ib. at 477. 

66 Biss v. Hygate [1918] 2 K. B. 314 ; 87 L. J. K. B. 1101. 

67 Lord Selborne, 8 App. Ca. at 479. Nor payment of rent in advance without posses- 
sion : Chapioniere v. Iximbert [1917] 2 Ch. 356 ; 86 L. J. Ch. 726, C. A. 

68 Nunn v. Fabian (1865) L, R. 1 Ch. 35 ; 35 L. J. Ch. 140. See explanation of that 
case by Baggallay L.J. in Humphreys v. Green (1882) 10 Q. B. Div. at 156 ; 52 L. J. Q-B. 
140 ; diss. Brett L.J. 10 Q,. B. Div. 160 ; per Byrne J. Miller G? Aldworth v. Sharp 
[1889] 1 Ch. 622, 624 ; per Swinfcn Eady L.J [1917] 2 Ch. 359, 360. 

39 This holds even where the possession was taken before the agreement was concluded : 
Hodson v. Heuland [1896] 2 Ch. 428 ; 65 L. J. Ch. 754. [See, too, Broughton v. Srutok 
£038] Ch. 505 ; 107 L. J. Ch. 204.] 

90 The reasons given m the older authorities are not as concordant or clear aB might 
be desired, but Lord Selbome’s opinion in Maddison v. Alderson (1880) 8 App. Ca. 
467, 475, is now accepted as a classical and sufficient exposition : see Romer J.’s 
review of the doctrine in Rawlinson v. Ames [1925] Ch. 96, 109 ; 94 L. J. Ch. 113. 

01 Bell, cited by Lord Selbome, 8 App. Ca. 476. 

98 See Ramsden v. Dyson (1865) L, R. 1 H. L. 129, 140, 168 ; Powell v. Thomas (1848) 
6 Ha. 300 ; 77 R. R. 116 ; a pd the remarks of Fry J. in Willmou v. Barber (1881) 
15 Ch. D. 96, 105. 
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would be immaterial/ 9 When the Court is satisfied that the plain- 
tiff has altered his position on the faith of an agreement* and that 
the defendant cannot be heard to deny the existence of that agree- 
ment, it proceeds to ascertain by the ordinary means what the 
terms of the agreement were. The proof of this is strictly collateral 
to the main issue, though the practical result is that the agreement 
is enforced. 


D. ANTE NUPTIAL AGREEMENTS 

The case of an agreement in consideration of marriage presents 
special difficulties, and has to be treated in an exceptional 
manner/ 4 It is thoroughly settled that the marriage itself does 
not constitute such a part performance as to make the agreement 
binding in equity in the manner just mentioned, though other 
acts may have that effect/ 3 

Then, what is the effect of a post-nuptial 11 note or memo- 
randum ” satisfying the requisites of the statute on an ante nuptial 
informal agreement? This is a rather complicated matter. It is 
not the Statute of Frauds alone that has to be considered in these 
cases, but also the Fraudulent Conveyances Act, 1571 (13 Eliz. 
c. 5)/* and the extensive application of it by judicial construction 
to voluntary dispositions of property. Two distinct questions are 
in fact raised: namely whether an informal antenuptial agree- 
ment can after the marriage be rendered valid as against the 
promisor , and whether a post-nuptial settlement can be made to 
relate back to such an agreement so as to be deemed a settlement 
made for valuable consideration and thus be rendered valid as 
against creditors. The first question is answered in the affirmative 
by the decision in Barkworth v. Young * 7 The case was decided 
on demurrer, and the facts assumed by the Court on the case made 
by the plaintiff’s bill were to this effect. The testator against 
whose estate the suit was brought had orally promised his 
daughter's husband before and in consideration of the marriage 
that at his death she should have an equal share of his property 
with his other children. After the marriage the testator made an 
affidavit in the course of a litigation unconnected with this agree- 
ment, in which he incidentally admitted it. It was held that the 
affidavit was a sufficient note or memorandum of the agreement 
within the Statute of Frauds, and that as such, although subse- 
quent to the marriage, it rendered the agreement binding on 
the testator. 

The second question is answered in the negative by the almost 

Caton v. Caton (186*) L. R. 1 Ch. at 148 ; 35 L. J. Ch. 292. 

64 See Dav. Conv. vot. 3, part 1, appendix No. i, for details. 

See Lassmee v. Timm (1849) 1 Mac. & G. 551, 571 ; 84 R. R. 158 ; Sureme v. 

Pinmger (1853) 3 D. M. G. 571, 575 ; 22 L. J. Ch. 419 ; 98 R. R. 229, 23a. 

** [Repealed and replaced by Law of Property Act, 1925, s. 172.] 

97 (1856) 4 Drew- 1 5 26 L. J. Ch. 153 ; 1 13 R. R. 297. ' 
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contemporaneous decision in Warden v. Jones.** That was a 
creditor’s suit to set aside a post-nuptial settlement. It was 
attempted to support the settlement as having been made pursuant 
to an oral ante-nuptial agreement. This agreement was not 
referred to in the settlement by any recital” or otherwise. Both 
Romilly M.R. and Lord Cranworth C. on appeal held that the 
settlement could not be supported : and Lord Cranworth inclined 
to think 70 that if the settlement had expressly referred to the agree- 
ment it would have made no difference. 

On the whole even if the imperfect obligation arising from 
an informal ante-nuptial agreement can be made perfect and bind- 
ing as between the parties by a post-nuptial note or memorandum, 
it appears that the marriage consideration cannot in this way be 
imported into a post-nuptial settlement made in pursuance of the 
agreement so as to protect it from being treated as a voluntary 
settlement and subject to the consequent danger of being set aside 
at the suit of the settlor’s creditors. There seems to be no ground 
in either case for drawing any distinction between promises made 
by one of the persons to be married and promises made by a third 
person to either of them. These doctrines appear to be both 
reasonable in themselves and not inconsistent with one another, 
as the Court of Appeal has now declared them not to be . 88 There 
is nothing unexampled in a transaction being valid as regards the 
parties to it and invalid as regards the rights of other persons. 

E. It is doubtful how far an informal agreement varying a 
perfect one can be relied on as a defence to an action brought on 
the original agreement. On principle it would seem that an agree- 
ment which will not support an action ought not to support a 
defence , 71 and there is good authority to that effect , 72 but none 
of recent date. 

There is yet another class of cases, not resting on contract or 
agreement at all, in which courts of equity have compelled persons 
to make good the representations concerning existing facts 74 on 
the faith of which they have induced others to act. The distinc- 
tion is pointed out by Romilly M.R. in Warden v. Jones : 73 and 
the extension of the doctrine to married women shows very forcibly 
that it has nothing to do with contract or capacity for contracting; 

4B (1857) 23 Beav. 487 ; 2 Dc G. &J. 76; 27 L. J. Ch. 190 ; 119R. R. 29. This is not 
inconsistent with Barkworth v. Young : see Re Holland [1902] 2 Ch. 360 ; 71 L. J. Ch. 
518, especially per Stirling L.J. The husband’s trustee in bankruptcy has no better 
right than the husband himself : ib. 

49 As to the effect of reciting a previous agreement, see Re Holland, last note. 

79 Notwithstanding Dundas v. Dutens (1790) x Ves. jun. 196 ; 1 R. R. 112. 

71 Cp. Chapin v. Freeland (1886) 142 Mass. 383. 

79 Noble v. Ward (1867) L. R. 2 Ex. 135, Ex. Ch. But as to the different case of un- 
conditional rescission, see Morris v. Baron [1918] A. C. 1 ; 87 L. J. K. B. 145. 

74 Per Lord Selbome, Citizens' Bank of Louisiana v. First National Bank of New Orleans 
(1873) L. R. 6 H. L. 352, 360 ; 43 L. J. Ch. 269 ; and Maddism v. Alderson (1883) 
8 App. Ca. at 473. 

79 (1837) 2 3 Beav. at 403 ; cp. Yeomans v. Williams (1865) L. R. 1 Eq. 184, 186 ; 35 
L. J. Ch. 283 ; and see Dav. Conv. 3, 640—646. 
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for a married woman’s interest in property, though not settled to 
her separate use, has repeatedly been held to be bound by this 
kind of equitable estoppel. 7 * This, of course, under the old law 
of married women’s incapacity. 


B. “slip” in marine insurance 77 
Anothei curious and important instance of an imperfect obliga- 
tion arising out of special conditions imposed on the formation of 
a complete contract is to be found in the case of marine insurance. 
In practice the agreement is concluded between the parties by a 
memorandum called a slip, containing the terms of the proposed 
insurance and initialled by the underwriters. 7 ' 1 It is the practice 
of some insurers always to date the policy as of the date of the 
slip. 79 At common law the slip would constitute a binding con- 
tract. This however is not allowed by the revenue laws. By the 
Stamp Act, 1891 (54 & 55 Viet. c. 39), s. 93, 80 “ A contract for sea 
insurance (other than such insurance as is referred to in the 55th sec- 
tion of the Merchant Shipping Act Amendment Act, 1862; 25 8c 26 
Viet. c. 63 81 ) \i.e. y against the owner’s liability for accidents of the 
kinds mentioned in s. 54 of that Act] shall be void unless the same 
is expressed in a policy of sea insurance.” 

Earlier statutes on the matter now before us were differently 
worded, and made every contract of insurance “ null and void to 
all intents and purposes ” which was not written on duly stamped 
paper or did not contain the prescribed particulars. (35 Geo. 3, 
c. 63, ss. 11, 14; 54 Geo. 3, c. 144, s. 3: the latter statute was 
expressly pointed, as appears by the preamble, against the practice 
of “ using unstamped slips of paper for contracts or memorandums 
of insurance, previously to the insurance being made by regular 
stamped policies.”) It was settled or these statutes that the pre- 
liminary slip could not be regarded as having any effect beyond 
that of a mere proposal : 82 and it was even held that the slip could 
not be looked at by a court of justice for any purpose whatever/ 1 

78 Sharpe v. Foy (1868) L. R. 4 Ch. 35 ; Lush's trusts (1869) ib. 591. 

77 [See Amould, Marine Insurance (lath cd. 1939), §§ 34 -wl 

78 For the form of this, see L. R. 8 Q,. B. 471; L. R. 9 Q,. B. 420. In the case of fire 
insurance, there being no statutory requirement, there is nothing to prevent a slip 
from forming a complete contract of insurance ; the burden of proof is on the under- 
writer to show a contrary intention ; and there is not any implied condition that a 
policy shall be put forward for signature within a reasonable time : Thompson v. 
Adams (1889) 23 Q.. B. D. 361. 

79 See L. R. 8 Ex. 199. The Marine Insurance Act, 1906 (6 Ed. 7, c. 41), s. 21 
provides that, for the purpose of showing when the contract was concluded, reference 
may be made to the slip or covering note or other customary memorandum of the 
contract, although it be unstamped.] 

80 As to stamping and production in evidence (which does not affect our present subject), 
see s.s 95—97 : there is a special penalty of 100/. instead of the usual 10 /. for stamping 
in Court. This Act is not affected by the Marine Insurance Act, 1906. 

81 Now Merchant Shipping Act, 1894 (57 & 58 Viet. c. 6o), s. 506. 

89 See per Willes J. in Xmas v. Wickham (1866) L. R. 2 H. L. 206, 314 ; 36 L. J. G. P. 

313 ; Smith's case (i860) L. R. 4 Ch. 611 ; 38 L. J. Ch. 681. 

89 See Marsdm v. Reid (1803) 3 East, 572 ; 7 R. R. 516. 
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The change in the language of the modem statute law, which 
dates from 1867, 84 has given the Courts the opportunity of adopt- 
ing a more liberal construction without actually overruling any 
former authorities. 

It has now for many years been judicially recognized that the 
slip is in practice and according to the understanding of those 
engaged in marine insurance the complete and final contract 
between the parties, fixing the terms of the insurance and the 
premium, and neither party can without the assent of the other 
deviate from the terms thus agreed on without a breach of faith. 
Accordingly, though the contract expressed in the slip is not valid, 
that is, not enforceable, it may be given in evidence wherever it 
is, though not valid, material. 85 In the case referred to the slip 
was admitted to show whether the intention of the parties was to 
insure goods by a particular named ship only, or by that in which 
they might be actually shipped, whatever her name might be. A 
•still more important application of the same principle was made 
in Cory v. Patton / 6 where it was held that the time when the con- 
tract is concluded and the risk accepted is the date of the slip, at 
which time the underwriter becomes bound in honour, though 
not in law, to execute a formal policy; that the Court, when a duly 
stamped policy is once before it, may look to the slip to ascertain 
the real date of the contract; and therefore that if a material fact 
comes to the knowledge of the assured after the date of the slip 
and before the execution of the policy, it is not his duty either in 
honour or in law to disclose it, and the non-disclosure of it does 
not vitiate the policy. This holds though after the completion of 
the contract by the slip a new term be added for the benefit of the 
underwriters. 87 The same doctrine has been considered and 
allowed, though not directly applied, in other cases. In Fisher v. 
Liverpool Marine Insurance Co . 88 the slip had been initialled but 
the insurance company had executed no policy. In the case of an 
insurance with private underwriters it is the duty of the broker 
of the assured to prepare a properly stamped policy and present 
it for execution. But in the case of a company the policy is pre- 
pared by the company, executed in the company's office, and 
handed over to the assured or his agent on application. It was held 
that there was no undertaking by the company, distinguishable 
from the contract of insurance itself, to do that which it would 
be the duty of a broker to do in the case of private underwriters; 


84 30 & 31 Viet. c. 33, repealed, except two sections not here relevant [which had been 
repealed by an earlier Act], and on this point substantially re-enacted, by the Stamp 
Act, 1891 (54 & 55 Viet. c. 39). 

84 Per Cur. Ionides v. Pacific Insurance Co. (1871) L. R. 6 Q. B. 674, 685 ; affd. in Ex. Ch. 
7 Q,. B. 517 ; 41 L. J. Q,. B. 33, 190. 

84 (1872) L. R. 7 Q., B. 304 ; see further, s. c. 9 Q,. B. 577 ; 43 L. J. Q,. B. 181. 

87 Lisham v. Northern Maritime Insurance Co . (1875) *-■ R. 8 C. P. 216 ; affirmed in 
Ex. Ch. 10 C. P. 179 ; 44 L. J. C. P. 185. 

48 (1874) L. R. 8 Q. B. 469 (Blackburn J. diss.) ; affd. in Ex. Ch. 9 Q. B. 418 j 43 
L. J. Q,. B. 1 14. 
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that the only agreement of the company with the assured was one 
entire agreement made by the initialling of the slip, and that as 
this was an agreement for sea insurance, the statute applied and 
made it impossible to maintain any action for a breach of duly 
with regard to the preparation and execution of a policy. In 
Morrison v. Universal Marine Insurance Co., 6 ® the question arose 
of the effect of delivering without protest a stamped policy pur- 
suant to the slip after the insurers had discovered that at the date 
of the slip a material fact had been concealed. It was held in the 
Exchequer Chamber, reversing the judgment of the Court below, 
that the delivery of the policy did not preclude the insurers from 
relying on the concealment, but that it was a question properly 
left to the jury whether they had or had not elected to abide by 
the contract. This implies not only that the rights of the parties 
are determined at the date of the slip, but that the execution of 
the stamped policy afterwards has little or no other significance 
than that of a necessary formality. 90 In the case of a mutual marine 
insurance association, a letter by which the assured undertook to 
become members of the association was admitted as part of one 
agreement with the stamped policy, to show that the assured were 
contributories in the winding-up of the association. 91 In the 
winding-up of another such association a member has been 
admitted as a creditor for the amount due on his policy, though 
unstamped, when the liability was admitted by entries in the 
minute books of the association, which seem to have been con- 
sidered equivalent to an account stated. 


UNSTAMPED DOCUMENTS GENERALLY 

It has already been observed that the general revenue laws as 
to stamp duties are on a different footing. However their effects 
may in one or two cases resemble to some extent those which 
under the present head we have attempted to exhibit. Thus, if an 
unstamped document combines two characters (as, for instance, 
if it purports to show both an account stated and a receipt), and if 
in one of those characters it requires a stamp, and in the other not, 
it may be given in evidence in the second character for any pur- 
pose unconnected with the first. 93 [But this is no longer law since the 
Stamp Act, 1891 (54 8c 55 Viet. c. 39), s. 14, sub-s. (4). In Fengl v. 
Fengl* 4, it was held, on the interpretation of this sub-section, 
that an unstamped document, which requires a stamp, cannot be 
received in evidence, except in criminal proceedings, for any pur- 
pose whatever, including a collateral purpose.] 
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(1873) L. R. 8 Ex. 40, in Ex. Gh. ib. 197 J 42 L. J. E*. 115. 

See the judgment of Cleasby B. in the Court below, L. R. 8 Ex. at 60. 

Bbth & Co.'s case (187a) L. R. 13 Ex. 529. 

Martin's claim (187a) L. R. 14 Eq. 148 ; 4* L. J. Ch. 679. 

Mathesm v. Ross (1849) 2 H. L. C. 286 ; 81 R. R. 153* . . 

[[1914] P. 274 ; 84 L. J. P. 29. Pollock seems to have overlooked this decision.] 
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In a case where the parties to an agreement in writing had 
afterwards varied its terms by a memorandum in writing, and the 
memorandum was not stamped, the plaintiff joined in his action 
a count on the agreement in its original form and another on the 
agreement as varied : and when it appeared by his own evidence 
that the memorandum did materially alter the first agreement, 
but was unavailable for want of a stamp, it was held that he could 
not fall back on the agreement as it originally stood.® 3 Neither 
this decision, nor the earlier authorities on which it rested, were 
referred to in Noble v. Ward . 96 In that case there was a substi- 
tuted agreement which was unenforceable under s. 17 of the 
Statute of Frauds, 1677: 97 and it was held that as the parties had 
no intention of simply rescinding the former agreement, that 
former agreement remained in force. The two cases, if they 
can stand together, must do so by reason of the distinction between 
a contract the record of which is unavailable for want of a stamp, 
and an agreement which cannot be sued on at all if the defendant 
pleads the statute. 

C. PROFESSIONS REGULATED BY STATUTE 

There are many statutes which impose special conditions on the 
exercise of particular professions and occupations and the sale of 
particular kinds of goods. Most of these, however, are so framed, 
or have been so construed, as to have an absolutely prohibitory 
effect, that is, not merely to take away or suspend the remedy by 
action, but to render any transaction in which their provisions are 
disregarded illegal and void. The principles applicable to such 
cases have been considered under the head of Unlawful Agree- 
ments. In a few cases, however, there is not anything to prevent 
a right from being acquired, or to extinguish it when acquired, 
but only a condition on which the remedy depends. Of this kind 
are the provisions of the Solicitors Act (22 8c 23 Geo. 5, c. 37), 1932, 
with respect to solicitors, and of the Medical Act, 1858 (21 Sc 22 
Viet. c. 90) with respect to medical practitioners. 

Under the Solicitors Act, 1932, s. 50, superseding and sub- 
stantially re-enacting earlier provisions, a solicitor practising in 
any court without having a practising certificate then in force, is 
not capable (nor is any other person) of recovering costs for any 
business done by him while uncertificated. This, however, does 
not make it unlawful for the client to pa) such fees if he thinks 
fit, nor for the solicitor to take and keep them. A defeated party 
in an action who has to pay his adversary's costs is bound by any 
such payment which has been actually made, and cannot claim 
98 Reedy. Deere (1827) 7 B. & C. 261 ; 31 R. R. 190. 

>a (1867) L. R. 1 Ex. 1 17 ; in Ex. Ch. 2 Ex. 135 ; but otherwise where the substituted 

agreement has been executed in part ; for this shows that the old one is gone : 

Sanderson v. Graves (1875) L. R. 10 Ex. 234 ; 44 L. J. Ex. 210. 

97 Now repealed and substantially re-enacted by the Sale of Goods Act, 1893 (56 & 57 

Viet. c. 71), s. 4. 
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to have it disallowed after taxation. 1 But, since the Attorneys and 
Solicitors Act, 1874 (37 & 38 Viet. c. 68; replaced by the Act of 
*93*) at all events, a successful party whose solicitor was unc&rtifi- 
cated cannot recover costs if the objection is made on taxation, 3 
Nor can a solicitor retain out of funds advanced by his client (not 
knowing him to be uncertificated), costs which as being incurred 
under those conditions, would not be allowed on taxation. 9 Some 
further details given in earlier editions are now omitted partly 
as being obsolete and partly as not illustrating any matter of 
principle/ 


MEDICAL PRACTITIONERS 

The rights of medical practitioners now depend on the Medical 
Acts, 1858 (21 8c 22 Viet. c. 90) and 1886 (49 8c 50 Viet. c. 48), and 
(in England only) the Apothecaries Act (55 Geo. 3, c. 194)“ Before 
the Medical Act the state of the law so far as concerned physicians 
(but not surgeons or apothecaries) was this: It was presumed, in 
accordance with the general usage and understanding, that the 
services of a physician were honorary, and were not intended to 
create any legal obligation: hence no contract to pay for them 
could be implied from his rendering them at the request either of 
the patient or of a third person. But this was a presumption only, 
and there was nothing contrary to law in an express contract to 
pay a physician for his services, which contract would effectually 
exclude the presumption. 5 

The Medical Act, 1886 (49 8c 50 Viet, c 48), s. 6, enables every 
registered medical practitioner to recover his expenses, charges, 
and fees, unless restrained by a prohibitory by-law of a college of 
physicians of which he is a fellow. 8 Accordingly there is no longer 
any presumption of honorary employment. 7 It remains competent 
however for a medical man to attend a patient on the understand- 
ing that this attendance shall be gratuitous, and whether such an 
understanding exists or not in a disputed case is a question of fact 
for a jury. 8 

1 Fullalove v. Parker (1862) 12 C. B. N. S. 246 ; 31 L. J. G. P. 239, 240. 

2 Fowler v. Monmouthshire Canal Co. (1879) 4 Q,. B. I). 334 ; 48 L. J. Q.- B. 457. 

3 Browne v. Barber [1913] 2 K. B. 553 ; 82 L. J. K. B. 1006, C. A. 

4 As to special agreements between solicitor and client, they are now contracts under 
special regulation as to mode of enforcement and otherwise. See the Solicitors 
Act, 1932, Part V. 

6 This is still in force subject to certain amendments made by the Apothecaries Act 
Amendment Act 1874 (37 & 38 Viet. c. 34) : see Davies v. Makuna (1885) 29 Ch. 
Div. 596 ; 54 L. J. Ch. 1 148. 

5 Veitch v. Russell (1842) 3 Q,. B. 928 ; 12 L. J. Q,. B. 13. No such presumption ousts 
in the United States ; and qu. how far, if at all, it exists in British dominions beyond 
seas. 

• Such by-laws have been made by the Royal College of Physicians in London, and 
(though apparently without compulsory force under the Act) the Royal College 
of Surgeons of England, , . 

f Gibbon v. Budd (1863) 2 H. & C. 92 ; 32 L - J- Ess- 182 ; 133 R. R. 586 (on the similar 
provision of the Act of 1858, which is repealed by the Ait of 1886). See judgment 
of Martin B. 

Gibbon v, Budd, last note. 
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By the Apothecaries Act 55 Geo. 3, c. 194, s. at, an apothecary 
cannot recover his charges without having a certificate from the 
Apothecaries’ Society; and this is not repealed by the Medical 
Acts.* 

It seems that a practitioner must have been registered at the 
time of rendering the services sued for, not merely at the time of 
suing, 10 decisively and at all events as to apothecaries; for an 
unrepealed section of the Apothecaries Act (55 Geo. 3, c. 194), s. 20, 
expressly forbids unqualified persons to practise; and in the clear 
opinion of the Court on the construction and intention of the 
Medical Act also. 

A qualified practitioner cannot recover for services rendered by 
an unqualified assistant who in fact acted without his specific 
direction or advice. 11 

Similarly an agreement by a qualified practitioner to assist an 
unqualified one is bad, though perhaps an unqualified person 
might lawfully carry on medical business through qualified assis- 
tants if he did not act as a practitioner himself. 12 

3. CASES WHERE NO REMEDY ALLOWED 

We now come to the cases in which some positive rule of law 
or statutory enactment takes away the remedy altogether. 

The only cases known to the writer in which there is a rule of 
law to this effect independent of any statute are those of the 
remuneration of barristers engaged as advocates in litigation and 
(to a limited extent) of arbitrators. 

With regard to arbitrators the better opinion appears to be that 
they are in the same condition as physicians were at common law. 
It is said that an arbitrator cannot recover on any implied con- 
tract for his remuneration, but this is by no means certain [and 
such modern authority as there is favours the view that there can 
be recovery on an implied contract. 11 ] There is no doubt that he 
can sue on an express contract. 14 

■ Sec decisions on this Act collected i Wins. Saund. 513-4. S. 31 of the Medical Act, 
1858 (21 & 22 Viet. c. 90), enabled a practitioner to sue only “ according to his 
qualification,” and a qualification in one capacity did not entitle him to sue for 
services rendered in another : Leman v. Fletcher (1873) L. ® Q.* B. 319 j 4 s 
L. J. Q,. B. 214. But these words do not occur in the Act of 1886, which on the other 
hand requires all practitioners to be generally qualified. 

10 Iceman v. Houseley (1874) L. R. 10 Q,. B. 66 ; 44 L. J. Q,. B. 22 (notwithstanding 
Turner v. Reynall (1863) 14 C. B. N. S. 328 ; 32 L. J. C. P. 164 ; 135 R. R. 719). 

11 Alvarez de la Rosa v. Prieto (1864) 16 G. B. N. S. 578 ; 33 L. J. C. P. 262 ; Howarth 
v. Brearley (1887) 19 Q. B. D. 303 ; 56 L. J. Q,. B. 543. 

12 Davies v. Makuna (1885) 29 Ch. Div. 596 ; 54 L. J. Ch. 1 148. The decisions on the 
construction of the various penal sections of medical and other like Acts directed 
against unqualified practitioners who hold themselves out as qualified are not within 
the scope of the present work. 

12 [See Russell on Arbitration (13th ed. 1935), 437, and the cases there cited, especially 
Bnwn v. Llandovery Terra Cotta , Ltd. (1909) 25 T. L. R. 625.] 

14 Hoggins v. Gordon (1842) 3 Q,. B. 466 ; 11 L. J. Q,. B. 286 ; 61 R. R. 257 ; Veitch v. 
Raw#// (1842) 3 Q.. B. 928 ; 12L.J. Q.. B. 13. In Crompton v. Ridley (1887) 20 Q..B. D 
48, 52, A. L. Smith J. thought that m mercantile arbitrations a promise to pay for 
the arbitrator’s services might well be implied. When a case is referred by the Court. 
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counsel's fees 

The position of a barrister is different. 

It was formerly a current opinion that in the case of counsel, 
as in that of a physician, there was a presumption of purely honor- 
ary employment, derived from the custom of the profession, but 
that this presumption would be excluded by proof of an express 
contract . 15 But the decision of the Court of Common Pleas in 
Kennedy v. Broun 10 established the unqualified doctrine that ” the 
relation of counsel and client renders the parties mutually incap^ 
able of making any legal contract of hiring and service concerning 
advocacy in litigation.” The request and promises of the client, 
even if there be express promises, and the services of the counsel, 
“ create neither an obligation nor an inception of obligation, nor 
any inchoate right whatever capable of being completed and made 
into a contract by any promise.” 

On the other hand, there is apparently no reason to doubt the 
validity of an express contract to remunerate a barrister for ser- 
vices which, though to some extent of a professional kind, and 
involving the exercise of professional knowledge, do not imolve 
any relation of counsel and client between the contracting parties : 
as when a barrister acts as arbitrator or returning officer. 17 . The 
want of attending to this distinction has led to such cases being 
cited as authorities for the general proposition that a barrister 
can recover fees on an express contract. 

Moreover, it has been argued Lhat an express contract even 
between counsel and client may still be good as to non-litigious 
business. A claim of this sort made against an estate under 
administration was disposed of by Giffard L.J. on the ground 
which was sufficient for the particular decision, that at all events 
a solicitor has not general authority to bind his client by such a 
contract: but he also observed that such applications had never 
been successful, and expressed a hope that they never would be. 1 ” 
And it must be remembered that although the rule laid down in 
Kennedy v. Broun is in its terms confined to litigation, and the 


IK 

1 « 

17 

II 


the referee’s or arbitrators remuneration is determinable by the Court : Supreme 
Court of Judicature (Consolidation) Act, 1925 (15 & 16 Geo. 5, c. 49), s. 90, replacing 
the Arbitration Act, 1889 (52 & 53 Viet. c. 49), s. 15. 

So Lord Denman seems to have been inclined to think in Veitch v. Russell (1832) 
3 0 ,-B. 928; 12L.J.Q,. B. 13; and the Irish case of Hobart v. Butler (1859) 9 Ir. C. L. 
157, though it did not decide the point, proceeded to some extent on the same 


v. 

Mostyn v. Mosijm T1870) L. R. 5 tfh~ 457, 459 5 39 L. J. Ch. 780. The cases there 
referred to in argument in favour of the counsel’s claim seem, with the sole exception 
of Hobart v. Butler (1859) 9 Ir. C. L. 157, irrelevant. For instance, Doe d. Bennett v. 
Hale (1850) 15 Q. B. 171 ; 18 L. J. Q.. B. 353 ; 81 R. R. 540, shows only that there 
is no absolute rule of law that in a civil cause a barrister may not be instructed 
directly by the client, and throws no light whatever on any question of a right to 
recover fees. Hobart v. Butler* was itself really a decision against a similar claim and 
on an almost identical point. 


assumption. 

(1863) 13 G. B. N. S. 677 ; 32 L- J- C. P. 137 ; *34 696. 

Hoggins v. Gordon (1842) 3 Q,. B. 466 ; n L. J. Q.. B. 286 ; 61 R. R. 257 ; 
Guardians of Kensington Union (184.1) 3 Q. B. Q 35 * n - 
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word advocate, not counsel, is studiously used throughout the 
judgment, yet the rule is founded not on any technical distinction 
between one sort of business and another, nor on any mere pre- 
sumption, but on a principle of general convenience supported by 
unbroken custom. No doubt it may be said that some of the 
reasons given for the policy of the law do not apply in their full 
extent to non-litigious business; and it is doubtful whether they 
apply even in overseas jurisdictions where the common law is in 
force. 19 But there is no reason to suppose that English courts of 
justice are likely to narrow the scope of a decision called by Lord 
Justice Giffard “ a landmark of the law on this subject/* 30 

There is no express authority to show whether a barrister can 
or cannot contract with his client's solicitor for payment of his 
fees any more effectually than with the client himself; but it 
seems not; for even when counsel’s fees have been received by the 
solicitor from the lay client they are not debts attachable under a 
garnishee order against the solicitor^ at the suit of a judgment 
creditor of the counsel. 21 

It is hardly necessary to add that although counsel s fees cannot 
be recovered in any way by action, the propriety of paying such 
fees is judicially recognized by the constant practice of the court 
in the taxation of costs : and the solicitor needs no authority from 
the client beyond his general retainer to enable him to retain and 
pay counsel and charge the fees to his client. 22 The payment of 
counsel’s fees may in this manner be indirectly enforced either 
against the client himself or against an unsuccessful adversary who 
is liable for the taxed costs. Notwithstanding the strong expres- 
sions used by the Court in Kennedy v. Broun,-* the judicial notice 
thus taken of the obligation of a client to pay his qounsel seems to 
show that it is something different from a mere moral obligation. 


infants' contracts 

Since the Infants Relief Act, 1874 (37 & 38 Viet. c. 62), any 
contract of an infant voidable at common law and affirmed by him 
on attaining his majority must be reckoned as an imperfect obliga- 

1# Reg. v. Doutre (1884) 9 App. Ca. at 751, where it was held that the case at bar was 
governed by the law of the Province of Quebec : in that law there is nothing to 
prevent an advocate from suing for professional services. 

20 Mostyn v. Mostyn , note 1B , above. 

21 Wells v. Wells [1914] P. 157 ; 83 L. J. P. 81, C. A. (alimony pendente lite in divorce 
proceedings), overruling Re Hall (1856) 2 Jur. N. S. 1076 ; 149 R. R. 803, so far 
as it involved anything to the contary. Other cases in bankruptcy have proceeded 
on the duty of the trustee or assignees as officers of the Court and not on any legal 
right of the barrister : ib. It has been attempted, without success, to prove in tht 
administration of a solicitor’s insolvent estate, for counsel’s fees paid to the solicitor 
on his false statement to the client that counsel had received them : Re Sandiford 
(No. 2) (1935] 1 Ch. 681. Yet counsel’s voucher for fees requires a receipt stamp : 
General Council of the Bar v. Inland Revenue Commissioners [1907] 1 K. B. 462 y 76 
L.J. K. B. 212. 

** See Morris v. Hunt (1819) 1 Chitty, 544. 

aa (1863) 13 C. B. N. S. 677 ; 32 L. J. C. P. 137 ; 134 R. R. 696. 
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lion of this class, viz . on which there has not been and cannot be 
any remedy. The special features of this subject have been already 
considered,** and there is nothing to add except that the general 
principles set forth in the present chapter seen to be applicable 
to these, so far as they still exist, as well as to other agreements 
of imperfect obligation. 


MISCELLANEOUS 

There are sundry other cases of a less important kind in which 
the remedy naturally attached to a contract is taken away by 
statute, without the contract itself being forbidden or avoided. 

By the Sale of Spirits Act, 1751 (24 Geo. 2, c. 40, s. 12), com- 
monly known as the Tippling Act, no debt can be recovered for 
spirituous liquors supplied in quantities of less than twenty 
shillings’ worth at one time. 25 The County Courts Act, 1934 
(24 8c 25 Geo. 5, c. 53), s. 188, 26 similarly enacts that no action 
shall be brought in any court for the price of beer or other speci- 
fied liquors ejusdem generis consumed on the premises. The Act 
of Geo. 2 applies whether the person to whom the liquor is sup- 
plied be the consumer or not. 27 . As these enactments do not make 
the sale illegal, money which has been paid for spirits supplied in 
small quantities cannot be recovered back. 28 A debt for such 
supplies was once held to be an illegal consideration for a bill of 
exchange : 26 but this decision seems dictated by an excess of zeal 
to carry out the policy of the Act, and is possibly questionable. In 
a later case at Nisi Prius 10 Lord Tcnterden held that where an 
account consisted partly of items for spirituous liquors within the 
Tippling Act, and partly of other items, and payments had been 
made generally in reduction of the account, the vendor was at 
liberty to appropriate these payments to the items for liquor, so as 
to leave a good cause of action for the balance : thus treating these 
debts, like debts barred by the Statute of Limitation of James I, 
as existing though not recoverable. 

The writer is not aware of any decision on the modern enact- 
ment as to beer, 8cc., in the County Courts Act. 

By the Trade Union Act, 1871 (34 8c 35 Viet. c. 31), s. 4, certain 
agreements therein enumerated and relating to the management 
and operations of trade unions cannot be sued upon but it is 
expressly provided that they are not on that account to be deemed 

24 In Chap. 2. 

25 By 25 & 26 Viet. c. 38, an exception is made in favour of sales of spirituous liquor not 
to be consumed on the premises, and delivered at the purchaser’s residence in 
quantities of not less than a reputed quart. 

24 Superseding a similar enactment in the County Courts Acts, 1867 (3° & 3 1 Viet. 

c. 142), and 1888 (51 & 52 Viet. c. 43). 

27 Hughes v. Done or Doane (1841) 1 Q,. B. 294 ; 10 L. J. Q.. B. 65 ; 55 R. R. 253. 

21 PhUpott v. Jones (1834) 2 A. & E. 41 ; 41 R- R- 37 *■ 
ai Scott v. Gutmore (1810) 3 Taunt. 226 ; 12 R- R. 041. 

30 Crookshank v. Rose (1831) 5 C. & P. 19 ; 38 R. R. 788. 
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unlawful. One curious result of this legislation is that various 
agreements which at common law would be void as being in 
restraint of trade are now merely not enforceable, and are capable 
of having a legal standing, for example as the foundation of an 
account stated. 31 

The present place seems on the whole the most appropriate 
one for mentioning a singular case which may be regarded as the 
converse of those we have been dealing with. A valuable con- 
sideration is given in the course of a transaction which as the law 
stands at the time is wholly illegal and confers no right of action 
on either party. Afterwards the law which made the transactioil 
illegal is repealed. Is the consideration so received a good founda- 
tion for a new express promise on the part of the receiver? The 
question came before the Court of Exchequer in 1863, some years 
after the repeal of the usuary laws. The plaintiff sued on bills of 
exchange drawn and accepted after that repeal, but in renewal 
of other bills given before the repeal in lespect of advances made 
on terms which under the old law were usurious. The former 
bills were unquestionably void: but it was held by the majority 
of the Court that the original advance was a good consideration 
for the new bills. The question was thus stated in the judgment 
of the majority: — “Whether an advance of money under such 
circumstances as to create no legal obligation at the time to repay 
it can constitute a good consideration for an express promise to 
do so.*’ And the answer was given thus: — “The consideration 
which would have been sufficient to support the promise if the 
law had not forbidden the promise to be made originally does not 
cease to be sufficient when the legal restriction is abrogated . . . 
A man by express promise may render himself liable to pay back 
money which he has received as a loan, though some positive rule 
of law or statute intervened at the time to prevent the transaction 
from constituting a legal debt.” 32 The debt, therefore, which was 
originally void by the usury laws, seems to have been put in the 
same position by their repeal as if it had been a debt once enforce- 
able but barred by the Statute of Limitation. But the decision 
seems wrong, for the consideration was wholly past at the time of 
the promise. The consideration for accepting a renewed bill of 
exchange is not the value received which was the consideration of 
the original bill, but the abandonment of the right of action 
thereon. 

There is one other analogy to which it is worth while to advert, 
although it was never of much practical importance, and what 
little it had has in England been taken away by the Judicature 
Acts. Purely equitable liabilities have to a certain extent been 

81 Evans v. Heathcote [1918] 1 K. B. 418 ; 87 L. J. K. B. 593, C. A. 

aa Flightv. Reed (1863) 1 H. & C. 703, 715, 716 ; 3a L. J. Ex. 265, 269 ; 130 R. R. 741. 

LaxigdeU (Summary, § 76) supports the case on the ground that the bills sued on 

were an actual payment of the usurious loan. Qjwd mmittm subtUiter dictum ouhtur. 
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treated by common law courts as imperfect obligations. The mere 
existence of a liquidated claim on a trust against the trustee con- 
fers no legal remedy. But the trustee may make himself legally 
liable in respect of such a claim by an account stated," or by a 
simple admission that he holds as trustee a certain sum due 
to the cestui que trust . 3 1 A court of law has also held that a pay- 
ment made by a debtor without appropriation may be appro- 
priated by the creditor to an equitable debt . 33 

SUMMARY OF RESULTS 

It may be useful to sum up in a more general form the results 
which have been obtained in this chapter. 

An imperfect obligation is an existing obligation which is not 
directly enforceable. 

This state of things results from exceptional rules of positive 
law, and especially from laws limiting the right to enforce con- 
tracts by special conditions precedent or subsequent. 

When an agreement of imperfect obligation is executory a 
right ol possession immediately founded on the obligation can 
lie no more enforced than the obligation itself. 

Acts done in fulfilment of an imperfect obligation are valid, 
and may be the foundation of new rights and liabilities, by way of 
consideration for a new contract or otherwise. 

A party who has a liquidated and unconditional claim undei 
an imperfect obligation may obtain satisfaction thereof by any 
means other than direct process of law which he might have law- 
fully employed to obtain it if the obligation had not been 
imperfect. 

The laws which give rise to imperfect obligations by imposing 
special conditions on the enforcement of rights are generally 
treated as part of the law of procedure of the forum where they 
prevail, and as part of the lex fori they are applicable to a contract 
sued upon in that forum without regard to the law governing the 
substance of the contract ; 33 but on the other hand they are not 
regarded in any other forum. 

311 Topham v. Morecra/t (1858) 8 E. & B. 972, 983 ; Howard \. Broumhill (1853) 83 
L. J. Q,. B. 93. 

34 Roper v. Holland (1835) 3 A. & E. 99. 

33 Bosanquit v. Wray (1816) 6 Taunt. 597 ; 16 R. R. 677. 

“• This (it is conceived) does not apply to revenue laws, and enactments which are 
merely ancillary to revenue laws, such as the provisions relating to marine insurances 
ip. 517). 
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[Where a contract has been broken and the injured party resorts 
to a law court for redress, the usual remedy that he claims is 
damages. Other remedies are specific performance and injunc- 
tion; either of these may be not merely alternative to damages but 
even cumulative to them.^ These three remedies must be separately 
considered. 


DAMAGES 2 

These consist of an award of pecuniary compensation to the 
injured party. It has been said that he is, so far as money can do 
it, to be placed in the same situation as if the contract had been 
performed . 3 But this broad statement is subject to so many qualifi- 
cations that it is likely to be misleading. In the first place, the loss 
of time and the exasperation attendant upon legal proceedings 
of any sort are never taken into account, nor, in general, is the 
mental agitation caused by mere disappointment of one’s expecta- 
tion that a contract will be fulfilled. Secondly, there may be items 
of loss which the plaintiff can exactly specify but for which he can 
recover nothing. A debtor who does not pay punctually a debt 
of 100/ may cause his creditor a loss far in excess of the amount of 
the debt simply because the creditor is in urgent need of the 100/ 
and is forced to borrow it at ruinous interest elsewhere; but it 
does not follow that he will recover the amount of that interest 
as damages. Again, though a successful litigant is generally 
awarded costs, these are usually taxed costs and they never repre- 
sent all that he has expended on the litigation. Yet again, where 
the contract gives the defendant the option of performing two 
things, one of higher pecuniary value than the other, and his 
breach of the contract consists in failure to perform either, the 
damages will not exceed the lower of these values . 4 Finally, it 
will be seen from the rules stated below that there are further 
restrictions on the amount of damages recoverable. 

It must be observed that, even if no actual damage be proved 

1 I have written this chapter. See Preface. P. H. W. 

a For a historical account, see George T. Washington, “ Damages in Contract at 
Common Law ” ; 47 L. Q,. R. 345-379 ; 48 L. Q,. R. 90 — 108. The leading English 
monographs are Mayne on Damages (10th ed. by F. Gahan) ; Arnold, Damages 
and Con ’pulsation (2nd ed.) ; Gahan, Law of Damages (1936). For American 
law, see Index, “ Damages,” in Williston on Contracts and in tie Restatement of 
the Law of Contracts. 

■ Parke, B. in Robinson v. Harman (1848) 1 Ex. at p. 855 ; often repeated in later 

4 Scrutton, L.J., in Withers v. General Theatre Corporation [1933] 2 K. B. 536, 548-550 ; 
102 L. J. K. B. 719, and authorities cited there by him. 
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by the plaintiff who has established that the defendant has com- 
mitted a breach of contract, he is nevertheless entitled to at least 
nominal damages. 6 Formerly, these were f< a mere peg on which 
to hang costs/’ 6 but since the Judicature Act, 1873, the discretion 
of the judge in awarding costs extends to cases where nominal 
damages are recovered. Wc may note, too, the distinction between 
general damage, which is such damage as the law presumes to 
follow from an infringement of a legal right or a legal duty; and 
special damage, which is damage the details of which are specified 
by the plaintiff in his pleadings. Whether he is claiming general 
damage or special damage, he must prove the damage, but the 
difference is that in the former case, although he is able to estab- 
lish an unquestionable loss, he cannot specify any particular items 
in it; whereas in the latter case he can put his finger on particular 
facts from which particular pecuniary loss has arisen/ An example 
of general damage is furnished by Aerial Advertising Co. v. 
Batchelors Peas, Ltd., 1 where A proved that, in consequence of 
B’s breach of contract, several retail dealers, who had previously 
given A orders, had ceased to do so, or had found a great decline 
in customers for the goods which A had supplied lo the retailers. 
A was awarded damages for the loss thus sustained. No doubt in 
cases like this the ascertainment of the exact sum of money repre- 
senting the damage is a difficult matter, but at any rate there is 
a foundation to work upon — the plaintiff's proof of loss, and that 
marks the difference between such cases and Sunley & Co., Ltd., v. 
Cunard White Star, Ltd., g where the Court of Appeal pointed out 
that if the plaintiff does not prove the loss he has sustained, the 
judge is not entitled to “ make a guess in the dark and award him 
some arbitrary sum.”V 

We now proceed to state the leading rules referred to above. 
The locus classicus for the first three of them is Hadley v. 
Baxendale, 10 but we shall have to refer to other cases that have 
carried out in fuller detail the general principles laid down in that 
decision. 


RULE 1 

Damages for breach of contract “ should be such as may fairly 
and reasonably be considered . . . arising naturally, i.e., accord- 
ing to the usual course of things from such breach of contract 
itself/’ 11 An illustration of this occurs in the liability of a seller 


who has failed to deliver goods in pursuance of a contract of sale. 
The Sale of Goods Act, 1893 (56 8c 57 Viet. c. 71), s. 51, sub-s. 3 ia 
(which here embodies the previous Common Law) provides that 


Marzetti v. Williams (1830) 1 B. & Ad. 415, 423-424. 
Maule, J. in Beaumont v. Greathead (1846) 2 C. B. 494, 499. 
[1938] 2 All E. R. 788, 795-796- 
[1940] 1 K. B. 740 (C. A.) ; 109 L. J. K. B. 833. 

I1940] 1 K. B. at p. 747. 10 (1854) 9 Ex- 341- 

Sect. 50 lays down the same rules mutatis mutandis lor the 
the buyer to accept the goods. 


11 Ibid. 354- 

converse case of refusal by 
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where there is an available market 18 for the goods, the measure pf 
damages is prima facie to be ascertained by the difference between 
the contract price and the market or current price of the goods 
at the time when they ought to have been delivered, or, if 
no time was fixed, then at the time of the refusal to deliver* 
If there is no available market, the measure of damages is thfe 
loss directly and naturally arising in the ordinary course of events 
(s. 51, sub-s. s). iaa More complicated cases occur where the 
market for a particular class of articles is essentially a variable 
one. “ Skates and furs are more saleable at the beginning of 
winter; muslins and silks at the beginning of summer/’^ 
The law takes cognizance of the loss that may be caused owing 
to this element of fluctuation, when goods have not been 
delivered, or have been delivered so late as to miss the 
market. It allows damages to be recovered for the diminution in 
value of the goods owing to the season for their resale by the buyer 
having passed, but it will not include in these damages the loss of 
anticipated profits which the buyer expected to make by the resale. 
Thus in Wilson v. Lancashire and Yorkshire Ry Co. 18 W bought 
from X cloth for manufacture into caps, which he was in the 
habit of selling throughout the country by means of commercial 
travellers. The defendant railway company negligently delayed 
delivery of the cloth so that when it arrived it was too late for 
W’s purposes. He sued the company and it was held that he could 
recover the amount of the diminution in value of the cloth owing 
to the season for manufacturing and selling caps having passed; 
but not any damages for the loss of expected profits or for the 
expenses of travellers who had been despatched on fruitless jour- 
neys. There is this distinction between these two claims for 
damages. W was entitled to compensation for the decline in 
value of the cloth as cloth owing to its late delivery, but not to 
compensation for his failure to sell it at a profit as caps.™ The 
reason why such profits are not recoverable appears from Rule a 
below. 

If the injured party incurs increased expense in doing himself 
what the other party had contracted to do, he can claim that as 
damages, provided the expense is no more than a reasonable and 
prudent person would, have incurred. 17 A railway company which 
fails to set me down at the destination named on my ticket must 

ia *' Market price ” apparently signifies price in the retail market ; see James, L.J. in 
Dunkirk Colliery Co. v. Lever (1878) 9 Ch, D. 20, 25. 

13 a If the buyer is unable to procure elsewhere the goods bargained for, the measure 
of damages is the profit that the buyer would have made if the contract had been 
performed ; Lea-Vey & Co., Ltd. v. George Hirst & Co., Ltd, [1944] K. B. 24. With 
respect to sale of land, see Ridley v. De Geerts [1945] 2. All E. R. 654. 

10 Mayne, Damages (lotli ed.), 12. 16 (1861) 9 C. B. N. S. 63a. 

10 See Byles, J. ibid. 646. Wilson 1 s Case was applied in Schulze v. C E. Ry. Co. (1887) 
ig Q,. J&. D. 30, ana in Wertheim v. Chicoutimi Pulp Co. [191 1] A. C. 301, 308. 

19 British Westinghouse Co., Ltd. v. Underground Electric Ry. Co., Ltd. [1912] A. G. 673, 
689—690. 
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make good to me what I reasonably spend on another conveyance 
to get me there, or on hotel charges if staying at a hotel be the 
more reasonable course . 18 But if I am going to Scarborough 
merely for purposes of pleasure, and miss my connexion at York 
through the unpunctuality of the company on whose railway I 
am travelling, it is not reasonable that I should take a special 
train to Scarborough and expect the company to bear the expense 
of it . 19 Had my journey been for business purposes, the case might 
be otherwise , 20 though even then it is conceived that the urgency 
of the business would be the decisive factor. The plaintiff indeed 
must not only avoid the active incurrence of unreasonable 
expenses in doing what the defendant ought to have done, but 
he must also take all reasonable steps to mitigate the loss conse- 
quent upon the defendant s breach of contract . 21 Thus, a servant 
who has been wrongfully dismissed ought to try to procure employ- 
ment elsewhere, and, if he refuses to accept a reasonable offer of 
it, he may find himself entitled to merely nominal damages against 
his former employer .- 3 Whether an attempt to reduce the loss is 
reasonable is a question of fact 23 and if, though it is reasonable, it 
does not in fact have that effect, the plaintiff is not to suffer on 
that account, and, perhaps this is so even if his efforts actually 
increase the loss ." 1 

The damages sustained by a breach of contract arc, of course, 
not confined to physical injuries. They may well include incoil- 
\enience, such as that of being compelled to walk five miles on a 
wet night in order to complete a journey which ought to have been 
wholly by rail if the defendants had fulfilled their obligations. 
Such was the decision in Hobbs v. L. & S.W. Ry. Co., 3S where, in 
addition to the discomfort of the walk and as a result of it, the 

18 Hamlin v. G. JV. Ry. Co. (1856) i H. & N. 408. 

19 Le Blanche v. L. & JV. W. Ry. Co. (1876) 1 C. P. D. 286, 307, 323. 

20 Circumstances may, however, make damages of this sort too remote. Suppose that 
A, owing to negligent delay on the part of a railway company, misses a business 
appointment with B and thereby loses what would have been a highly profitable 
contract with B, it is submitted that this loss is damage which is too remote, unless 
the railwav company knew of the essentiality ol punctual conveyance of A and 
accepted him as a passenger on those terms (see Rules 2 and 3 stated hereafter in 
the text). The contrary conclusion might possibly be inferred from Buckmastar v. 
G . E . Ry. Co. (1870) 23 L. T. 471 ; but Chittv on Contract (iolh ed.), 727, regards 
the defendants in this case as having had special notice that the loss that did oceur 
would result. I cannot discover from the report of Buckmaster's Case that such notice 
was given, but Chitty’s proposition that, if there is no such notice, the damage is 
usually too remote is, I think, sound, not only because it is supported by two other 
authorities he cites ( Cooke v. M. Ry. Co. (1892) 57 J. P. 388, arid an anonymous case 
cited by Tindal, C.J. in Walton v. FothergiU (1835) 7 C. & P. 392, 394), but also 
because, if the rule were otherwise, it would cast an intolerable burden on railway' 
companies and other conveyers of travellers. 

21 British Westinghouse Co., Ltd. v. Underground Eelctric Ry. Co., Ltd. [19*2] A. C. 673* 889- 
84 Brace v. Colder [1895] 2 Q,.B. 253. 

88 Gahan, Damages. 139- 143, and authorities there cited. Recent illustrations are 
Jewelowski v. Propp [1944] 1 K. B. 510, and Homdsditeh Warehouse Co., Ltd. v. Waltex, 
Ltd. [1944] 1 K. B, 579. 

11 The point b well settled in the law of tort and Lord Atkinson in Wilson v. United 
Count us Bank, Ltd. [toao] A. C. 109, 125, regarded it as applicable in the law of 
contract. ” (1875) L. R. 10 Q,. B. in. 
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plaintiff’s wife caught a cold which made her ill for some time. 
The court held, however, that she could recover nothing for this, 
because the damage was too remote. This part of the decision 
is, in the light of later cases, of very doubtful authority. It was 
unfavourably commented on in McMahon v. Field / 6 where Brett, 
L.J. remarked, 14 suppose a man let lodgings to a woman and then 
turned her out in the middle of the night with only her night- 
clothes on, would it not be a natural consequence that she would 
take a cold?” Moreover, though the general principle as to causa- 
tion is much the same as it was in Bacon’s time , 27 the modem 
tendency is *to discern links in a chain of events that were imper- 
ceptible in a rougher age. Illness resulting from nervous shock ha v s 
been regarded in quite modern times as not too remote a conse- 
quence in the law of tort. There is no direct decision on this 
point in the law of contract, but the Court of Appeal has held that 
nervous shock came within the terms of an insurance policy, 
“absolute for all accidents, however caused, occurring to the 
insured in the fair and ordinary discharge of his duty .” 28 

It is commonly stated that, in an action for breach of contract 
no damages can be awarded for injury to the plaintiff’s reputation; 
but, owing to the ambiguity of the word “ reputation,” both the 
textbooks and some of the decisions are likely to be misunderstood 
unless the law is explained in more detail. There is no doubt thai 
if a breach of contract cause loss of one’s purely personal reputa- 
tion, no compensation can be awarded for it in an action for 
breach of contract, for the correct and adequate remedy for such 
loss is an action in tort for defamation . 29 On the other hand, if 
a breach of contract inflicts injury on the goodwill attached to the 
business of the plaintiff, he may recover damages for it. In 
Foaminol Laboratories, Ltd. v. British Artid Plastics, Ltd ./ 6 it 
was held that if the plaintiffs could have established loss of good- 
will (in fact the evidence was insufficient to establish such loss), 
they could have been compensated for it; Hallett, J. referred to 
this as “loss of reputation,” but it is clear from what the learned 
Judge said elsewhere 31 that by this he meant “ loss of goodwill,” 
and the goodwill of a man’s business is a different thing from his 
personal reputation. Harm to his personal reputation may pos- 
sibly also harm that goodwill, but damages awarded for the latter 
injury are compensation for harm to a business asset, not for harm 
to the reputation. Again, it has been laid down in a series of 
decisions that an actor can recover damages for “ loss of publicity ” 

(1881) 7 Q,. B. D. 591, 596. 

27 “It were infinite for the law to judge the causes of causes, and their impulsions one 
of another, therefore it contenteth it selfe with the immediate cause, and judgeth of 
acts by that, without looking to any further degree.” Elements of the Common 
Lawes. (1639), p. 1. 

22 Pugh v.LS. & S.C. Ry. Co. [1896] 2 Q. B. 248 . 

29 Addis v. Gramophone Co Ltd. [1909] A. C. 488 (H. L.) 78 L. J. K. B. 1122. 

3# [194O a All E. R. 393, 81 Ibid. 401. 
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if the defendant has prevented him from fulfilling his engage- 
ment to perform in the particular role or at the particular theatre 
stipulated for in the contract between the defendant and the actor. 
The leading case is Clayton & Waller , Ltd. v. Oliver,** where Lord 
Buckmaster deprecated the description of ‘Toss of publicity M as 
“ loss of reputation .” 33 In a later decision, the Court of Appeal 
held that, in a claim for loss of publicity, 14 damage to a reputation 
already existing by not allowing an appearance is not a matter 
which can be considered, but what has to be considered is whether, 
if the actor had been allowed to appear, that appearance would 
have given him publicity, and whether he has beety deprived of 
that opportunity of appearing .” 34 This clearly shews the dis- 
tinction between loss of reputation and loss of publicity The 
latter means loss of opportunity of increasing one's professional 
reputation, and deprivation of that opportunity is not necessarily 
a reflection on that reputation, for it does not follow that if the 
opportunity is afforded, the actor’s use of it will enhance his repu- 
tation. His reputation may be improved but it is possible that 
his performance may be such as to lower it. It is not an inevitable 
consequence of entering a horse for a race that it will be the 
winner even if it is backed as the favourite. Another view of these 
“loss of publicity” cases is that they did relate to the plaintiff's 
reputation, and that the reason why he could recover damages for 
injury to it was that it was a term in the contract that the defen- 
dant should not inflict any such injury on the plaintiff / 3 

In the law of contract, as in other branches of the law, the mere 
fact that assessment of damages is, in any particular case, a matter 
of difficulty, is no ground for a refusal by the Court to award any 
damages at all. It must, to some extent, be a matter of specula- 
tion as to what is the equivalent in money of loss of profit caused 
by a breach of contract which deprives the plaintiff of an oppor- 
tunity of exhibiting samples of his goods at an agricultural show , 86 
or of an opportunity of appearing at a personal interview at which 
the merits of the plaintiff in a 44 beauty competition ” are to be 
weighed against the claims of other competitors , 37 but nevertheless 
damages were awarded in each of these cases . 38 

There has been a good deal of controversy in legal literature as 


8 I 

as 

84 

as 

at 

87 

38 


[1930] A. G. 209 (H. L.) ; 99 L. J. K. B. 165, approving Marbe v. George Edwardes 
{Daly's Theatre ), Ltd . [1928] x K. B. 269 ; 96 L, J. K. B. 980. 

[1930] A. C. at p. 220. 

Withers v. General Theatre Corporation [1933] 2 K. B. 536, 547 (per Scrutton, L.J.) ; 


102 L. J. K. B. 719. 

Hallett, J. in the Foaminol Case {supra) [1941] 2 All E. R. at p. 399. With respect, it 
is questionable whether the earlier decisions support this view. 

Simpson v. L. & N. W. Ry . (1876) 1 Q,. B. D. 274, 277. 

Chaplin v. Hicks [19x1] 2 K. B. 786. .... 

The decision in Sapwell v. Bass [1910] 2 K. B. 486, had better be regarded as based 
simply on ^ around tha t the damag es were too remote. In so far as the remarks 


simply on ^ gro und that the damages were too remote. In so far as the remarks 
of Jelf, T. went beyond that, they cannot be supported ; see Fletcher Moulton, L.J., 
in Chaplin v. Hicks [19x1] 2 K. B. 786, 797- 
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to the extent (if any) to which the rule laid down in Re Polemis 00 
applies to damage sustained by a breach of contract / 0 The rule 
is that damage is not too remote if it is the direct consequence of 
wrongful conduct, whether or not that consequence could have 
been reasonably anticipated. In a later decision, Liesbosch Dredger 
v. Edison S.S,, 41 where the action was in tort, the House of Lords 
restricted iB direct consequences ” to “ immediate physical conse- 
quences.” Now, the decision in Re Polemis was upon a clause 
in a charter-party, which of course is a contract, and though it is 
commonly regarded by writers as primarily a decision on tort, the 
question arises whether it also applies to breach of contract. It is 
submitted that it may be fairly inferred from Weld-^Blundell v. 
Stephens 42 that it does extend to a breach of contract, but subject 
to the important qualification embodied in Rule 2 in Hadley v. 
Baxendale (infra). In Weld-Blundell v. Stephens the plaintiff 
employed the defendant, a chartered accountant, to investigate the 
affairs of a company. His instructions to the defendant contained 
libels on X and Y, two officials of the company. The defendant 
handed the letter to A, his partner, who negligently left it at the 
company's office, where it was found by the manager. He com- 
municated its contents to X and Y. X and Y recovered damages 
for libel against the plaintiff. The plaintiff then sued the defen- 
dant to recover the amount which he had paid for damages and 
costs in the libel actions. His claim was based on the breach of a 
term, implied in the contract between himself and the defendant, 
that the defendant should keep the letter secret. A majority of 
the House of Lords held that the damages resulting from the libel 
actions were too remote, and that the defendant was liable for 
nominal damages only. Lord Sumner used language which antici- 
pated the rule adopted in Re Polemis. On the facts before him, 
he was of opinion that the manager’s unauthorised act in com- 
municating the letter to X and Y snapped the chain of causation 
between the dereliction of duty by the defendant in the first 
instance and the damage ultimately suffered by the plaintiff. 
Moreover, considerable weight attaches to a broad statement of 
principle by Lord Sumner: “ The damage must be such as would 
flow from the breach of duty in the ordinary and usual course 
of things. That is the general rule, both in contract and in tort, 
except that in contract the law does not consider as too remote 
such damages as were in the contemplation of the parties at the 
time when the contract was made. Subject to that, only such 

[1981] 3 K. B. 560 (C. A.). 

40 The point was first raised by me in Salmond & Winfield Law of Contracts, 506, 
and the conclusions there stated are in effect repeated here. It has been urged in 
some quarters that what I said there amounted to a statement that Re Polemis conflicts 
with Hadley v. Baxendale. This is inexplicable, for a bare reference to the passage 
ip Salmond & Winfield cited above will shew that, in my opinion, there is no such 
'conflict. 

41 [*9331 A. C. 449. 46*- 


** [1990] A. C. 956. 
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damage s . can be recovered as were immediately and naturally 
caused by the breach.” 13 The exception adverted to is better 
stated as follows. 


£ rule at 

Where there are special circumstances in a contract wholly 
unknown to the defendant, he is not liable for damages solely due 
to those special circumstances, though he is liable for general 
damages. 

The reason for this is that if he had known of the special circum- 
stances! he might never have made the contract without special 
provision as to the damages, and it would be very unjust to 
deprive him of that advantage. The rule, which has been 
repeatedly followed, was laid down in Hadley v. Baxendale . M The 
plaintiffs owned a flour mill, in which an iron shaft had broken. 
They sent the shaft to the office of the defendants, who were com- 
mon carriers, and the defendant’s clerk was told that the mill 
was stopped, and that the shaft must be delivered immediately 
to X. X was the person who was to make a new shaft on the 
pattern of the old one, and this was the reason why it was sent 
to him. The defendants delayed carriage of the broken shaft for 
an unreasonable time. The plaintiffs consequently received the 
new shaft several days late, and were thus unable to work their 
mill and incurred a loss of profits. The loss of these profits was 
held to be too remote. The defendants certainly knew that the 
mill had ceased working, but they knew nothing of the special 
circumstance that the profits of the mill must be stopped by their 
breach of contract. For all they knew to the contrary, the plain- 
tiffs might have had a spare shaft, or the mill might have had some 
additional defect besides the broken shaft which would have ren - 
dered it still unworkable, even if the new one had been punctually 
supplied. J 

In Horne v. Midland Ry. Co./’ in the course of the Franco- 
Prussian War, 1870-1871, the plaintiffs contracted to sell shoes for 
the use of the French Army at an unusually high price. They 
delivered them to the defendants for carriage. The plaintiffs tohi 
the defendants that they (the plaintiffs) were under a contract to 
deliver the shoes to the French customer by February 3, but they 
did not tell them that the contract with the customer was, owing 
to exceptional circumstances, an unusual one. The defendants 
delayed carriage of the shoes, the customer rejected them, and the 
plaintiffs were obliged to get rid of them at their ordinary market 
value. The defendants paid into Court 20I, which covered any 
ordinary loss occasioned by their delay. The question was 
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whether, in addition to this, they were liable for *67 /, which was 
the difference between the high price that the plaintiffs would 
have got but for the delay, and the market price which they 
actually did get. The Court refused to allow this head of damages, 
for the defendants had never been informed of the much larger 
price that might have been obtained, and to fix them with liability 
for this would have been all the harsher because, as common 
carriers, they were bound to accept the goods. 1 * 


rule 3 

Where there are special circumstances in a contract, communi- 
cated by the plaintiff to the defendant when the contract is made, 
the defendant is liable for such damages as the parties would 
reasonably contemplate, i.e., for such as would ordinarily follow 
from a breach of contract made in the special circumstances so 
communicated. 

This third rule, which is also deducible from Hadley \ . 
Baxendalef 7 might appear to be merely the converse of Rule 2 
(supra) and scarcely worth stating. But the necessity for propound- 
ing it is based on the consideration that there seems to be no 
direct decision that the defendant, in order to be liable for this 
kind of damages, must not only know of the special circumstances 
(that point is clear law), but must also have accepted the contract 
with the special condition about damages. It has been argued 
with much force that to make a man liable for consequences, 
which the law would not have implied, by merely acquainting him 
with the likelihood of those consequences before they actually 
occur, would be very unjust; and there are judicial dicta which 
reinforce this view. 48 But apparently no actual decision goes quite 
so far. 49 Cases which might have raised, or did raise, the point 
were disposed of either on the ground that there had been no noti- 
fication whatever to the defendant of the special circumstances, or 
on the ground that he had by implication of law contemplated, at 
the time that he made the contract, the damage which ensued in 
the particular case,* 0 and if he contemplated it, he presumably 


4 ® See, too, The Arpad [1934] P. 189, and Simon v. Pawson & Leafs, Ltd. (1932) 148 
L. T. 154. In certain circumstances, a sub-contract may be used as evidence to 
assist the Court in determining how much should be awarded to the plaintiff as 

f eneral damages ; Grdbert-Borgnis v. Nugent (1885) 15 Q.. B. D. 85 ; Leavey & Co., 
,td. v. George Hirst df Co., Ltd. [1944] 1 K. B. 24. 




British 


'ia Saw-Mill Co. v. Nettleship (1868) L. R. 3 (J. 

~ C. P., 


. . 1 C. P. 499, at 

pp. 508-509 ; and in Home v. Midland Ry. Co. (1872), L. R. 7 C. P., at p, 591 ; 
and the opinions of Kelly, C.B., Martin, B., and Blackburn, J., in the same case 
on appeal ; L. R. 8 C. P. 131. Mr. Gahan in his edition of Mayne on Damages 
(10th ed.), 36, and in his own monograph on Damages, 29, regards the matter as 
settled law. There is no doubt that it ought to be law and the learned author** wide 
practical experience reinforces the view that it is law. 

Blackburn, J., in case last cited, and in Elbinger Actien-Gesellschaft, &c. v. Armstrong 
(1874) L. R. 9 Q.B. 473, 478—479. 

E.g., Hammond v. Bussey (1887), 20 Q., B. D. 79, where Lord Esher, M.R., discussed 
Hadley v. Baxendale. 
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accepted it as a term in the contract. This, of course, leaves it 
Open whether the law would imply such contemplation in every 
case from mere notice of the special circumstances. 


rule 4 

Damages for breach of contract are not, in general, pii| pti w - 

The familiar classification of damages as nominal, ordinary, or 
exemplary, does not apply entirely in the law of contract. Nominal 
and ordinary damages are common enough, but exemplary (or 
vindictive, or punitive) are not allowed. Thus, a servant who is 
wrongfully dismissed from his employment cannot include in his 
claim for damages compensation for the manner in which he was 
dismissed or for his injured feelings. 61 The rule is now beyond 
doubt, but no very convincing reason has been given for it, or 
for distinguishing here between the law of tort and the law of 
contract. Historically, we do not get much that will help us one 
way or the other, for though tort and contract have a common 
link in assumpsit , yet so far as the measure of damages was con- 
cerned they parted company pretty early. 52 But whether this 
divergence applied to exemplary damages is another matter, for 
until 1695 the Courts would not interfere at all on account of 
excess of damages, 53 and there is some show of authority in the 
nineteenth century that they could be awarded for breach of con- 
tract. 64 In still earlier times, the jury had a wider discretion than 
they have now. 55 However, the law is now settled the other way, 
and perhaps the best justification of it is that common experience 
shows that men are much less likely to outrage the feelings of one 
against whom they break a contract than those of one on whom 
they inflict a tort. 

One exception there is, however, in which exemplary damages 
are recoverable. That is where there has been a breach of promise 
of marriage. The action upon it “ has always been held to embrace 
the injury to the feelings, affections and wounded pride, as well 
as the loss of marriage/' Probably this is due to the practical 
impossibility of fixing the amount of the compensation by any 
precise rule/ 5 

There seems to be no foundation for the view that the damages 
which are awarded against a banker for dishonouring his cus- 


51 Addis v. Gramophone Co., Ltd., [1909] A- C. 488. 

** Essays in Anglo-American Legal History, iii, 275 — 276 (Ames) ; 1, 327 (Salmond). 

>a Petersdorff, Abr, D amag es viii (A.). 

“ Sondes (Lord) v. Fletcher (182a), 5 B. & Aid. 835 ; Smith v. Thompson (1849), 8 C. B, 
44. And Me the rfi««.rin g speech of Lord Collins in Addes v. Gramophone Co., Ltd.. 

„ F909] A. C 488, 497 — 5 °* • , . . . 

** Bac. Abr. Damages (D) 1, and cases there cited, ... 

" Willes,J.,in Smith v. Wtodfine (1857), 1 C. B. (N.S.) at p. 668 ; Bowen, L.J., in 
Finlay v. Chirney (1888), 20 Q.. B. D., at pp. 504—506- Pocibly we have here a 
legacy of ecclesiastical law which would regard with indignation a breach of faith of 
mb sort. The common law Courts began to take cognisance of such actions about 
the middle of the seventeenth century ; Baker v. Smith (1651), Style, 295. 
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tomer’s cheque when he has funds to meet it may be exemplary , 47 
They may be substantial, because the dishonouring is an act 
particularly calculated to be injurious to a person in trade. 4 * 

rule 5 

The parties themselves may fix the amount of dama g e at the 
time they enter into the contract, subject to the distinction between 
“ penalty ” and “ liquidated damages.” 

In general, the parties to a contract are themselves the best 
judges of what ought to be paid for a breach of it, and the Courts 
will' not interfere with their mode of assessment. But there are 
limits to this. If A stipulates with B that 1,000/ shall be paid 
by B if B does not pay A 10I by March 1, the damages are so 
ludicrously disproportionate to the injury actually suffered by A 
owing to B’s unpunctuality that the sum of 1,000/ is a mere 
“ penalty,” and only the actual damages which A has sustained 
are recoverable. But in circumstances where it is uncertain what 
the amount of injury is that has been inflicted by the breach, the 
sum fixed by the parties is recoverable as “ liquidated damages.” 
The rules for distinguishing a penalty from liquidated damages 
were carefully summarised by Lord Dunedin in Dunlop Pneumatic 
Tyre Co., Ltd., v. New Garage and Motor Co., Ltd. 5 ’ and the 
substance of them is given here. 

(i) Though the parties to a contract who use the words 
“ penalty ” or ” liquidated damages ” may be presumed to mean 
what they say, yet the expression used is not conclusive. The 
Court must find out whether the payment stipulated is in truth a 
penalty or liquidated damages.*" 

(ii) The essence of a penalty is a payment of money stipulated 
as in terrorem of the offending party; the essence of liquidated 
damages is a genuine covenanted pre-estimate of damage.** 

(iii) Whether a sum stipulated is penalty or liquidated damages 
is a question of construction to be decided upon the terms and 
circumstances of each particular contract, judged at the time of 
making the contract and not at the time of breach .* 1 

(iv) To assist in this task of construction the following tests have 
been suggested : — 

(x) The sum is a penalty if it is extravagant and unconscionable 
in comparison with the greatest loss that could conceivably be 

87 Lord Atkinson in Addis v. Gramophone Co., Ltd. [1909] A. C., at p. 495. 

18 Rolin v. Steward (1854), 14 C. B. 595 ; Wilson v. United Counties Bank , Ltd. [1920] 

A. G. 102. If the customer is not a trader, he can recover only nominal damages. 

unless he proves special damage ; Gibbons v. Westminster Bank, Ltd . [1939] 2 K. 9, 882, 
fti [* 9 * 5 ] A. C. 79, at pp. 86 — 88. See too English Hop Growers v. Dering [1928] 2 K. B. 

* 74 * J® 1 — 2 » 187— 192. Cellulose &c. Coj, Ltd. v. Widnes Foundry (1925), Ltd. 

[1933] A. C. 20. 

Clydebank Engineering Co. v. Don Jose , &c. [1905] A. C. 6, 8 — 9. 

81 7 [1915] A. C., at p, 86 . 

88 Public Works Commissioner v. Hills [1906], A. C. 366 ; Webster v. Boscmquet £1912], 

A. C. 994. 
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proved to have followed from the breach, e.g., an agreement that 
yOu should build a house for 50 / subject to a forfeiture of a million 
pounds if you exceeded that sum; 63 or a covenant to pay a larger 
named sum if a smaller named sum is not paid by a particular 
date — the usual stipulation in a common money bond. 64, 

(a) There is a presumption (but only a presumption) that the 
sum is a penalty when a single lump sum is made payable as com- 
pensation on the occurrence of one or more or all of several events, 
some of which may occasion serious and others but trifling 
damage/ 0 It is this class of cases which gives rise to the most 
difficulty, and illustrations are apt to be misleading when we are 
dealing with a rule which depends on a rebuttable presumption. 
Kemble v. Farren 66 is the stock example. Kemble was the manager 
of the Covent Garden Theatre. He engaged Farren to act at the 
theatre for four seasons, at a salary of £3 6s. 8d. for each night. 
Farren promised to conform to the regulations of the theatre. 
There was a clause in the contract that if either party broke it, 
or any part of it, or any stipulation in it, he should pay to the 
other 1,000/, such sum “ to be liquidated and ascertained damages, 
and not a penalty/’ Farren refused to act during the second 
season. Kemble claimed 1,000/. The jury awarded him 750/, and 
it was held that he was entitled to no more than that. Here there 
were a number of terms in the contract, some of which were of 
certain, others of uncertain value. Had the 1,000/ been allotted 
as the damage payable for a matter of uncertain value, it would 
have been recoverable, for it would have saved the expense and 
difficulty of bringing witnesses to prove exactly what loss had been 
incurred. “ But that a very large sum should become immediately 
payable in consequence of the non-payment of a very small sum, 
and that the former should not be considered as a penalty, appears 
to be a contradiction in terms/’ 67 

SPECIFIC PERFORMANCE 

The nature of a decree for the specific performance of a contract 
is the order of a Court for the execution of the contract according 
to its stipulations and terms. It is not quite accurate to say that 
the Court directs the defaulting party to do the very thing that 
he promised, for the mere fact that the plaintiff is suing him shows 
that the defendant is probably late in performing his promise even 
if he obeys the order of the Court in every other particular. More- 
over, the Court rarely, if ever, interferes until the time for per- 

,B Cfydebank Engineering Co . v. Don Jose , &c. [1905], A. C. at p. 10. Mere financial 

inequality of the parties to the contract is not a relevant factor ; Imperial Tobacco 

Cb., Ltd. v. Parslqy [1936], 2 All E. R. 515? 5 22 - . 

64 See Teasel, M. R., in Wallis v. Smith (1882), 21 Ch. D. 243, 254—267 ; and AstUy v. 

Weldon (1801), 2 B. & P. 346. 

60 C I 9 x 5l A* at P- 8 7 - 
09 (1829), 6 Rmg. 141. 

99 (1829) 6 Bing., at p. 148. See, too, [1915] A. c > at PP- 95 > Ioa - 
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formance has passed. 68 But, with this qualification, the general* 
statement will serve/ Until the Judicature Act, 1873/ 9 the Court 
of Chancery had exclusive jurisdiction over specific performance. 
That Act extended the jurisdiction to all Divisions of the High 
Court, but by another section 70 it was assigned to the Chancery 
Division. These sections are repealed and replaced by similar 
provisions in the Supreme Court of Judicature (Consolidation) 
Act, 1925. 71 Since the Chancery Amendment Act, 1858 (*i & *2 
Viet. c. 27; replaced by later legislation), the Court has had power 
to award damages instead of, or in addition to, specific perform- 
ance; but where the Court could not possibly have granted specific 
performance it has no power to award damages. 72 

The rules as to specific performance ought scientifically to be 
treated under the two different heads of jurisdiction and applica^ 
tion. Under “jurisdiction ” would be stated those rules which 
must be observed in order to give the Court any power at all to 
interfere in the matter, while under “ application ” the principles 
on which the jurisdiction is exercised, assuming it to exist, would 
be developed. But as a matter of convenience, it is sufficient to 
set out some of the chief rules without adhering to this distinction. 

(1) /Specific performance will not be granted where damages are 
an adequate remedy/ It cannot be obtained for a mere debt or 
money claim. 73 ^But it generally is procurable in contracts for the 
sale or lease of land^ No two plots of land being exactly alike, the 
particular plot bargained for may have a peculiar value in the eyes 
of the purchaser. This is less likely to apply to goods, but the 
reason why specific performance is difficult to get here has nothing 
to do with any distinction between movables and immovables, 
but rests upon the general principle that if the goods are not 
supplied, damages are a sufficient compensation for them. 7 * The) 
would be inadequate as a substitute for an article of rarity, 
antiquity, or ornament, like the horn which was anciently given 
to the Pusey family by Canute, and which was a token of the 
tenure of their lands, 75 or an old silver altar-piece. 76 These were 
“ things of that sort of value that a jury might not give two 
pence beyond the weight/' and it would be unfair to leave them 
to judge of it. 77 The Sale of Goods Act, 1893, 78 enables the Court. 1 
in any action for breach of contract to deliver specific or ascer- 
tained goods, to direct that the contract shall be performed specifi- 

68 Fry, Specific Performance (ed. 6), s. 3. 

•* 36 & 37 Viet, c, 66. 

70 Section 34. 

71 15 fit 16 Geo. 5, c. 49, ss. 36—44, 56. 

72 Lasery v. Pursell (1868), 39 Ch. D. 508. 

78 South African Territories , Ltd. v. Wellington [1898], A. C. 309. 

74 Leach, V.-C., in Adderley v. Dixon (1833), 1 Sim. & S. 607, 6x0. 

76 Pusey v. Pusey (1684), 1 Vera. 373. 

76 Somerset ( Duke of) v. Cookson (173O, 3 P. Wins. 390. 

77 Lord Loughborough, L.C., in Fells v. Read (1796), 3 Ves. Jun. 70, 71. 

78 Section 53. 
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cally, without giving the defendant the option of retaining the 
good^on payment of damages. 

(*) Specific performance will not be granted where it would 
involve a genera] superintendence which could not conveniently 
be undertaken by any Court of justice.™ Such are contracts 
requiring personal services or skill, like an agreement to sing at 
a concert, to teach law, to write law reports. 80 / In general, building 
contracts will not be specifically enforced/ In Lord Hardwicke’s 
time, there are traces of the contrary rule, 81 and one doubtful 
authority indicates the same view at a much earlier period. 82 But 
it is now well settled that covenants to build or to repair are 
sufficiently redressed by damages, subject to the qualification 
stated below. Writers are not agreed as to the reason for this. 
Some hold it to be the rule now under discussion, 83 but perhaps 
it is better placed on two other principles; first, that damages 
are an adequate remedy, for if one man will not build a house it is 
quite probable that another man can be found who will; secondly, 
that such contracts are for the most part so uncertain that the 
Court would be unable to enforce its own judgment. 81 Excep- 
tionally, specific performance is obtainable where the building 
work is defined, and the plaintiff has a material interest in its 
execution which cannot properly be compensated by damages, and 
the defendant has, by the contract, got fiom the plaintiff posses- 
sion of the land on which the work is to be done. 85 The exception 
is more apparent than real, for if these three requisites are ful- 
filled the reasons for refusing specific performance disappear. 

(3)^The granting of specific performance is within the discre- 
tion of the Court. This does not mean that the Court can 
arbitrarily give or refuse it, for there is a body of case law which 
lays down clear rules for the exercise of this discretion. Thus it 
will not enforce a contract which lacks consideration, 86 even 
though it be under seal. 87 Nor will it enforce an agreement which 
lacks mutuality, and this is why an infant cannot claim specific 
performance of a contract, for it could not be enforced against 
him. 88 Other grounds for refusing it are unreasonable hardship 
to the defendant, 89 uncertainty in the terms of the contract, 90 and 
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jord Selborne, L.C., in Wolverhampton , &c., Ry. Co. v. L. & JV. W. Ry. Co. (1873)* 
U R. 16 Eq. 433, 439—440. 

Clarke v. Price (1819)12 Wils. C. C. 157. 

Fry* Specific PerfomutnCK{cd. 6), § 88. 

Ibid. § 98 and Add. Not* citing Y. B. Pasch. 8 Ldw. 4, f. 4b. Br. Abr. Conscience, 

[4, supports this. Fitz. Abr. Subpena 7, contradicts it. 

jeake, Contracts (ed. 8) 875—877. Contra, SneU, Equity (ed. 22), 542. 

feW., £ 103, and cases there cited. Snell, op. cit. 543. See, too, Hanbury, A Iodern 
Equity (3rd ed.), 455. Obtaining possession of the land is not always essential ; 
Carpenters Estates , Ltd. v. Davies [1940] Ch. 160. 
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1), 1 Cr. & Ph. 138. 
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material default on the part of the plaintiff in fulfilling his shared 
of the contract . 91 1 These are mentioned as examples only. Fuller 
information is procurable in Sir Edward Fry’s work, which has 
been already quoted. 


INJUNCTION 


An injunction is a judgment or order of the Court restraining 
the commission or continuance of some wrongful act, or the con- 
tinuance of some wrongful omission) Like specific performance, it 
was formerly within the province of the Court of Chancery only, 
but the Supreme Court of Judicature (Consolidation) Act, i9*5, 9s 
which replaces a similar provision in the Judicature Act, 1873," 
enacts that the High Court may grant an injunction in all cases in 
which it appears to the Court to be just or convenient. These 
words indicate a limit on the power to issue an injunction which 
was long recognised in the Court of Chancery. C The remedy is a 
discretionary one, and it can no more be demanded as a matter of 
course by a plaintiff than can a decree for specific performance. 94 
It will not be granted where damages are an adequate remedy, 
and since the Chancery Amendment Act, 1858 (21 &: 22 Viet, c 27; 
replaced by later legislation)/the Court may award damages either 
in addition to, or in substitution for, an injunction.. 

In connexion with contracts, there is a close alliance between 
injunctions and specific performance. Where a promise is couched 
in negative terms, where A. promises B. that a thing shall not be 
done, the grant of an injunction against A. who has broken the 
promise is in effect a decree for specific performance.” 5 But there 
may well be cases in which specific performance is out of the ques- 
tion, and yet an injunction is procurable. 

In Martin v. Nut kin, * b Dr. Martin and his wife being much dis- 
turbed by the ringing of the Hammersmith church bell at five 
o'clock every morning, entered into a contract with the parson, 
churchwardens and others, by which the Martins agreed to erect 
a cupola on the church, and a clock and new bell, provided that 
the five o’clock bell should not be rung during the lives of the 
Martins. They carried out their side of the contract. After two 
years, a new churchwarden started the early ringing again. The 
Martins sued successfully for an injunction to restrain him from 
doing so. Here the Court clearly could not have ordered specific 
performance. 97 A very common illustration of the issue of an 
injunction against the breach of a negative stipulation occurs in 
covenants in restraint of trade which are held to be reasonable. 


1 Walker v. Jefferys (1842), 1 1 L. J. Ch. 209. 
a 15 & 16 Geo. 5, c. 49, s. 45. 
a 36 & 37 Viet. c. 66, s. 25, sub-s. 8. 

• Doherty v. Allman ( ~ 


m (1878), 3 App. Cas. 709. 

* Lord Cairns, L.C., in Doherty v. Allman (1878), 3 App. Cas., at p. 720. 
" T ms, 266. 

in Lumlty v. Wagner (1852), 1 De G. M. & G. 604, 614 — 615. 


J £7oj)^ 2 P. Winsi 266. 



REMEDIES FOR BREACH OF CONTRACT 

As to stipulations in a contract which are framed in the affirma- 
tive, the appropriate remedy is specific performance (provided of 
coin^e die conditions requisite for the grant of that remedy are 
satisfi ed), and not injunction. But a stipulation which is m form 
OTmnative may be negative in substance. If this is found as a fact 
to be the true construction of the contract, the Court will restrain 
by injunction the doing of an act which infringes the stipulation / 8 
In Lumley v. Wagner , M Miss Wagner contracted to sing at 
Lumley's theatre during a certain period, and not to sing else- 
where without his written authority. In breach of this stipulation 
Miss Wagner agreed to sing at the theatre of one Gye. Lumley 
sued Miss Wagner for an injunction restraining her from this 
breach. It was contended that a Court of equity ought not to 
grant an injunction except in cases connected with specific per- 
formance, or where, the injunction being to compel a party to 
forbear from an act, it would complete the whole of the agree- 
ment remaining unexecuted. Now specific performance was 
obviously impossible here. No Court could make Miss Wagner 
sing if she did not wish to do so; nor would an injunction enforc- 
ing the negative part of her agreement necessarily make her com- 
plete the whole of it. Nevertheless, an injunction was granted, for 
the agreement to sing for the plaintiff and the stipulation not to 
sing during that time for anyone else were in effect one contract, 
and amounted as a whole to a negative undertaking. In more 
recent times, ihe Courts have indicated that Lumley \. Wagnet 
went perilously near decreeing specific performance of a contract 
of personal service, however much the Lord Chancellor in that 
case may have disclaimed any such intention. It is “an anomaly 
to be followed in cases like it. but an anomah which it would 
be very dangerous to extend/’ and the Court of Appeal in the 
decision in which these words were uttered refused lo imply any 
negative stipulation in an agreement by the manager of a com- 
pany to give the whole ol his lime during a certain period to the 
company’s business . 1 In fact it would appear that, where the 
contract is one of personal service, nothing short of an express 
negative stipulation will justify the Court in issuing an injunc- 
tion. An attempt to make it imply one was fruitless in Mortimer 
v. Beckett 2 where a boxer undertook that the plaintiff should 
“ have the sole arrangements ” for matching him in all his boxing 
contests for the next seven years ; it was held that the plaintiff 
could not successfully claim an injunction to prevent the boxer 
from employing other persons for making such arrangements. 
Even where the negative stipulation is express, an injunction will 
not be granted if the effect of it would be “to drhe the defendant 

98 The cases arc collected in Kerr, Injunctions (ed. 6) 462 et seq. 

*• (1852), 1 De G. M. & G. 604. 

1 Whtwood Chemical Co. v. Hardman [1891!, 2 Ch. 416, I .indie), L.J., at p. 428. 

* [1930] 1 Ch. 571. 
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either to starvation or to specific performance of the positive 
covenants /’ 3 Provided that the conditions specified above are 
satisfied, the plaintiff need not prove that any damage will flow 
from breach of the negative stipulation . 4 Contracts which do 
not involve personal service stand on a different footing. If such 
is the true intention of the parties a negative stipulation will be 
implied by the Court and enforced by injunction. There is no 
objection here to the decreeing of specific performance in a dis- 
guised form, for while the Court cannot supervise the execution of 
personal services, that obstacle does not exist in most other con- 
tracts. Thus in Metropolitan Electric Supply Co. v. Ginder* the 
defendant agreed to take the whole of the electric energy which 
he required from the plaintiffs for a period of five years. It was 
held that he had contracted in substance not to take energy from 
any other person, and an injunction was issued to prevent him 
from getting it elsewhere. Indeed there was no affirmative con- 
tract to take anything at all.] 

3 Warner Bros. Pictures Inc. v. Nelson [1937] 1 K.B. 209. 216. 

4 Marco Productions Ltd. v. Pagola [1945] 1 K.B. in. 

5 f 1901] 2 Ch. 799. 
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1* SAVIGNY J S ANALYSIS OF AGREEMENT 

In the third volume of his System of Modern Roman Law, Savigny deals 
in the most general way with the events capable of producing changes 
in rights and duties in the field of private law and from that point of view 
comes to the concepts of agreement and contract. His treatment of them 
may still be profitable to advanced students, and for the very reason that 
those who live under modern codes, no less than we in England and 
America whose categories were fixed long ago by an archaic frame of 
procedure, enjoy no such freedom. It is well to remember, by the way, 
that Friedrich Carl von Savigny (1779-1861) was no merely academic 
jurist. As High Chancellor of Prussia he was at the head of that king- 
dom’s judicial system from 1842 to 1848, and was an active law reformer. 
It may be doubted whether without his practical experience he would 
have been the greatest European master of jurisprudence in the nine- 
teenth century. Concerning the matter in hand, he begins with the 
unsorted mass of events of the kind above mentioned, under the name 
of juristische Thatsachen ; an expression to which our own accustomed 
“ acts in the law ” seems well fitted to correspond. (The attempt to give 
a more literal version with “ juridical facts ” is neither English nor any 
intelligible language : I rather think that passing fashion is extinct.) 
Savigny proceeds to mark off from the genus the species of voluntary 
acts ( freie Handlungen) and from these again the more limited kind which 
manifest an intention to bring about particular legal consequences. Such 
an act is called by Savigny Willenserklarung. Specifying yet more, we 
distinguish the acts in which the will of only one party is expressed from 
those in which the wills of two or more concur. This last species gives 
the conception of Vertrag. Savigny defines it as the concurrence of two 
or more persons in the expression of a common intention, whereby mutual 
rights and duties of those persons are determined. “ Vertrag ist die 
Vereinigung Mehrerer zu einer ubereinstimmenden Willenserklarung, 
wodurch ihre Rechtsverhaltnisse bestimmt werden.” (Syst. 3. 309.) This 
covers a much wider field than that of contract in any proper sense. 
Every transaction answering this description includes an agreement, but 
many transactions answer to it which include far more : conveyances of 
property, for example, including dispositions inter vivos by way of trust 
and even gifts, and marriage. A still further specification is needful to 
arrive at the notion of Contract. A contract, in Savigny’s way of 
approaching it, is an agreement which produces or is meant to produce 
an obligation in the classical Roman sense of a bond of personal right 
and duty ( obligatorischer Vertrag ). It is thus defined in his 

Obligationenrecht, § 52 (vol. ii. p. 8) : “ Vereinigung Mehrerer zu einer 
ubereinstimmenden Willenserklarung, wodurch unter ihnen eine Obliga- 
tion entstehen soli.” The use of the more general notion of Vertrag , as 
Savigny himself explains, is not to clear up anything in the learning of 
contracts. It is to bring out the truth that other transactions which are 
not contracts, or which are more than contracts, have in common with 
them the character of consent being an essential ingredient. The insist- 
ence on intention to create a legal duty is by no means superfluous, see 
Rose and Frank Co. v. J . R. Crompton & Bros., Ltd . [1925] A. C. 445: 
94 L. J* 120 (p. 196), a case that might have caused less searching of 
KK 
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heart if the fundamental principles of the law had been less easy to 
overlook, 

English-speaking lawyers have to deal with a system in which pro- 
cedure was already fixed in archaic forms before any attempt was made 
to expound the substance of the law. The questions our text-writers 
were driven to ask were, what forms of action could be used for enforcing 
promises ? what were the necessary conditions for a promise being action- 
able? and moreover how a plaintiff was to make sure of choosing the 
right form of action? 

2. — AUTHORITIES ON CONTRACT BY CORRESPONDENCE (p. 27) 

The first case of any importance is Adams v. Lindsell (1818) 1 B. & 
Aid. 681; 19 R. R. 415. Defendants wrote to plaintiffs, “ We now offer 
you 800 tods of wether fleeces, &c.” (specifying price and mode of 
delivery and payment), “ receiving your answer in course of post.” Here, 
therefore, the mode and time for acceptance were prescribed. This 
letter was misdirected, and so arrived late. On receiving it, the plaintiffs 
wrote and sent by post a letter accepting the proposal, but the defendants, 
not receiving an answer when they should have received it if their pro- 
posal had not been delayed, had in the meantime (between the despatch 
and the arrival of the reply) sold the wool to another buyer. The jury 
were directed at the trial that as the delay was occasioned by the neglect 
of the defendants, they must take it that the answer did come back by 
course of post. On the argument of a rule for a new trial, it was con- 
tended that there was no contract till the answer was received. To this 
the Court replied : — 

“ If that were so, no contract could ever be completed by the post. 
For if the defendants were not bound by their offer when accepted by 
the plaintiffs till the answer was received, then the plaintiffs ought not to 
be bound till after they had received the notification that the defendants 
had received their answer and assented to it; and so it might go on 
ad infinitum. The defendants must be considered in law as making, 
during every instant of the time their letter was travelling, the same 
identical offer to the plaintiffs, and then the contract is completed by 
the acceptance of it by the latter. Then as to the delay in notifying the 
acceptance, that arises entirely from the mistake of the defendants, and 
it therefore must be taken as against them that the plaintiffs’ answer was 
received in course of post.” 

As far as the case goes, it seems to amount to this : An acceptance by 
letter is complete as against the proposer from the date of posting the 
acceptance if it arrives within the prescribed time, if any, or otherwise 
within a reasonable time; but if the communication of the proposal is 
delayed by the fault of the proposer, and the communication of the 
acceptance is consequently delayed, such delay is not to be reckoned 
against the acceptor. 

In the Scottish case of Dunmore v. Alexander , 9 Shaw & Dunlop, 
109 (1830), the defendant wrote to a friend desiring her to engage a 
servant on terms which, that friend had already informed the writer, 
would be agreeable to the servant. A letter revoking this was written 
the next day; ultimately they were both posted and delivered to the 
servant at the same time. It was held that no contract was concluded, 
but it is not clear whether the majority of the Court meant to deckle that 
an acceptance sent through the post is neutralized by a revocation arriv- 
ing at the same time though posted later, or that the first letter Waft Only 
a proposal. [In Mason v. Benhdt Coal Co * (1882) 9 ft, 090, the Court 
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declined to commit itself to the English rule that posting a letter of 
acceptance constitutes communication of the acceptance; in Scots law, 
die point is still open,] Neither is it clear how far and for what puiposes 
they regarded the intermediate person as an agent for either or both of 
the parties. No distinction was taken between postal and other com- 
munications. The French Court of Cassation had held in 1813 that 
when an acceptance and the revocation of it arrive together there is no 
contract. Merlin, Repertoire, Vente, § 1, Art. 3, No. 11 bis> Langdell 
Sel. Ca. Cont. 155. But that Court avoided any general definition [until 
1932, when it decided in favour of the “ expedition ” theory, i.e. that 
sending the letter of acceptance concludes the contract : Dalloz, Juris- 
prudence Generate, 1933, Pt. 1, 65 — 68; Continental and American rules 
are examined in 55 L. Q. R. (1939) 505 — 508.] 

In Potter v. Sanders (1846) 6 Ha. 1 ; 77 R. R. 1, the posting of a letter 
of acceptance is said to be an act which, “ unless interrupted in its pro- 
gress," concludes the contract as from the date of the posting. This 
seems to imply that a letter not received at all would not bind the 


proposer. 

Then comes Dunlop v. Higgins (1848) 1 H. L. C. 381; 73 R. R. 98, a 
Scottish appeal decided by Lord Cottenham. Here the proposal did not 
prescribe any time, but the nature of it (an offer to sell iron) implied that 
the answer must be speedy. The acceptance was posted, not by the 
earliest possible post, but in business hours on the same day when the 
proposal was received. The post was then delayed by the state of the 
roads, so that the acceptance was received at 2 p.m. instead of 8 a.m., 
the hour at which that post should have arrived. The decision was that 
the contract was binding on the proposer; and it might well have been 
put on the ground that the acceptance in fact reached him within a 
reasonable time. Lord Cottenham, however, certainly seems to have 
thought the contract was absolutely concluded by the posting of the 
acceptance (within the prescribed or a reasonable time), and that it 
mattered not what became of the letter afterwards. I* appears *f> 
been so understood in Duncan v. Topham (1849) 8 C. B. 225; 18 L. J. 
C. P. 310; 79 R. R. 470, where, however, the decision was on other 

^ Later cases arose out of applications for shares in companies being 
made and answered by letter. HebWs case (1867) L. R. 4 Eq. 9, decides 
only that an allotment of shares not duly despatched will not make a man 
a shareholder; for the letter of allotment was sent to the company’slocal 
agent, who did not deliver it to the applicant till ^er he had 
his application. But the same judge (Lord Romilly) held in Reidpath s 
case fl870) L. R. 11 Eq. 86; 40 L. J. Ch. 39, that the applicant was not 
bound if he never received the letter. , 10 - n T * 

In British and American Telegrapi h Comp any v. 
c ino. 4A T t Ex 97, it was found as a fact that the letter ot allot- 
JLS The Court (Kelly CB, Ptott t »d 

Bramwell B.) held that the defendant was not bound, and endeavoured 

** of 148 . 41 L. J. Ch. 198, the 

“ anfs^njSult in giving a defec^ address By? snnpleapplKa- 


Ml posted (and it seems delivered, p. i3ij dctotc w 
, £ fSffi, the* £*e!*5 allotment wa* duly 
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received, but in the meantime the applicant had written a letter with- 
drawing his application on the ground of the delay (ten days) in answer- 
ing it. These letters crossed. The Lords Justices (James and Mellish) 
held that the applicant was bound, on die authority of Dunlop v. 
Higgins , with which they thought it difficult to reconcile British anti 
Amer. Telegraph Co. v. Colson. 1 On this, however, no positive opinion 
was given, “ because although the contract is complete at the time when 
the letter accepting the offer is posted, yet it may be subject to a con- 
dition subsequent that if the letter does not arrive in due course of post, 
then the parties may act on the assumption that the offer has not been 
accepted ” (per Mellish L. at 597). 

In Wall’s case (1872) L. R. 15 Eq. 18; 42 L. J. Gh. 372, Malins V.-C. 
held that as a fact the letter had been received, inclining, however, to 
think Harris’ case an authority for the more stringent construction of 
Dunlop v. Higgins — viz that the contract is absolute and unconditional 
by the mere posting. This construction was held by the Court of Appeal 
in Household Fire Insurance Co. v. Grant (1879) 4 Ex. D. 216; 48 L. J. 
Ex 577 (p. 28, ante) to be the correct one. 

The American case of Toyloe v. Merchants’ Fire Insurance Co., 9 How. 
S. G. 390 (1850), is of less importance to English readers than it formerly 
was, the ground being now fully covered by our own decisions. The 
insurance company’s agent wrote to the plaintiff offering to insure his 
house on certain terms. The plaintiff wrote and posted a letter accepting 
these terms, which was duly received. The day after it was posted, but 
before it was delivered, the house was burnt. The objection was made, 
among others, that there was no complete contract before the receipt of 
the letter, an assent of the company after the acceptance of the proposed 
terms being essential. But the Court held that such a doctrine would be 
contrary to mercantile usage and understanding, and defeat the real 
intent of the parties. This decides that a contract is complete as against 
the proposer by posting a letter which is duly delivered. It may still be 
useful to cite part of the judgment : — 

“ The fallacy of the argument, in our judgment, consists in the 
assumption that the contract cannot be consummated without a know- 
ledge on the part of the company that the offer has been accepted. This 
is the point of the objection. But a little reflection will show that in all 
cases of contracts entered into between parties at a distance by corre- 
spondence it is impossible that both should have a knowledge of it the 
moment it becomes complete. This can only exist where both parties 
are present. ... It is obviously impossible ever to perfect a contract by 

correspondence, if a knowledge of both parties at the moment they 

become bound is an essential element in making out the obligation. . . . 
It seems to us more consistent with the acts and declarations of the 
parties to consider it complete on the transmission of the acceptance of 
the offer in the way they themselves contemplated, instead of postponing 

its completion till notice of such acceptance has been received and 

assented to by the company. 

" For why make the offer, unless intended that an assent to its terms 
should bind them? And why require any further assent on their part 
after an unconditional acceptance by the party to whom it is addressed ?” 
(9 How. S. C. 400, 401.) 

[Later decisions in the United States also show that the rule is the 
same as in England : Restatement of Contracts, § 64; WUIiston, Con- 
tracts, 234, note 4, contains a list of the American authorities.] 

1 It seems not to have been disputed that the letter of allotment was in fact sent within 

a reasonable time. 
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There seems to be a fair consensus of authority, such as there is, for 
holding that the place to which a contract made by correspondence 
should be referred is that whence the acceptance is despatched ; Sa vigny, 
Syst 8. 253, 257; Newcomb v. De Roos (1859) 2 E. & E. 270; 29 L. J. 
Q. B. 4. So, if a contract is wrongfully repudiated by letter or telegraph, 
the breach is referred to the place of despatch : Martin v. Stout [1925] 

A. C. 359, Jud. Comm. Conversely, where an offer to buy goods is made 
by a letter posted in the City of London, and accepted by sending a 
servant of the seller with the goods to the writers* place of business in 
the City, the whole cause of action arises in the City : T aylor v. Jones 
(1875) 1 C. P. D. 87; 45 L. J. C. P. 110. So in criminal law a false 
pretence contained in a letter sent by post is made at the place where 
the letter is posted: Reg. v. Holmes (1883) 12 Q. B. D. 23; 53 L. J. 
M. C. 37. So of a notice of dismissal : Holland v. Bennett [1902] 1 K. 

B. 867, C. A. But a solicitor’s letter of demand sent by post is, for the 
purpose of a restrictive covenant binding the writer not to practise 
within certain limits, an act of demand at the place of receipt : Edmund - 
son v. Render [1905] 2 Ch. 320; 74 L. J. Ch. 585. 


3 HISTORY OF THE EQUITABLE DOCTRINE OF SEPARATE ESTATE 1 (p. 71) 

When the practice of settling property to the separate use of married 
women first became common, it seems probable that neither the persons 
interested nor the conveyancers had any purpose in their minds beyond 
excluding the husband’s marital right so as to secure an independent 
income to the wife. The various forms of circumlocution employed in 
old-fashioned settlements to express what is now sufficiently expressed by 
the words “ for her separate use ” will at once suggest themselves as con- 
firming this. In course of time, however, it was found that by recogniz- 
ing this separate use the Court of Chancery had in effect created a new 
kind of equitable ownership, to which it was impossible to hold that the 
ordinary incidents of ownership did not attach. Powers of disposition 
were accordingly admitted including alienation by way of mortgage or 
specific charge as well as absolutely ; and we find it laid down in general 
terms in the latter part of the eighteenth century that a feme covert 
acting with respect to her separate property is competent to act as a feme 
sole. 2 Nevertheless the equitable ownership of real estate by means of 
the separate use, carrying as incidents the same full right of disposition 
by deed or will that a feme sole would have, was fully recognized only 
by much later decisions. 3 From a mortgage or specific charge on separate 
property to a formal contract under seal, such as if made by a person 
sui iuris would even then have bound real estate in the hands of his heir, 
we may suppose that the transition did not seem violent; and instruments 
expressing such a contract to be entered into by a married woman came 
to be regarded as in some wAy binding on any separate property she 
might have. In what way they were binding was not settled for a good 
while, for reasons best stated in the words of V.-C. Kindersley’s judg- 
ment in Vaughan v. Vanderstegen. 4 


1 The contents of this note, being purely historical, are not substantially affected by 
the Law Reform (Married Women and Tortfeasors) Act of 1935* 

[See, too, Holdsworth, Hist, of Eng. Law, xii, 324-326]. 

■ Hulme v. Tenant (1778) 1 Wh. & T. L. C. In Peacock v. Monk (1750-1) 2 Ves. Sr. 190, 
there referred to by Lord Thurlow, no such general rule is expressed. As to the 
recognition of separate property by Courts of Common Law, see Duncan v. Cashm 

* ^Meads’ [1865) 4^. J.1£ 597^ ; 34 L. j?Cb. 1203 j Pride v. Bubb (1871) R. 
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“ The Courts at first ventured so far as to hold that if ” a married 
woman “ made a contract fen* payment of money by a written instru- 
ment with a certain degree of formality and solemnity, as by a bond under 
her hand and seal, in that case the property settled to her separate use 
should be made liable to the payment of it; and this principle (if 
principle it could be called) was subsequently extended to instruments of 
a less formal character, as a bill of exchange or promissory note, and 
ultimately to any written instrument. But still the Court refused to 
extend it to a verbal agreement or other assumpsit, and even as to those 
more formal engagements which they did hold to be payable out of the 
separate estate, they struggled against the notion of their being regarded 
as debts , and for that reason they invented reasons to justify the appli- 
cation of the separate estate to their payment without recognizing them 
as debts or letting in verbal contracts. One suggestion was that the act 
of disposing of or charging separate estate by a married woman was in 
reality the execution of a power of appointment,® and that a formal and 
solemn instrument in writing would operate as an execution of a power, 
which a mere assumpsit would not do. . . .Another reason suggested 
was that as a married woman has the right and capacity specifically to 
charge her separate estate the execution by her of a formal written 
instrument must be held to indicate an intention to create such special 
charge, because otherwise it could not have any operation.” 

Both these suggestions are on the later authorities untenable, as indeed 
V.-C. Kindersley then (1853) judged them to be.® One or two other 
suggestions — such as that a married woman should have only such power 
of dealing with her separate estate as might be expressly given her by 
the instrument creating the separate use — were thrown out about the 
beginning of the nineteenth century, 5 * 7 during a period of reaction in 
which the doctrine was thought to have gone too far, but they did not 
find acceptance; and the dangers which gave rise to these suggestions 
were and still are provided against in another way by the curious device 
of the restraint on anticipation. 8 * 

The modern locus clasncus on the subject is the judgment of Turner 
L.J. in Johnson v. Gallagher* which had the full approval of the Judicial 
Committee 10 and of the Court of Appeal in Chancery. 11 The general 
result was to this effect : 

“ Not only the bonds, bills, and promissory notes of married women, 
but also their general engagements, may affect their separate estates” 
(3 D. F. J. 514); and property settled to a married woman’s separate use 

5 E.g. Duke of Bolton v. Williams (1793) 2 Ves. Jr. at 149. 

* Cp. Murray v. Barlee (1834) 3 M. & K. 209, where the arguments show the history 

Of the doctrine ; Owens v. Dickenson (1840) 1 Cr. & Ph. 48, 53 ; 54 R. R. at 198, 

where the notions of power and charge are both dismissed as inapplicable by Lord 
Cottenham. The theory of specific charge was revived as late as 1866 : Shattock v. 

Shattocky L. R. 2 Eq. 182, 193 ; 35 L. J. Ch. 509, but this must be regarded as over- 
ruled : Robinson v. Pickering (1881) 16 Ch. Div. 660 ; 50 L.J. Ch. 527. It was really 
discarded by Lord Eldon in 1803 : Nantes v. Corrock , 9 Ves. 182 ; 7 R. R. 156. 

1 See Jones v. Harris (1804) 9 Ves. 486, 497 ; 7 R. R. 282, 288 ; Parkesv. White (1804-5) 

1 1 Ves. 209, 220 sqq. ; and collection of cases 5 Ves. 1 7, note. 

• See Lord Cottenham’s judgment in Tullett v. Armstrong (1838) 4 My. & Cr. 393, 405 ; 
48 R. R. 127. Restraint on anticipation can exist only as incidental to a trust tor 
separate use. Such a trust cannot be supplied in order to give effect to a restraint : 
Stogdon v. Lee [1891] 1 Q,. B. 66k, 670 ; 60 L.J. Q. B. 669, C. A. This clause, which 
soon became common form, was invented by Lord Thurlow ; the exact date is not 
known. See for details Walter G. Hart, “ Tne origin of the restraint upon anticipa- 
tion, M L. Q,. R. xl. 221. 

1 (1861) 3 D. F. J. 494, 509 sqa . ; 30 L. J. Ch. 298. 

1# London Chartered Bank of Australia v. Lemprtire (1873) L. R. 4 P. C. 572 ; 42 L. J 
P. C. 49. 

11 Picard v. Hine (1869) L. R. 5 Ch. 274. 
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for her life, with power to dispose of it by deed or will, is for this purpose 
her separate estate. 13 

These ‘‘general engagements u are subject to the forms imposed by the 
Statute of Frauds or otherwise on the contracts made in pari materia 
by persons competent to contract generally, but not to any other form : 
there^ is no general rule that they must be in writing. 

A “ general engagement ” is not binding on the separate estate unless 
it appear “ that the engagement was made with reference to and upon 
the faith or credit of that estate” (3 D. F. J. 515). 

Whether it was so made is a question of fact to be determined on all 
the circumstances of the case : it is enough “ to show that the married 
woman intended to contract so as to make herself — that is to say, her 
separate property—the debtor ” (L. R. 4 G. P. 597). 

Such intention is presumed in the case of debts contracted by a married 
woman living apart from her husband (3 D. F. J. 521). (This tallies with 
the rule of common law, which in this case excludes even as to necessaries 
the ordinary presumption of authority to pledge the husband’s credit : 
see notes to Manby v. Scott in 2 Sm. L. C.) 

The like intention is inferred where the transaction would be other- 
wise unmeaning, as where a married woman gives a guaranty for her 
husband’s debt 13 or joins him in making a promissory note. 14 

The “ engagement ” of a married woman differs from a contract, in- 
asmuch as it gives rise to no personal remedy against the married woman, 
but only to a remedy against her separate property. 15 But it creates 
no specific charge, and therefore the remedy may be lost by her aliena- 
tion of such property before suit (3 D. F. J. 515, 519, 520-2). ie On the 
same principle the exercise by a married woman of a general testa- 
mentary power of appointment does not make the appointed fund liable 
to her engagements, for it is never her separate property. 17 

In cases where specific performance would be granted as between 
parties sui iuris, a married woman may enforce specific performance of 
a contract made with her where the consideration on her part was an 
engagement binding on her separate estate according to the above rules; 
and the other party may in like manner enforce specific performance 
against her separate estate. 11 

A married woman’s engagement relating to her separate property will 
have the same effect as the true contract of an owner sui iuris in creating 


11 Mqyd v. Field (1876) 3 Ch. D. 587, 593 ; 45 L. J. Ch. 699 ; s. v. Roper v. Doncaster 
note 17 . 

13 Morrell v. Cowan (1877) 6 Ch. D. 166 (reversed 7 Ch. Div. 151 ; 47 L. J. Ch. 73, but 
only on the construction of the document) , where no attempt was made to dispute 
that the guaranty, though not expressly referring to the separate estate, was effectual 
to bind it. 

14 Domes v. Jenkins (1877) 6 Ch. D. 728. 

*ie Married 


13 Hence, before the ] 


Women’s Property Act, 1882 (45 & 46 Viet. c. 75), the 


, . . . „ 75), the 

mar ried woman, not being a real debtor, was not subject to the bankruptcy law in 
respect of her separate estate : Ex parte Jones (1879) 12 Ch. Div . 484 ; 48 L. J. Bk. 1 09. 

14 Acc. Robinson v. Pickering (1881) t6 Ch. Div. 660 ; 50 L. J. Ch. 527, which decided 
that a creditor of a married woman on the faith of her separate estate is not thereby 
entitled to a charge on her separate property, or to an injunction to restrain her 

from dealing with it. . „ , 

17 Roper v. Doncaster (1888) 39 Ch. D. 482 ; 58 L. J. Ch. 31 ; au. how far consistent 
with Maydv. Field ' note 1S . As to the effect of s. 4 of the Mamed Womens 
Property Act, 1882, see now Re Hughes [1898] 1 Ch. 529 ; 67 L. J. Ch. 279, C. A. ; 
Re Hodgson [1899] 1 Ch. 166 ; 68 L. J. Ch. 313 ; Re Fteldwxck [1909] 1 Ch. 1, 

38 Th^cases cited in Sug. V. & P. 206, so far as inconsistent with the modern authorities 
(see Picard v. Hine) (1&9) L. R. 5Gb. 274, where the form of decree against the separate 
estate is given ; Pride v. Bubb (1871) L. R. 7 Ch. 64 ; 41 L. J. Ch. 105), must be 
considered as overruled. 
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an obligation which will be binding on the property in the hands of an 
assignee with notice. 1 * 

If a married woman becomes sui iuris by the death of the husband, 
judicial Reparation or otherwise, what becomes of the debts of her 
separate estate ? It appears that they do not become legal debts : for this 
would be to create a new right and liability quite different from those 
originally created by the parties; but that the creditor’s right is to follow 
in the hands of the owner or her representatives the separate estate held 
by her at the time of contracting the engagement, and still held by her 
when she became sui iuris, but not any other property. Property subject 
to a restraint on anticipation cannot in any case be bound / 0 

On principle a married woman’s engagement with respect to her 
separate estate, while not bound by any peculiar forms, is on the other 
hand bound in every case by the ordinary forms of contract ; in other 
words, no instrument or transaction can take effect as an engagement 
binding separate estate which could not take effect as a contract if the 
party were sui iuris. That is to say, the creditor must first produce 
evidence appropriate to the nature of the transaction which would 
establish a legal debt against a party sui iuris , and then he must show, by 
proof or presumption as explained above, an intention to make the 
separate estate the debtor. There is, however, a decision the other way. 
In McHenry v. Davies ? 1 a married woman, or rather her separate estate, 
was sued in equity on a bill of exchange indorsed by her in Paris. It was 
contended for the defence, among other things, that the bill was a French 
bill and informal acording to French law. Lord Romilly held that this 
was immaterial, for all the Court had to be satisfied of was the general 
intention to make the separate estate liable, of which there was no doubt. 
This reasoning is quite intelligible on the assumption that engagements 
bind separate estate only as specific charges ; the fact that the instrument 
creating the charge simulated more or less successfully a bill of exchange 
would then be a mere accident . 22 The judgment bears obvious marks of 
this exploded theory . 23 In Johnson v. Gallagher it is assumed that a 
married woman’s engagements concerning her separate interest in real 
estate must satisfy the conditions of the Statute of Frauds . 24 An engage- 
ment which if she were sui iuris would owe its validity as a contract to 
the law merchant must surely in like manner satisfy the forms and con- 
ditions of the law merchant. It is submitted, therefore, that McHenry 
v. Davies 26 is not law on this point. 

The Statute of Limitation, or rather its analogy, applies to claims 
against the separate estate . 20 

It is said that a married woman’s separate estate cannot be made liable 
as on an obligation implied in law, as, for instance, to the repayment of 
money paid by mistake or on a consideration which has wholly failed . 27 
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Per Jewel M.R. Warm v. Routledge (1874) L. R. 18 Eq. 500 ; 43 L. J. Ch. 604. 
Pikev. Fitzgibbon ( 1881) 1 7 Ch. Div. 454 ; 50 L. J. Ch. 394. Earlier cases are indecisive. 
For the view taken in the Court below in Johnson v. Gallagher , where the bill was 
filed after the death of the husband see 3 D. F. J. 495, and the decree appealed from 
at 497. 

(1870) L. R. 10 Eq. 88. 

Note, however, that in the case of parties sui iuris a bill of exchange cannot be treated 
as an equitable assignment : Shand v. Du Btdsson (1874) L. R. 18 Eq. 283 ; 43 
L. J. Ch. 508. Nor a cheque : Hopkinson v. Foster (1874) L. R. 19 Eq. 74. 

Cp. Shattock v. Shattock , p. 676, where Lord Romilly took the same view. 

(1861) 3 D. F. J. at 514. 

(1870) L. R. 10 Eq. 88. 

Re Lady Hastings (1887) 35 Ch. Div. 94. 

3 D. F. J. 512, 514, referring to Duke of Bolton v. Williams (1793) 2 Ves. Jr. 138 ; 
Jones v. Harris (1804) 9 Ves. 486, 493 ; 7 R. R. 282, and Aguilar v. Aguilar (1820) 
5 Madd. 414. 
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But the decisions to this effect belong (with one exception) to what we 
have called the period of reaction, and are distinctly grounded on the 
exploded notion that a “general engagement,” even if express, is not 
binding on the separate estate. 

The exception is the modern case of Wright v. Chard** where V.-C. 
Kindersley held that a married woman’s separate estate was not liable 
to refund rents which had been received by her as her separate property, 
but to which she was not in fact entitled. But the language of the 
judgment reduces it to this, that in the still transitional state of the 
doctrine, and in the absence of any precedent for making the separate 
estate liable in any case without writing (this was in 1859, Johnson v. 
Gallagher not till 1861), the V.-C. thought it too much for a court of 
first instance to take the new step of making it liable “ in the absence of 
all contract;” and he admitted that “the modern tendency has been to 
establish the principle that if you put a married woman in the position 
of a feme sole in respect of her separate estate, that position must be 
carried to the full extent, short of making her personally liable.” The 
test of liability would seem on principle to be whether the transaction 
out of which the demand arises had reference to or was for the benefit of 
the separate estate. 

The spirit of the modern authorities was, on the whole, in the direction 
of holding that a married woman’s “ engagement ” differs from an 
ordinary contract only in the remedy being limited to her separate 
property. Her creditor was in a position like that of a creditor of trustees 
for a society, or the like, who has agreed to look only to a specified fund 
for payment. And on this view the Married Women’s Property Act of 
1882 was framed. 

4 LIMITATION OF CORPORATE POWERS BY DOCTRINES 

OF PARTNERSHIP AND AGENCY (p. 103) 

A case in which this reason appears most clearly is Simpson v. Denison 
(1852) 10 Ha. 51; 90 R. R. 276. The suit was instituted by dissentient 
shareholders to restrain the carrying out of an agreement between their 
company (the Great Northern) and another railway company, by which 
the Great Northern was to take over the whole of that company’s traffic, 
and also to restrain the application of the funds of the Great Northern 
Company for obtaining an Act of Parliament to ratify such agreement. 
The V.-C. Turner treated it as a pure question of partnership : 11 How 
would this case have stood,” he says in the first paragraph of the judg- 
ment, “ if it had been the case of an ordinary limited partnership?” The 
Railways Clauses Consolidation Act became in this view a statutory form 
of partnership articles, to which every shareholder must be taken to have 
assented; and the general ground of the decision was that “no majority 
can authorize an application of partnership funds to a purpose not war- 
ranted by the partnership contract.” For the purposes of the case before 
the Court this analogy was perfectly legitimate; and the dissent expressed 
by Parke B. (in South Yorkshire , &c. Co. v. G. N. R. Co . (1853) 9 Ex. 
88; 22 L. J. Ex. 315; % R. R. 575) must be considered only as a warning 
against an unqualified extension of it to questions between the corporate 
body and strangers. In Pickering v. Stephenson (1872) L. R. 14 Eq. 322, 
340; 41 L. J- Ch. 493, the same rule is thus set forth by Wickens V.-C. — 
“ The principle of jurisprudence which I am asked here to apply is that 
the governing body of a corporation that is in fact a trading partnership 

U (»® 59 ) 4 Drew. 673, 685 ; 29 L.J. Ch. 82 ; on appeal, 1 D. F. J. 367 ; 113 R. R. 501, 
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cannot in general use the funds of the community for any purpose other 
than those for which they were contributed. By the governing body I 
do not of course mean exclusively either directors or a general council/* 
but the ultimate authority within the society itself, which would 
ordinarily be a majority at a general meeting. According to the prin- 
ciple in question the special powers given either to the directors or to a 
majority by the statutes or other constituent documents of the association, 
however absolute in terms, are always to be construed as subject to a 
paramount and inherent restriction that they are to be exercised in sub- 
jection to the special purposes of the original bond of association.” 
Nothing is said here on the extent to which a corporation may be bound 
by the unanimous assent of its members. 30 

Any dissenting shareholder may call for the assistance of the Court to 
restrain unconstitutional acts of the governing body, 31 but he must do so 
in his proper capacity and interest as a shareholder and partner. If the 
Court can see that in fact he represents some other interest, and has no 
real interest of his own in the action, it will not listen to him; as when 
the proceedings are taken by the direction of a rival company in whose 
hands the nominal plaintiff is a mere puppet, and which indemnifies him 
against costs : Forrest v. Manchester , &c. Ry. Co. (1861) 4 D. F. J. 126 : 
so where the suit was in fact instituted by the plaintiff’s solicitor on 
grounds of personal hostility, Robson v. Dodds (1869) L. R. 8 Eq. 301; 
38 L. J. Ch. 647. But if he has any real interest and is proceeding at 
his own risk, he is not disqualified from suing by the fact that he has 
collateral motives, or is acting on the suggestion of strangers or enemies 
to the company, or even has acquired his interest for the purpose of 
instituting the suit: Colman v. E. C. Ry. Co. (1846) 10 Beav, 1; 16 
L. J. Ch. 73; 76 R. R. 78; Seaton v. Grant (1867) L. R. 2 Ch. 459; 
36 L. J. Ch. 638; Bloxham v. Metrop. Ry. Co. (1868) L. R. 3 Ch. 337. 
For full collection of cases down to 1902, see Lindley on Companies 
(6th ed.), 763 [and, for later cases, 10 English and Empire Digest, 1166 
sqq and Supplement, 1941]. As a rule the plaintiff in actions of this 
kind sues on behalf of himself and all other shareholders whose interests 
are identical with his own; but there seems to be no reason why he 
should not sue alone in those cases where the act complained of cannot 
be ratified at all, or can be ratified only by the unanimous assent of the 
shareholders : Hoole v. G. W. Ry. Co. (1867) L. R. 3 Ch. 262. There is 
another class of cases in which abuse of corporate powers or authorities 
is complained of, but the particular act is within the competence of, and 
may be affirmed or disaffirmed by, 41 the ultimate authority within the 
society itself ” (in the words of Wickens V.-C. just now cited), and there- 
fore the corporation itself is prima facie the proper plaintiff. See Lindley 
on Companies, 574 sqq.; Gray v. Lewis (1869) L. R. 8 Ch. 1035, 1051; 
Macdougall v. Gardiner (1875) L. R. 10 Ch. 606 ; 1 Ch. D. 13, 21 ; 
Russell v. Wakefield Waterworks Co. (1875) L. R. 20 Eq. 474; 44 L. J. 
Ch. 496. “ The majority are the only persons who can complain that a 
thing which they are entitled to do has been done irregularly.” 82 The 

29 Referring to the peculiar constitution of the company then in question. 

911 The articles of association of a company under tne Companies Acts are a contract 
not only between the members, but between the company and its members : 
Hickman v. Kent , &c. Assocn. [1915] 1 Ch. 881 ; 84 L. J. Ch. 688. 

31 So may a member of a chartered company : Jenkin v. Pharmaceutical Society [iggi] 
1 Ch. 393 i 90 L. J. Ch. 47. 

99 Mellish LJ. 1 Ch. D. at 25. As to a shareholder’s right to use the company’s name 
as plaintiff, see Pender v. Lushington (1877) 6 Ch. D. 70 ; 46 L. J. Ch. 317; Duckett 
v. Gover (1877) 6 Ch. D. 82 ; 46 L. J. Ch. 407 ; SUber Light Co. v. Sober (1870} 
12 Ch. D. 717 ; 48 L. T. Ch. 385 ; Harben v. Phillips (1882-3) a 3 Ch- D- 14, «9, 3® ; 
Borland v, Earle [1902] A. C. 83 ; 71 L. J. P. C. 1. 
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is when a majority have got the government of the corporation 
into their own hands, and are using the corporate name and powers to 
make a profit for themselves at the expense of the minority; tnen an 
action is rightly brought by a shareholder on behalf of himself and 
others, making the company a defendant : Menier v. Hooper’s Telegraph 
(1874) L. R. 9 Ch. 350; 43 L. J. Ch. 330; Mason v* Harris (1879) 
11 Ch, Div. 97; 48 L. J. Ch. 589; Baillie v. Oriental Telephone Co. 
[1915] 1 Ch. 503; 84 L. J. Ch. 409, C. A. We mention these cases only 
to distinguish them from those with which we are now concerned* 

With regard to the doctrine of limited agency, and its peculiar 
importance in the case of companies constituted by public documents, 
all persons dealing with them being considered to know the contents of 
those documents and the limits set to the agent’s authority by them, it 
may be useful to give Lord Hather ley’s concise statement of the law 
(when V.-C.) in Fountaine v. Carmarthen Ry. Co. (1868) L. R. 5 Eq. 
316, 322; 37 L. J. Ch. 429. 

In the case of a registered joint stock company, all the world of 
course have notice of the general Act of Parliament and of the special 
deed which has been registered pursuant to the provisions of the Act, and 
if there be anything to be done which can only be done by the directors 
under certain limited powers, the person who deals with the directors 
must see that those limited powers are not being exceeded. If, on the 
other hand, as in the case of Royal British Bank v. Turquand '/* the 
directors have power and authority to bind the company, but certain 
preliminaries are required to be gone through on the part of the com- 
pany before that power can be duly exercised, then the person contracting 
with the directors is not bound to see that all these preliminaries have 
been observed. He is entitled to presume that the directors are acting 
lawfully in what they do. That is the result of Lord Campbell’s judg- 
ment in Royal British Bank v. Turquand " For fuller exposition see 
Lindley on Companies ( 6 th ed.), 214 sqq. 

The contrast of the two classes of cases is well known in Royal British 
Bank v. Turquand sa and Balfour v. Ernest (1859) 5 C. B. N. S. 601; 28 
L. J. C. P. 170. In the former case there was power for the directors to 
borrow money if authorized by resolution : and it was held that a creditor 
taking a bond from the directors under the company’s seal, was not 
bound to inquire whether there had been a resolution. Jervis C.J. said 
in the Exchequer Chamber (the rest of the Court concurring) : — 

“We may now take for granted that the dealings with these companies 
are not like dealings with other partnerships, and that the parties dealing 
with them are bound to read the statute and the deed of settlement. But 
they are not bound to do more. And the party here on reading the deed 
of settlement would find not a prohibition from borrowing, but a 
permission to do so on certain conditions.” 

The same principle has been followed in many later cases {Ex parte 
Eagle Insurance Co. (1858) 4 K. & J. 549; 27 L. J. Ch. 829; Camphelfs 
ease, &c . (1873) L. R. 9 Ch. 1, 24; 43 L. J. Ch. 1 ; Totterdell v. Fareham 
Brick Co. (1866) L. R. 1 C. P. 674; 35 L. J. C. P. 278; Re County Life 
Assce. Co. (1870) L. R. 5 Ch. 288; 39 L. J. Ch. 471, a very strong case, 
for the persons who issued the policy were assuming to carry on business 
as directors of the company without any authority at all; Romford Canal 
Co. (1883) 24 Ch. D. 85; 52 L. J. Ch. 729), and it was decisively affirmed 
by the House of Lords in Mahony v. East Holyford Mining Co. (1875) 
L. R. 7 H. L. 869. In that case a bank had honoured cheques drawn by 
persons acting as directors of the company but who had never been 

« (* 855 ) 5 E. & B. 248 ; 6 ibid. 237 ; 24 L. J. Q. B. 327 5 25 327 ; “>3 R- R* 461- 



APPENDICES 


556 

properly appointed; and these payments were held to be good as against 
the liquidator, the dealings having been on the face of them regular, 
and with de facto officers of the company. Shareholders who allow 
persons to assume office and conduct the company’s business are, as 
against innocent third persons, no less bound by the acts of these de facto 
officers than if they have been duly appointed. It is for the shareholders 
to see that unauthorised persons do not usurp office, and that the business 
is properly done. 34 Similarly where the proper quorum of directors fixed 
by internal regulations of the . company was not present : County of 
Gloucester Bank v. Rudry Merthyr , &c , Co. [1895] 1 Ch. 629; 64 L. J. 
Ch. 451. Creditors are entitled to rely on the authority of a managing 
director purporting to exercise powers which under the articles he might 
have; Biggerstaff v. Rowatt 3 s Wharf [1896] 2 Ch. 93, 102; 65 L. J. 
Ch. 536; Dey v. Pullinger Engineering Co. [1921] 1 K. B. 77; 89 L. J. 
K. B. 241. But a creditor cannot rely on the supposed exercise of power 
to delegate authority which was in fact unknown to him at the time : 
Houghton & Co. v. Nothard , Lowe & Wills, Ltd. [1927] 1 K. B. 246; 
96 L. J. K. B. 25 (affirmed on another point [1928] A. C. 1 ; 97 L. J. 
K. B. 76); Kredithank Cassel v. Schenkers [1927] 1 K. B. 826; 96 L. J. 
K. B. 501, both in C. A. 

In Balfour v. Ernest the action was on a bill given by directors of an 
insurance company for a claim under a policy of another company, the 
two companies having arranged an amalgamation; this attempted amal- 
gamation, however, had been judicially determined to be void : Ernest v. 
Nicholls, 6 H. L. C. 401 ; 108 R. R. 175; revg. S. C. nom. Port of London 
Co. 3 s case (1854) 5 D. M. G. 465. The directors had power by the deed 
of settlement to borrow money for the objects and business of the com- 
pany and to pay claims on policies granted by the company, and they 
had a power to make and accept bills, &c. which was not restricted in 
terms as to the objects for which it might be exercised. It was held that, 
taking this with the other provisions of the deed, they could bind the 
company by bills of exchange only for its ordinary purposes, and not in 
pursuance of a void scheme of amalgamation, that the plaintiffs must 
be taken to have known of their want of authority, which might have 
been ascertained from the deed, and that they therefore could not 
recover. “ This bill is drawn by procuration," said Willes J., “ and unless 
there was authority to draw it the company are not liable 35 . . . this is 
the bare case of one taking a bill from Company A. in respect of a debt 
due from Company B., there being nothing in the deed (which must be 
taken to have been known to the plaintiffs) to confer upon the directors 
authority to make it." 

The connection with ordinary partnership law is brought out in the 
introductory part of Lord Wensleydale's remarks in Ernest v. Nicholls 
(1857) 6 H. L. C. 401, 417; 108 R. R. 175, 182. 

“ The law in ordinary partnerships, so far as relates to the powers of 
one partner to bind the others, is a branch of the law of principal and 
agent. Each member of a complete partnership is liable for himself, and, 
as agent for the rest, binds them upon all contracts made in the course 
of the ordinary scope of the partnership business. . . . Any restrictions 
upon the authority of each partner, imposed by mutual agreement 
amongst themselves, could not affect third persons, unless such persons 
bad notice of them; then they could take nothing by contract [sc. as 
against the firm] which those restrictions forbade. [The law in this 

M Opinion of judges L. R. 7 H. L. at 880 ; per Lord H&therley, at 897-8. 

11 In form it was a bill drawn by two directors on the company's cashier, and sealed 

with the company's seal. 
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fam%, i*e.j the presumption of every partner being the agent of the firm, 
bdng obviously inapplicable to joint-stock companies.] The legislature 
then devised the plan of incorporating these companies in a manner 
imknown to the common law with special powers of management and 
liabilities, providing at the same time that all the world should have 
notice who were the persons authorized to bind all the shareholders by 
requiring the copartnership deed to be registered . . . and made 
accessible to all.” The continuation of the passage, however, goes too 
far ; in fact, it disregards the distinction established by Royal British Bank 
v. Turquand , and the Courts have distinctly declined to adopt it: Agar 
v. Athenaeum Life Assce. Soc. (1858) 3 C. B. N. S. 725; 27 L. J. C. P. 
95; 111 R. R. 817; Prince of Wales Assce. Co. v, Harding (1857) E. B. & 
E. 183; 27 L. J. Q. B. 297; 113 R. R. 594. See Chapleo v. Brunswick 
Building Society (1881) 6 Q* B. Div. 696; 50 L. J. Q. B. 372, for an 
example of the society not being bound by a loan contracted beyond its 
borrowing powers : the directors, having held themselves out as 
authorized, were found personally liable. 

Transactions in the conduct of a company’s affairs which in their 
inception were invalid as against any dissentient shareholder may never- 
theless be made binding on the partnership and decisive of its collective 
rights, as between the company and its own past or present members, by 
the subsequent assent of all the shareholders, though such assent be 
informal and shown only by acquiescence. The leading examples on this 
head are given by the well-known cases in the House of Lords which 
arose in the winding-up of the Agriculturists’ Cattle Insurance Companv. 

It is to be observed that these cases turned on the internal constitution 
and affairs of the company, and there was no occasion to consider to 
what extent or in what transactions the assent of shareholders was capable 
of binding the company as against strangers. They therefore stand apart 
from the question of positive statutory limitations of corporate powers as 
between the company and outsiders. Moreover, the irregular act which 
was ratified was unauthorized as to the manner and form of it, but 
belonged to an authorized class. 38 The general nature of the facts was 
thus : At a meeting of the company an arrangement was agreed to, 
afterwards called the Chippenham arrangement, by which shareholders 
who elected to do so within a certain time might retire from the com- 
pany on specified terms by a nominal forfeiture of their shares. The 
deed of settlement contained provisions for forfeiture of shares, but not 
such as to warrant this arrangement. It was held — 

In Evans v. Smallcombe (1868) L. R. 3 H. L. 249, that the Chippen- 
ham arrangement could be supported (as having become part of the 
internal regulations of the company) only by the assent of all the share- 
holders, but that in fact there was knowledge and acquiescence 
sufficiently proving such assent. A shareholder who had retired on the 
terms of the Chippenham arrangement was therefore not liable to be put 
on the list of contributories. (Cp. Brotherhood’s case (1862) 4 D. F. J. 
566, an earlier and similar decision in the same winding-up.) 

In Spackman v. Evans (1868) L. R. 3 H. L. 171; 34 L. J. Ch. 321, 
that a later and distinct compromise made with a smaller number of 
dissentient shareholders had not in fact been communicated to all the 
shareholders as distinct from the Chippenham arrangement, and could 
not be deemed to have been ratified by that acquiescence which ratified 
the Chippenham arrangement; and that a shareholder who had retired 
under this later compromise was therefore rightly made a contributory. 

See per Lord Romilly (L. R. 3 H. L. 244-5)* See also the judgment of Archibald J. 

in Rkhe v. Ashbury Rsilwqy Carriage Co. (1875) L. R. 9 Ex. 289 ; 43 L. J. Ex. 177. 
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In Houldsworth v. Evans (1868) L. R. 3 H. L. 263, that time was of 
the essence of the Chippenham arrangement, 90 that when a shareholder 
was allowed to retire on the terms of the Chippenham arrangement after 
the date fixed for members to make their election, this^ in fact, amounted 
to a distinct and special compromise, which ought to have been specially 
communicated to all the shareholders : this case therefore followed 
Spackman v. Evans* *•7 Cp. Stewart’s case (1866) L. R. 1 Ch. 511. 

The question of the shareholders 1 knowledge or assent in each case 
involved delicate and difficult inferences of fact, and on these the 
opinions of the Lords who took part in the decisions were seriously 
divided. It may perhaps also be admitted that on some inferences of 
mixed fact and law there was a real difference; but it may safely be 
affirmed that on any pure question of law there was none. 38 These 
cases appear to establish in substance the following propositions : (1) For 
the purpose of binding a company as against its own shareholders, 
irregular transactions of an authorized class may be ratified by the assent 
of all the individual shareholders. They need not all assent at the same 
time and place: Parker and Cooper v. Reading [1926] 1 Ch. 975; 
96 L. J. Ch. 23. (2) Such assent must be proved as a fact. Acquiescence 
with knowledge or full means of knowledge may amount to proof of 
assent, and lapse of time, though not conclusive, is material. The con- 
verse proposition that the assent of a particular shareholder will bind 
him to an irregular transaction as against the company is likewise well 
established, but does not fall within our present scope. See Campbell' \ 
case , &c. (1873) L. R. 9 Ch. 1; 43 L. J. Ch. 1. 

The later case of Phosphate of Lime Co. v. Green (1871) L. R. 7 
C. P. 43, was of much the same kind though in a different form. The 
action was by the company against past shareholders for a debt, and the 
defence rested on an accord and satisfaction which had been effected bv 
an irregular forfeiture of the defendant’s shares, and which in the result 
was upheld on the ground of the shareholder’s acquiescence. It was not 
necessary to consider the distinction between irregular acts which can be 
ratified and acts contrary to the constitution of the company which can- 
not be ratified in any way, nor was it brought to the attention of the 
Court. 8 ® As to the equitable obligation of a company to repay money 
irregularly borrowed on its behalf and in fact used to pay its legal debts, 
see Reversion, &c. Co. v. Maison Cosway [1913] 1 K. B. 364, C. A. 

With regard to cases in which ratification is impossible by reason of 
the corporation being absolutely disabled from undertaking the tran- 
saction, the existence of such cases has been recognized almost from the 
beginning of modem corporation law. “ A company incorporated by 
Act of Parliament for a special purpose cannot devote any part of its 
funds to objects unauthorized by the terms of its incorporation, however 
desirable such an application may appear to be.” 40 The application of 
this principle to companies under the Companies Act, 1862 (the most 
important class of cases in practice), was fixed by the House of Lords in 
1875 in Ashbury, &c. Co. v. Riche , pp. 101-102 ante. The House decided 
that, by the frame and intention of the Act as a whole, the memorandum 
of association is the fundamental constitution of the company, and the 
company is incompetent to undertake anything outside its objects as 


* 7 (1868). Sec also L, R. 7 C. P. 51, 5a, and note the remark of Willes J. at 53 ; 34 
L. J. Ch. 321. 

*• See per Wiles J., L. R. 7 C. P. 60. 

See further on the subject of ratification by companies, Lindley on Companies (6th 
ed,), 231 sqq. 

4f So laid down as well settled doctrine by Lord Cranworth in E. C. Ry. Co. v. Hawke* 
(1885) 5 H. L C. 331 ; 24 L. J. Ch. 601 ; ioi R. R. 183. 
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thereby defined. As a consequence of this, any provision in the articles 
for a pplying the company’s capital to a purpose not warranted by the 
naomimiaum is itself invalid : Guinness v. Land Corporation of Iteland 
(1882) 22 Gh. Div. 349. For some time past it has been the practice of 
company draftsmen to frame the memorandum in the most compre- 
hensive terms, in order to prevent questions of this kind from arising; 
but the decisions remain in full force, and the practice and forms in use 
cannot be adequately understood without reference to them. As to when 
the Attorney-General is entitled to interfere, see A.-G. v. G. E. Ry, Co . 
(1880j 11 Ch. Div. 449; 49 L. J. Ch. 545; A.-G. v. London County 
Council [1902] A. G. 165; 71 L. J. Ch. 268; this case also decides a 
county council under the Local Government Act, 1888, is a purely 
statutory body and has not the general powers of a corporation at 
common law : A.-G. v. Mersey Ry. Co. [1907] 1 Ch. 81, C. A. (revd. on 
point of substance in H. L. [1907] A. C. 415; 76 L. J. Ch. 568). 


5 CLASSIFICATION OF CONTRACTS IN ROMAN AND MEDIEVAL LAW 41 (p. 108) 

Formal contracts (legitimae conventiones) gave a right kind of action 
irrespective of their subject-matter. In Justinian’s time the only kind 
of formal contract in use was the Stipulation/ 2 or verbal contract by 
question and answer, the question being put by the creditor and 
answered by the debtor (as Dari spondes? spondeo : Promittis? promitto : 
Facies? faciam). The origin of the Stipulation is believed to have been 
religious/ 3 though the precise manner of its adoption into the civil law 
remains uncertain. In our authorities it appears as a formal contract 
capable of being applied to any kind of subject-matter at the pleasure of 
the parties. Its application was in course of time extended by die 
following steps. 1. The question and answer were not required to be in 
Latin/ 1 2. An exact verbal correspondence between them was not 
necessary/ 5 3. An instrument in writing purporting to be the record 
of a Stipulation was treated as strong evidence of the Stipulation having 
actually taken place/ 8 and it might be presumed that the form of question 
and answer had been duly observed even without express words to that 
effect/ 7 Hence the medieval development of operative writings. 

Informal agreements (pacta) did not give any right of action without 
the presence of something more than the mere fact of the agreement. 
This something more was called causa" Practically the term covers a 

11 [See also Buckland, Text-Book of Roman Law (2nd ed.), 412 sqq .] 

« a The ItUerarum obligatio (Gai 3. 128) was obsolete. What appears under that title 
in the Institutes (3. 21) is a general rule of evidence unconnected with the ancient 
usage : see Moyle’s Justinian , Exc. viii. 

49 Savigny’s derivation of the Stipulation from the nexum is abandoned, so far as I know, 
by all recent writers. It seems quite possible that the earliest type of contract 
is to be sought in covenants made between independent tribes or families. Gf. 
Gai. 3. 94 on the use of the word spondeo in treaties. If this were so, one would expect 
the covenant to be confirmed by an oath, of which Muirhead (on Gai. 3. 92) finds 
a trace on other grounds in the form promittis ? promitto. 

44 Gai 3. 93 ; I. 3« i5> de v. o. §1. 

45 C. 8. 38. de cont. et. comm, stipul. 10. 

40 C. 8. 38. de cont. et comm, stipul. 14 ; I. 3- *9- de mut. stipul. § 12. Probably 
Greek and provincial use of written agreements had much to do with this. 

47 Paul Sent, V. 7, § a. For detailed discussion see SeufTert, Zur Geschicbte der 

obligatorischen Vertr&ge, § 3. 

48 As to the modem doctrine of causa , , especially in French law, see F. P. Walton in 
L. Q.R. xli. 306, holding it to be of doubtful utility. [See, too, Buckland & McNair, 
Roman Law and Common Law, 175- Note also 173, where it is pointed out that 
the four “ consensual ” contracts in Roman Law make it impossible to accept without 
qualification the proposition that a nudum pactum was unenforceable.] 
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somewhat wider ground than our modem “ consideration executed ” ; 
but it has no general notion corresponding to it* at least none co- 
extensive with the notion of contract; it is simply the mark, whatever 
that may be in the particular case, which distinguished any particular 
class of agreements from the common herd of pacta and makes them 
actionable. Informal agreements not coming within any of the 
privileged classes were called nuda pacta and could not be sued on. 
The term nudum pactum is sometimes used, however, with a special and 
rather different meaning, to express the rule that a contract without 
delivery will not pass property. 49 

The further application of this metaphor by speaking of the causa 
when it exists as the clothing or vesture of the agreement is without 
classical authority but very common; it is adopted to the full extent by 
our own early writers. 50 

The privileged informal contracts were the following: 1. Real con- 
tracts, where the causa consisted in the delivery of money or goods : 
namely, mutui datio, commodatum, depositum, pignus , corresponding to 
our bailments. This class was expanded within historical times to cover 
the so-called innominate contracts denoted by the formula Do ut des 9 
&c., 51 so that there was an enforceable obligation re contracta wherever, 
as we should say, there was a consideration executed : yet the 
procedure in the different classes of cases was by no means uniform. 52 

2. Consensual contracts, being contracts of constant occurrence in daily 
life in which no causa was required beyond the nature of the trans- 
action itself. Four such contracts were recognized, the first three of 
them at all events 53 from the earliest times of which we know anything, 
namely. Sale, Hire, Partnership, and Mandate. (Emptio Venditio, 
Locatio Conductio, Societas, Mandatum). To this class great additions 
were made in later times. Subsidiary contracts (pacta adiecta) entered 
into at the same time and in connexion with contracts of an already 
enforceable class became likewise enforceable : and divers kinds iff 
informal contracts were specially made actionable by the Edict and by 
imperial constitutions, the most material of these being the constitutum, 
covering the English heads of account stated and guaranty. Justinian 
added the pactum donationis , it seems with a special view to gifts to pious 
uses. 54 Even after all these extensions, however, matters stood thus : 
“ The Stipulation, as the only formal agreement existing in Justinian's 
time, gave a right of action. Certain particular classes of agreements 
also gave a right of action even if informally made. Ail other informal 
agreements ( nuda pacta) gave none. This last proposition, that nuda 
pacta gave no right of action, may be regarded as the most charac- 

4 * Traditionibus et usucapionibus dominia rerum, non nudis pactis, transferantur. 
Cod. 2. 3. de pactis, 20. But the context is not preserved, and the particular pactum 
in question may have been nudum in the general sense too. The contrary rule of 
the Common Law has not so far been traced to an earlier time than the second 
quarter of the fifteenth century : see Prof. Ames in Essays in Anglo-American Legal 
Hist. iii. 312, 313. Cp. note fll , p. 561. 

10 “ Pactum nudum est non vestitum stipulatione vel re vel litteris vel consensu vel 
contractus cohaerentia ” : Azo, Summa in Cod. ap. Seuffert op. cit. 41 ; Maitland, 
Bracton and Azo, 143. “ Obligatio quatuor species habet quibus contrahitur et 

plura vestimenta,” Bracton, 99a. “ Obligacioun diet estre vestue de v. maneres 

de garnisementz,” Britton 1. 156. 

51 Aut enim do tibi ut dcs, aut do ut facias, aut facto ut des, aut facio ut facias ; in 
quibus quaeritur quae obligatio nascatur. D. 19. 5. de praescr. verbis, 5 pr. Black- 
stone (Comm. ii. 444) took this formula for a classification of all valuable considera- 
tions, and his blunder was copied without reflection by later writer*. 

M Dig. 1. c. §§ i — 4. 

1 ■ See Muirhead on Gai. 3. 216. 

44 C. 8. 54, de donat. 3*5, $ 5. The establishment of emphyteusis as a distinct species of 
contract is of minor importance for our pre se nt purpose. 
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teristic principle of the Roman law of Contract.” 5 * It is desirable to 
be&r in mind that in Roman, and therefore also in early English law-texts, 
nudum pactum does not mean an agreement made without consideration. 
Many nuda pacta , according to the classical Roman law, would be quite 
good in English law, as being made or/sufficient consideration ; while 
in many cases obligations recognized by Roman law as fully binding 
(e.g. from mandate or negotiorum gestio) would be unenforcable, as 
being without consideration, in the Common Law. 

When the Roman theory came to be adopted or revived in Western 
Christendom, the natural obligation admitted to arise from an informal 
agreement was, under the influence of the canonists, gradually raised to 
full validity, and the difference between pactum and legitima conventio 
ceased to exist. 58 The process, however, was not completed until English 
law had already struck out its own line. 

The identification of Stipulation with formal writing, complete on the 
Continent not later than the 9th century, 57 was adopted by our medieval 
authors. In Glanvill we find that a man’s seal is conclusive against him. 11 5 
Bracton, after setting forth almost in the very words of the Institutes 
how “ Verbis contrahitur obligatio per stipulationem,” &c. adds: “ Et 
quod per scripturam fieri possit stipulatio et obligatio videtur, quia si 
scriptum fuerit in instrumento aliquem promisisse, perinde habetur ac si 
interrogatione praecedente responsum sit.” 59 There is no doubt that he 
means only a writing under seal, though it is not so expressed : Fleta 
does say in so many words that a writing unsealed will not do. 60 The 
equivalent for the Roman Stipulation being thus fixed, the classes of 
Real and Consensual contracts are recognized, in the terms of Roman 
law so far as the recognition goes : the Consensual contracts are but 
meagrely handled for form’s sake, as the Roman rules could not be 
reconciled with English practice. 81 We hear of nothing corresponding 
to the later Roman extensions of the validity of informal agreements 
Such agreements in general give no right of action : in Glanvill it is 
expressly said : 61 Privitas conventiones non solet curia domini regis 
tueri”; 6 * the context makes it doubtful whether even agreements under 
seal were then recognized by the King’s Court unless they had been made 
before the Court itself. In Bracton too, notwithstanding his elaborate 
copying of Roman sources, we read : “ Iudicialis etiam esse poterit 

55 Sav. Obi. 2, 231. Muirhead, on Gai. 3, 134, says that " amongst peregrins a nudum, 
pactum was creative of action ” : which seems to be a slip. Provincial usage, so 
far as is known, was less advanced than Roman ; thus the contract of sale was (as 
in Germanic custom) real and not consensual : Gilson, I.’gtude du droit romain 
compart aux autres droits de l’antiquitd (1899), 217. 

Seunert op. cit. cp. Harv. Law Rev. vi. 390, 391. See Esmein, Etudes sur les contrata 
dans le trfcs ancien droit frangais, Paris, 1883, f° r earlier medieval history. 

57 Details and authorities in Brunner, Rom. u. German. Urkunde. 

L. x. c. 12. 

■■ 99 b. 100 a. Later students of Roman law seem to have been dissatisfied ; at any 
rate the following curious marginal note occurs in an early 14th century MS. of 
Bracton in the Cambridge University Library (Dd. 7. 6) : Differt pactum a con- 
ventione quia pactum solum consistit in sermonibus, ut in stipulationibus, conventio 
tarn in sermone quam in opere, ut cum in scriptis redigitur. 
i0 Lib, 2. c. 60, § 25. Non solum sufficiet scriptura, nisi sigilli munimine stipulantis 
(see pp. 109-1 11, ante) roboretur cum tesdmonio fide dignorum praesentium. 

51 Bracton ’s law of sale, like Glanvill’s is the old Germanic law in which the contract 
is not consensual but real : fo. 61 b. f Gtlterbock, 113. Mandate is still unknown 
to the Common Law. 

Lib. x. c. 18, and more fully ib. c. 8. “ Curia domini regis” is significant, for the 

ecclesiastical courts, and it seems local and private courts, did take cognizance of 
breaches of informal agreements as being against good conscience, ib. c. 12 ; Black- 
stone, Comm. I. 52, and authorities there cited ; Archdeacon Hale's Serin of 
Precedents and Proceedings, where several instances will be found ; Harv. Law 
Rev. vi. 402. 

LL 
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vel conventionalis. Judicialis, quae iussu iudicis fit vel 
praetoris. Conventionalis quae ex conventionc utriusque partis con- 
tipitur, ncc iussu iudicis vel praetoris, et quarum totidem sunt genera 
quot paene rerum contrahenaanim. De quibus omnibus omnino curia 
regis se non intromittit, nisi aliquando de gratia ” (fo. 100a).* 3 


6 — EARLY AUTHORITIES ON ASSIGNMENTS OF GHOSES IN ACTION (P.170) 
See now S. J. Bailey “ Assignment of debts in England from the twelfth 
to the twentieth century,” L. Q. R. xlvii. 516, xlviii. 248 (1931-2), 
bringing out in detail int. al. the importance of Jews’ debts in forming 
the practice. [See also Edward H. Warren, Margin Customers (1941, 
Plimpton Press, Norwood, Mass.), ch. iv.] 

In Mich. 3 Hen. IV. 8, pi. 34, is a case where a grantee of an annuity 
from the king sued on it in his own name. No question seems to have 
been raised of his right to do so. 

In Hil. 37 Hen. VI. 13, pi. 3, it appears that by the opinion of all the 
justices an assignment of debts (not being by way of satisfaction for an 
existing debt) was no consideration (quid pro quo) for a bond, forasmuch 
as no duty was thereby vested in the assignee : and the Court of 
Chancery acted on that opinion by decreeing the bond to be delivered 
up. The case is otherwise interesting, as it shows pretty fully the 
relations then existing between the Court of Chancery and the Courts 
of Common Law, and the cardinal doctrine that the jurisdiction of 
equity is wholly personal is stated with emphatic clearness. 

In Hil. 21 Ed. IV. 84, pi. 38, the question was raised whether an 
annuity for life granted without naming assigns could be granted over : 
and the dictum occurs that the right of action, whether on a bond or on 
a simple contract, cannot be granted over. 

Mich. 39 Hen. VI. 26, pi. 36. If the king grant a duty due to him 
from another, the grantee shall have an action in his own name : “ et 
issint ne puit nul autre jaire” 

So, Mich. 2 Hen. VII. 8, p. 25. “ Le Roy poit granter sa accion ou 
chose qui gist en accion ; et issint ne poit nul outer person " 

In Rolle Abr,. Action sur Case, 1. 20, pi. 12, this case is stated to have 
been decided in B. R., 42 Eliz., between Mowse and Edney, per curiam : 
A. is indebted to B. by bill (i.e. y the now obsolete form of bond called a 
single bill), and B. to C. B. assigns A.’s bill to C. Forbearance on C.’s 
part for a certain time is no consideration for a promise by A. to pay 
C. at the end of that time (j. v. contra , ib. pi. 60); for notwithstanding 
the assignment of the bill, the property of the debt remains in the 
assignor. 

In none of these cases is there a word about maintenance or public 
policy. On the contrary, it is assumed throughout that the impossibility 
of effectually assigning a chose in action is inherent in the legal nature 
of things. [I have pointed out in Present Law of Abuse of Procedure, 
45. that Coke’s theory, that the law of maintenance prevented the 
assignment of choses in action in early times, is probably an anachronism, 
for it implies a development of the law of maintenance which it scarcely 
possessed until Henry VI.’s reign — the very period in which it was 
expressly held that it did not apply to assignment of a debt.] Finally, 
izi Termes de la Ley , tit. Chose in Action, die rule is briefly and positively 
stated to this effect : Tilings in action which are certain the king may 

•• [Pollock’s citation has been amended in conformity with the text in Woodbine’s 
edition of Bracton (1922).] 
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gtttnty and the grantee have an action for them in his own name ; but 
atommon person can make no grant of a thing in action, nor the king 
h i m s e l f of such as are uncertain. No reason is given. 

The exception in favour of the Crown may be derived from the 
universal succession accruing to the Crown on forfeitures. This would 
naturally include rights of action, and it is easy to understand how the 
practice of assigning over such rights might spring up without much 
e x a mina tion of its congruity with the legal principles governing tran- 
sactions betwen subjects. Direct proof is not forthcoming, but the 
conjecture seems now to be generally accepted. [Cf. Winfield, Present 
Law of Abuse of Procedure, 46.] 

Before the expulsion of the Jews under Eld ward I. they were treated 
as a kind of serfs of the Crown (ipsi Iudaei et omnia sua regis suntj 
Pseudo-L. Edw. Conf. c. 25 ; tayllables au Roy come les soens serfs et 
a nul autre : Statutes of Jewry, temp . incert ., dated by Prynne, 3 Ed. I.), 
and the king accordingly claimed and exercised an arbitrary power of 
confiscating, releasing, assigning, or licensing them to assign, the debts 
due to them. Cp. charter of Frederick II. Pet. de Vineis Epist. lib. 6, 
no. 12 : “ omnes et singuli Iudaei degentes ubique per terras nostrae 
iurisdictioni subiectas Chris tianae legis et Imperii praerogativa servi sunt 
nostrae Camerae speciales.” And see on this subject Y. B. 33 Ed. I. 
xli. 355, and Prynne’s “ Short Demurrer to the J ews,” &c. (Lond. 1656, 
a violent polemic against their re-admission to England), passim. 

In Hil. 9 Hen. VI. 64, pi. 17, Thomas Rothewel sues J. Pewer for 
maintaining W. H. in an action of detinue against him, Rothewel, for “un 
box ove charters et muniments ” Defence that W. H. had granted to 
Pewer a rentcharge, to which the muniments in question related, and 
had also granted to Pewer the box and the deeds, then being in the 
possession of Rothewel to the use of W. H., wherefore Pewer maintained 
W. H., as he well might. To this Paston, one of the judges, made a 
curious objection by way of dilemma. It was not averred that W. H. was 
the owner of the deeds, but only that Rothewel had them to his use ; 
and so the property of them might have been in a stranger : et issint 
ceo fuit chose en accion et issint tout void ” The precise meaning of 
these words is not very clear, but the general drift is that, for anything 
that appeared, W. H. had no assignable interest whatever ; and it looks 
as if the strong expression tout void was meant to take a higher ground, 
distinguishing between a transaction impeachable for maintenance and 
one wholly ineffectual from the beginning. It may have been supposed 
that an assignment by a person out of possession could have no effect. 
But if W. H. was the true owner, Paston continued, then the whole 
property of the deeds, &c. passed to Pewer, who ought to have brought 
detinue in his own name/ 4 Babington C.J. and Martyn J., the other 
judges present, were of a contrary opinion, holding that any real interest 
in the matter made it lawful to maintain the suit. The attempt to assign 
a chose in action is here compared by the counsel for the plaintiff to the 
grant of a reversion without attornment ; showing that the personal 
character of the relation was considered the ground of the rule in both 
cases. 

In Mich. 34 Hen. VI. 30, pi. 15, Robert Horn sued Stephen Foster for 
maintaining the administrators of one Francis in an action against him. 
R. Horn : the circumstances being that Horn was indebted to Francis by 
bond, and Francis being indebted to Stephen in an equal sum assigned 

• 4 Another argument put by the plaintiff’s counsel, though not very material, is too 

quaint to be passed over : Whatever interest Pewer might have had by the grant 

of the rent and t hr deeds relating to it, yet he had none in the box, and therefore 

in respect of the box, at all events, there was unlawful maintenance on his part. 
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the debt and delivered the bond to him, authorizing him, if necessary, 
td sue cm it in his (Francis 9 ) name, to which Horn agreed ; and now 
Francis had died intestate, and Stephen was suing on the bond in the 
name of the administrators with their consent. And this being pleaded 
for the defendant, was held good. Prisot, in giving judgment, com- 
pared the case of the cestui que use of lands, whether originally or claim- 
ing by purchase through him to whose use the feoffment was originally 
made, taking part in any suit touching the lands. On this Fitzherbert 
remarks {Mayntenauns, 14) “ Nota icy que per ceo il semble que un duite 
puit estre assigne pour satisfaction So it is said in Hil. 15 Hen. VII. 
2, pi. 3 that if one is indebted to me, and deliver to me an obligation in 
satisfaction of the debt, wherein another is bound to him, I shall sue in 
my debtor’s name, and pay my counsel and all things incident to the 
suit \ and so may do he to whom the obligation was made, for each of 
us may lawfully interfere in the matter. 

Brooke, Abr. 140 b, observes, referring to the last-mentioned case: 
“ Et sic vide que chose in accion poet estre assigne oustre pur loyal 
cause , come iust det, mez nemy pur maintenance The writer’s lan- 
guage shows that assignment of a chose in action meant to him nothing 
else than empowering the assignee to sue in the assignor’s name. He 
was at no pains to exclude in terms such an impossible supposition as 
that the assignee could sue in his own name. 

It was long supposed (as is implied in Fitzherbert’s and Brooke’s lan- 
guage — and see the case in 37 Hen. VI. cited p. 562) that the assignment 
of a debt by way of sale, as opposed to satisfaction of an existing liability, 
was maintenance. Even under the Restoration the Court of Chancery 
would not protect the assignment of any chose in action unless in satis- 
faction of some debt due to the assignee : Frccm. C. C. 145, pi. 185, see 
Ames in Harv. Law Rev. i. 6, note ; and further on the whole matter, 
the same learned writer in Essays in Anglo-American Legal History, iii. 
580 sqq. y and Sir W. Holdsworth in Harv. Law Rev. xxxiii. 997. 

7 BRAG TON ON FUNDAMENTAL ERROR (P.403) 

The passage is under the head De acquirendo rerum dominio , fo. 15 
b 3 16, vol. ii. pp. 62 — 63 of Prof. Woodbine’s critical edition (1922). It 
is now needless to reprint the text here. There are divers variations from 
the passage of the Digest which Bracton followed ; they are not easy 
to explain, but the weight of MS. authority disclosed by the learned 
editor’s full collation shows that they are not accidental. Whatever 
light can be thrown on them will doubtless appear in his notes in due 
time. 

8 — MISTAKE IN WILLS (P.418) 

Properly speaking, there is no jurisdiction in any court to rectify a will 
on the ground of mistake. A Court of Probate may reject words of 
which the testator is proved to have been ignorant, whether inserted by 
the fraud or by the mistake of the person who prepared the will.” But 
it has no power to insert words” or otherwise remedy a mistake “ by 
modifying the language used by the draftsman and adopted by the 
testator so as to make it express the supposed intentidn of the testator. 

. . Such a mode of dealing with wills would lead to the most dangerous 
consequences, for it would convert the Court of Probate into a court 

.M E.g. Morrell v. Morrell , 7 P.D. 68 ; 51 L. J. P. 49, following Fulton v. Andrew (1875) 
L. R. 7 H. L. 448 ; 44 L. J. P. 17 ; Brisco v. Baillie-Hamilton [1902] P. 234 ; 71 
L. J. P. 121. 

7 n the goods of Schott [1901] P. 190 ; 70 L. J. P. 46. 
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of construction of a very peculiar kind, whose duty it would be to shape 
the will into conformity with the supposed intentions of the testator.”** 
Exactly the same rule has been laid down m equity. 68 

The cases in which it is said that the Court will interfere to correct 
mistakes in wills may be classified thus : 

1. Cases purely of construction according to the general intention 
collected from the will itself. 69 

2. Cases of equivocal description, of words used in a special habitual 
sense, or of a wrongly given name which may be corrected by a sufficient 
description. 70 

3. Cases of dispositions made on what is called a false cause, 71 i,e., on 
the mistaken assumption of a particular state of facts existing, except on 
which assumption the disposition would not have been made. These 
are analogous to the cases of contract governed by Couturier v. Hastie /* 
and just as in those cases, the expressed intention is treated as having 
been dependent on a condition which has failed. Similarly revocation of 
a will proceeding on a false assumption of fact is inoperative if — but 
only if — the intention to revoke is shown to have been contingent on the 
truth of the assumed fact. 73 

4. An erroneous specification of number in the description of a class 
of legatees may be disregarded. (Hawkins on Wills, ed. Sanger, p. 83.) 

But the true view of all these cases appears to be not that the words 
are corrected, but that the intention when clearly ascertained is carried 
out notwithstanding the apparent difficulty caused by the particular 
words. 


9 ON THE SUPPOSED EQUITABLE DOCTRINE OF 

“ MAKING REPRESENTATIONS GOOD 99 (P.422) 

This once frequently alleged head of equity, in so far as it purports 
to establish any rule or principle apart from the ordinary rules as to 
the formation of contracts on the one hand, and the principle of estoppel 
by assertion as to existing facts on the other, is now known to be 
imaginary. In the princpal class of cases the “ representation ” is of an 
intention to make a provision by will for persons about to marry, in 
reliance on which representation the marriage takes place. The leading 
authority is Hammersley v. De Biel, 1 * decided by the House of Lords 
in 1845 on appeal from the Court of Chancery. In the Court below 7 * 
Lord Cottenham had laid down the proposition that “ a representation 
made by one party for the purpose of influencing the conduct of the 
other party, and acted on by him, will in general be sufficient to entitle 
him to the assistance of the Court for the purpose of realizing such 
represen tation.” This appears to be the source of all the similar state- 
ments which have since been made. 7 * Taken with its context, however. 


•» Harter v . Harter (1873) L. R. 3 P. & D. 11, 21 ; 44 L. J. P. 1 ; following Guardhouse v. 

Blackburn (1866) L. R.1P. & D. 109 ; 35 L- J- P- * 

•• Newburgh v. Newburgh {1820) 5 Madd. 364 ; 21 R. R. 310. 

Sec Hawkins on Construction of Wills, Introduction. 

Not only an equivocal name may be explained, but a name which applies to only one 
person may be corrected by a description sufficiently showing that another person 
is intended : Charter v. Charter (1874) L. R- 7 H. L. 364. 

11 Campbell v. French (1797) 3 Ves. 321 ; 4 R. R* 5* 

- ' ~ ~ " u — . pp . 24, j 394- 


(1856) 5 H. L. C. 673 ; 25 L. J. Ex. 253 ; 101 R. R- 3»9 5 PP- « 
Southemden (in the estate of)[ 1925] P. 1 77 ! 95 J. P. i v <-■ A. 
(1845) 12 Ca & F. 45 ; 69 R. K. 18. 


M (*«t. 

f • The turn of language is in itself not novel. It seems to be modelled on that which 
had long before been used in cases of a different class and for a different purpose. 
See Boons v. Bicknell (1801) 6 Ves. 174 ; 5 R. R. 245. 
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it need not mean more than that an exchange of proposals and statements 
by which the conduct of parties is determined may, as containing all 
the requisites of a good agreement, amount to a contract, though not to 
a formal contract. To Mr. Justice Stephen Lord Cottenham’s words 
appeared “ to mean only that contracts of this nature may be made like 
other contracts by informal documents, or partly by documents and 
partly by conduct.” 77 And in this sense the rule seems to have been 
understood in the House of Lords both in the same and in subsequent 
cases. Lord Brougham and Lord Campbell speak of the transaction in 
plain terms as a contract. In the Rolls Court it had also been dealt with 
on that footing. 78 Still more pointed is the remark made by Lord St. 
Leonards in 1854 : — u Was it merely a representation in Hammer sley 
v. De Biel ? Was it not a proposal with a condition which, being 
accepted, was equivalent to a contract ? ,,7B In the terms of the Indian 
Contract Act, it was the case of a proposal accepted by the performance 
of the conditions. The statement “ I will leave you 10,000/. by my will, 
if you marry A.,” if made and acted on as a promise, becomes a binding 
contract (the marriage undertaken on the faith of that promise being 
the consideration), and so does a statement in less plain language which 
amounts to the same thing. On the other hand the statement “ If you 
marry A. I think, as at present advised, I shall leave you 10,000/.,” is 
not a promise and cannot become a contract : neither can it act as an 
estoppel, for it cannot matter to the other party’s interest whether the 
statement of an intention which may be revoked at any time is at the 
moment true or false. And the same is true of any less explicit statement 
which is held on its fair construction to amount to this and no more. 
Such was the result of the case where Lord St. Leonards put the 
question just cited. 80 And in that case the true doctrine was again 
distinctly affirmed by Lord Cran worth. 11 

“ By what words are you to define whether a party has entered into 
an engagement as distinct from a contract, but which becomes a contract 
by another person acting upon it ? Where a man engages to do a 
particular thing, he must do it ; that is a contract : but where there 
are no direct words of contract, the question must be, what has he 
done ? He has made a contract, or he has not ; in the former case he 
must fulfil his contract; in the latter there is nothing that he is bound 
to fulfil.” Again : “ There is no middle term, no tertium quid between 
a representation so made as to be effective for such a purpose, and 
being effective for it, and a contract, they are identical.” 

He proceeded to comment on Hammersley v. De Biel, and to express 
a decided opinion that the language there used by Lord Cottenham was 
not meant to support, and did not support, the notion that words or 
conduct not amounting to a true contract may create an equitable 
obligation which has the same effect. “ The only distinction I understand 
is this, that some words which would not amount to a contract in one 
transaction may possibly be held to do so in another.” In the case of 
Jorden v. Money** which came before the House of Lords some months 
later, it was held, first, that the statement there relied on as binding 
could not work an estoppel, because it was a statement not of fact but 


,T Alderson v. Maddism (1880) 5 Ex. D. 293, 299 ; 50 L. J. Q. B. 466. 

7i Nom. De Biel v. Thomson (1841) 3 Beav. 469. 

7i Mansell v. Hedges (1854) 4 H. L. C. at 1051 ; 94 R. R. 539 ; cp. 4 H. L. C, 1059 ; 

(1854) 4 H. L. C. 1039 ; 94 R. R. 53*- 
•* At 1053-6 j 94 R. R. 540-3. 

** («®54)5 ,8 5 > 33 L. J. Ch. 865 ; 101R. R. 116. A pretty full nimmery is 

given by Stephen J. 5 Ex. D. tt 301. 
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<rf intention ; secondly, that on the evidence it did not amount to a 
promise, and therefore could not be binding as a contract. Lord St. 
Leonards dissented both on the evidence and on the law. His opinion 
seems on the whole to come to this : “ My inference from all the facts 
is that this statement was a promise; but if not, I say it is av ailable by 
way of estoppel, for I deny the existence of any rule that equitable 
estoppel can be by statement of fact only and not of intention,” On 
this point, however, the opinion of the majority (Lord Cranworth aod 
Lord Brougham) is conclusive. 83 A promise de future cannot be an 
estoppel. 64 

In a much earlier case of the same class before Lord Eldon 83 the 
language used is indecisive : “ arrangement ” and “ engagement ” seem 
preferred to “ agreement.” In two later ones decided by Sir John 
Stuart 88 an informal statement or promise as to a settlement on a 
daughter’s marriage, and an informal promise to leave property by will 
to an attendant as recompense for services, were held to be enforceable. 
The Vice-Chancellor certainly seems to have adopted the opinion that 
a “representation” short of contract had somehow a binding force. 
He appears further to have held that, inasmuch as these were not 
properly cases of contract, it was immaterial to consider whether the 
Statute of Frauds applied to them, and to have thought that the opinion 
of Lord Cranworth in Jorden v. Money was inconsistent with the 
decision in Hammersley v. De Biel. 87 But these opinions are inconsistent 
with the true meaning and effect of the cases in the House of Lords 
which have already been cited : and one of them is now expressly over- 
ruled. 88 Other judicial expressions are to be found both earlier and 
later, which in some degree countenance them ; but these have been, 
without exception, unnecessary for the decision of the cases in which 
they occurred. It is remarkable that the authoritative explanation of 
Hammersley v. De Biel 80 given in Maunsell v. Hedges 90 was commonly 
left unnoticed. 

Coverdede v. Eastwood (1872) 91 was a case of precisely the same type 
as Hammersley v. De Biel. Bacon V.-C. decided it on the ground that 


* 8 And see Mr. Justice Stephen’s criticism, 5 Ex D. at 303. 

84 See per Lord Macnaghten, Geo. Whiteckurch , Ltd. v. Cavanagh [1902] A. C. 117* 130 J 
L. J. K. 400 ; and Chadwick v. Manning [1896] A. C. 231 ; 65 L. J. P. C. 42, 


j: 


c. 


Luders v. Anstey (1799) 4 Ves. 501 ; 4 R. R. 276. 

« Prole v, Soady (1859) 2 Giff. 1 ; 128 R. R. 1 ; Loffus v. Maw (1862) 3 Gift. 502 ; 133 
R. R. 193- In Loffus v. Maw there is a suggestion that the ‘ representation afreets 
the specific property as an equitable charge. Similar notions occur in some of 

Lord Romilly’s judgments. _ _ . t A . , 

* T Loffus v. Maw (1862) 3 Giff. at 603-4. In Prole v - So(U ty> a strange and entangled 
case, no point was made on the Statute of Frauds. But there it appears to have 
been established as a fact that the wife’s father represented to the intended husband, 
an Englishman, that a certain trust disposition of Scotch land in the proper Scottish 
form was irrevocable. This was, as regards the person to whom it was made, a 
representation of foreign law, and therefore equivalent to a, representation of fact. 
And thus the decision may have been ri ? ht on the ground of estoppel. But it is 
far f rom easy to discover on what ground it really proceeded. The case went to the 
Appeal Court, but was compromised : see L. R. 1 .Ch. 145. The still later case of 
tftinore v. Bradford (1869) L. R. 8. Eq. 134, decided b V thc judge was merely 
a case of contract. 



audacity. 


12 CL & F. 45 ; 69 R. R. 18. 

4 H. L. G. 1039 ; 94 R. R. 53*' 
15 Eq. i2f ; 42 L. J. Ch. 11& 
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the transaction amounted to a contract, and so it was expressed in the 
decree. But he also thought that there existed, and was applicable to 
the case in hand, “ this larger principle, that where a man makes a 
representation to another, in consequence of which that other person 
contracts engagements, or alters his position, or is induced to do any 
other act which either is permitted by or sanctioned by the person 
making the representation, the latter cannot withdraw from the repre- 
sentation, but is bound by it conclusively.” Later, in Dashwood v. 
Jermyn 92 (1879), which was another marriage case, he held that the 
connexion between the statement relied on as a promise and the marriage 
alleged to have taken place on the faith of it was not sufficiently made 
out. He stated the general rule thus : — “ If a man makes a repre- 
sentation on the faith of which another man alters his position, enters 
into a deed, incurs an obligation, the man making it is bound to perform 
that representation, no matter what it is, whether it is for present pay- 
ment or for the continuance of the payment of annuity, or to make a 
provision by will. That in the eye of a Court of Equity is a contract, 
an engagement which the man making it is bound to perform.” This 
appears to qualify to some extent the dicta of the same judge in 
Cover dale v. Eastwood. Here we read no longer of two distinct kinds 
of obligation, by contract and by “ representation,” but of one kind of 
obligation, and that a contractual one, arising from the representations 
made by one party with the intent that they should be acted upon, and 
the conduct of the other who does act upon them. If the learned judge 
thought that the same facts might amount to a contract in equity and 
not at law, he was clearly mistaken. In Alderson v. Maddison (1880) 93 
there was an agreement to leave property by will as a reward for 
services. Here Stephen J. set forth the view that it must be a contract 
or nothing ; and he held that a contract was proved by the facts of 
the case. The decision was reversed by the Court of Appeal on the 
ground that, the case being within the Statute of Frauds, there was no 
sufficient part performance : and the same view was taken by the House 
of Lords. No encouragement whatever, to say the least, was given to 
the doctrine of “ representation.” Finally, in Re Fickus , 94 where a faint 
attempt was made to revive it, Cozens-Hardy J. summarily disposed of 
it with a reference to the decision in the House of Lords. 

So far the authorities as to direct enforcement of “ representations.” 
We do not count among them Pigott v. Stratton, 9 * decided by the Court 
of Appeal in 1859, in which Lord Campbell incidentally took a mini- 
mizing view of the effect of Jorden v . Money." That case, so far as it 
did not proceed on express covenant, was one of equitable estoppel. 
Mills v. Fox (1887) 97 was also decided expressly on the ground of estoppel 
by representation of fact. The representation was not of intention at 
all, but that a certain state of facts with its legal consequences existed 
and would continue to exist. But another class of decisions now calls 
for mention. These lay down, or seem to lay down, a rule to the effect 
that where a contract has been entered into upon the representation of 
one party that he will do something material to the other party’s interest 
under it, and he does not make good that representation, he cannot 
enforce specific performance of the contract : and in one case the con- 
11 (1879) 12 Ch. D - 776. 

5 Ex. D. 293; 7 Q,.B. Div. 174 ; 8 App. Ca. 467 ; 50 L. J. Q,.B. 466. 

! 4 [1900] 1 Ch. 331, 334 ; 69 L. J. Ch. 161. 

1 D. F.J. 33; 29L.J. Ch. 1 ; 125 R. R. 336. , _ , . _ „ 

•• At 51. But Lord Selbome seems to adopt the opinion of Lord Cranworth to its full 

extent in Citizens' Bank of Louisiana v. First National Bank of New Orleans (1873) L- R. 

6 H. L. at 360 ; 43 L, J. Ch. 269. 

• 7 37 Ch. D. 153 ; 57 L. J. Ch. 56. 
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tiwct has even been set aside at the suit of the party misled. It is 
diincnlt in these cases to see why the so-called representation does not 
amount to a collateral agreement, or even to a term in the principal 
contract itself. In the first set of cases, where specific performance was 
refused, a vendor or lessor had represented that he would do something 
for the purchaser s or lessee’s benefit, either in the way of repair or 
improvement on the property itself, 9 " or by executing works on adjoining 
property as part of a general plan,” In these cases it has been thought 
immaterial, since the remedy of specific performance is “ not matter of 
absolute right,” to consider whether the collateral “ independent engage- 
ment could or could not have been sued on as a contract or warranty. 1 * 
In the one case which goes farther the contract was a partial re-insurance 
effected by one insurance society (A.) with another (B.) for one-third 
of the original risk, the secretary of society A. stating when he proposed 
the re-insurance, that one-third was to be re-insured in like manner 
with another office C., and the remaining one-third retained by A., the 
first insurers. This last one -third was afterwards re-insured by A. with 
C. without communication with B. It was held that society B. was 
entitled to set aside the policy of re- insurance given by it on the faith 
that society A. would retain part of the liability. And it was said to 
make no difference that such an intention was really entertained at the 
time : for the change of intention ought to have been communicated. 
“If a person makes a representation by which he induces another to 
take a particular course, and the circumstances are afterwards altered 
to the knowledge of the party making the representation, but not to 
the knowledge of the party to whom the representation is made, and 
are so altered that the alteration of the circumstances may affect the 
course of conduct which may be pursued by the party to whom the 
representation is made, it is the imperative duty of the party who has 
made the representation to communicate to the party to whom the repre- 
sentation has been made the alteration of those circumstances.”® 

This case, decided by the Lords Justices in 1864, is that which gives 
rise to most difficulty. No reason appears why the retaining of the 
specified part of the risk by the re-insuring office should not have been 
deemed a term or condition of the contract. 3 4 Indeed it seems to have 
been an integral part of the proposal, and evidence was offered that by 
the constant usage of insurance offices it was so understood. The. judg- 
ments, however, certainly do not proceed on that footing. Possibly it 
might be said that the representation in this case being of something 
to be done not in a more or less distant future, but at the same tune 
with and as part of the proposed transaction, was in the nature of a 
representation of fact. It might be put thus Wc are rc-insunng one- 
third with G. ; one-third of the risk we keep ; will you, B., take the 
other third ? ” And thus put, it might be regarded as an alternative 
case of contract or estoppel, in which (for some reason not evident from 
the report) the Court preferred the less simple course. 

In the other cases it is by no means clear that the existence of a true 
collateral agreement or warranty is excluded ; in at east one similar 
case* the question is treated as one of agreement entirely. In Lamare v. 


Lagnare v. Dixon (1873) L. R. 6 H. L. 4*4 > 43 L- J- c 

•• Beaumont v, Dukes (1822) Jac. 422 ; 23 R. R. no ; Myers v. Watson (851) 1 Sim. N.S, 

1 £wd Cranworthji Sim. N. S. 529 ; I-ord Cairns, L. R.6 JrLJ ^4^®* L j aprovcd 

* TraiU v. Baring (1864) 4 D. J. S. 3^ 329 ; R- 334, Per Turner UJ. approved 
by Fry L.J. Scottish Petroleum Co. (1 883) 23 Ch. I } lv - at 43 8 - 

■ Cp. Barnard v. Faber [1893] 1 Q.. B. 340 ; 62 L. J. Q.- B. 159, C. A. 

4 Peacock v. Penstm (ifl48) n Beav. 355 ; 83 R. R. >93* 
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Dixon y which came before the House of Lords in 1873, the principal 
agreement was few a lease of cellars to be used as wine vaults. During 
the negotiations the lessor assured the lessee either that he had already 
taken, or that he would forthwith take, sufficient measures to keep the 
cellars dry and fit for a wine merchant’s use. It seems most natural 
to regard this as a warranty : still, so far as it related to anything already 
done, it might be regarded as a positive statement of fact. “ You will 
find the cellars dry,” or any speech to that effect, might mean either : 
41 1 undertake to make the cellars dry,” or “ That has been done which 
is known by competent experience to be sufficient to ensure dryness.” 
The line between warranty and estoppel is here a fine one, and perhaps 
not worth drawing, but still it is possible to draw it ; and when Lord 
Cairns said “ I quite agree that this representation is not a guarantee,” 
he may have meant that he preferred to regard it as a statement of 
fact operative by way of estoppel. This point occurs only in Lord 
Cairns’ judgment ; the main question was whether the lessee’s conduct 
amounted to acquiescence. * There certainly does run through these 
cases, however, the idea that specific performance is so far a discretionary 
remedy that it may be refusal to a party seeking it on grounds which 
do not affect his legal rights under the contract. But it seems a tenable 
position that equity judges have taken a needlessly narrow view of what 
is a binding agreement on the principles of the common law. 7 In fact 
agreements collateral to leases, and not in writing, have of late years 
been enforced without doubt. 8 In all these cases the facts appear 
indistinguishable in their character from those which were treated in 
the Court of Chancery as establishing a right to relief on the ground 
of “ representation.” 

There remains a class of cases in equity in which it has been held 
that a statement made to a person intended to act upon it by one who 
knows it to be false, or is recklessly ignorant whether it is true or false, 
may create in the person who acts on it to his injury a substantive right 
to compensation. Here the statement is a wrong, and the remedy is 
precisely analogous to, and before the Judicature Acts was concurrent 
with, that which was given at law by the action of deceit, or action 
on the case in the nature of an action of deceit.® 

It is worth remark that not unfrequently a difficulty occurs in drawing 
the line between contract or warranty and fraud, as we have already 
seen that there does between contract and estoppel. “ Most of the 
cases . . . when looked at, if they do not absolutely amount to contract, 
come uncommonly near it. . . . If you choose to say, and say without 
inquiry, ‘I warrant that,’ that is a contract. If you say, ‘ I know it,’ 
and if you say that in order to save the trouble of inquiring, that is a 
false representation — you are saying what is false to induce them to 


& 

« 
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L. R. 6 H. L. 414 ; 43 L. J. Ch. 203. 

On this point Lord Atkinson’s remarks in Abram S.S. Co. v. Wcstville Shipping Co* 
[1923] A. C. 773, 788 J 93 L. J. P- C. 38. . - , 

It would be curious to know in what proportion of cases under the old practice a party 
left by the Court of Chancery, as the jphrase was, to make what he could of it at 
law, derived substantial or any profit from that liberty. 

Morgan v. Griffith (1871) L. R.“ 6 Ex. 70 ; 40 L. J. Ex. 46 ; Erskine v. Adame (1873) 
L. R. 8 Ch. 756 ; 42 L. J. Gh. 835 ; Angell v. Duke (1875) L - R - 10 Q- >74 5 44 
L. J. Q.« B. 78 ; De LassalU v. Guildford [1901] 2 K. B. 215 ; 70 L J. K. B. 533, 
C. A. (warranty of drains being in good order). The ground taken as to the Statute 
of Frauds is that the collateral agreement is not a “ contract or sale of lands,” &c. : 
the effect of the Statute being as it were exhausted by the principal contract ; with 
which the collateral one must of course be consistent. [See, too, Hawkesworth v. 
Turner (1930) 46 T. L. R. s8g ; Jameson v. Kumell Bay Land Co. 9 Lid . (1931) 


Turner (1930) 4 ® ' 
47 T. L. R. 593 ] 
See for details die s 


section on Deceit in Chap, viii of my work on the Law of Touts. 
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act upon it.” 11 Thus cases are possible, as has been mentioned in the 
teat, in which the legal effect of the facts may equally be considered as 
warranty, estoppel, or duty ex delicto. And since equity judges, dealing 
with facts and law together, were not bound to distinguish with pre- 
cision, and often did not distinguish, on which of two or more possible 
grounds they rested their decisions, it is not surprising that a good deal 
of ambiguity gathered round the subjects discussed in this note. 

[The Lord Chancellor’s Law Revision Committee, in their Sixth 
Interim Report (Statute of Frauds and the Doctrine of Consideration), 
1937, Cmd. 5449, pp. 24 — 25, after examining some of the authorities, 
recommended that “ a promise which the promisor knows, or reasonably 
should know, will be relied on by the promisee, shall be enforceable 
if the promisee has altered his position to his detriment in reliance on 
the promise.” They regarded Jorden v. Money as productive of con- 
siderable hardship.] 


10 — FRENCH LAW ON “ INOFFICIOUS " GIFTS AND CAPTATION (P.490) 

French jurisprudence has been cited in our Courts (not within the 
last half century, I think ; the last reference known to me is in Lyon v. 
Home (1868) L. R. 6 Eq. at 671) as affording useful analogies in 
cases where it was sought to set aside gifts on the ground of undue 
influence, especially spiritual influence. (Euvrcs d’Aguesseau 1. 284, 
5. 514, ed. 1918 ; Lyon v. Home, L. R. 6 Eq. 671.) Without denying 
the instructiveness of the comparison, it may be pointed out that these 
French cases proceeded on rather different grounds. Charitable bequests 
in general were unfavourably looked on as being “ inofficious ” towards 
the natural successors, and the law deliberately protected the lawful 
heirs, as the text of the passages cited shows. 

11 Lord Blackburn in Brownlie v. Campbell (1880) (Sc.) 5 App. Ca. at 952 : the whole 
passage should be studied. 
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Acceptance 

by act, when complete, 18, 19. 
by conduct, 41. 

by post, though never delivered, effec- 
tual, 26 , 28 , 29 sqq. 
when complete, 26, 28, 29. 
certainty, necessity of, 34, 36. 
communcation of, 22. 

cannot be constructive, 8, n. 
means of communication, 26. 
correspondence, acceptance of contract 
made by, 27 sqq. 

English cases, theories in, 28 , 29. 
date of proposal, acceptance will not 
relate back to, 29. 
double, of same proposal, 24, 25. 
express or tacit, 6. 
insufficient, examples of, 31, 32. 

of conditions annexed by reference, 
40 sqq. 

must be by person io whom offer is 
made, 19, 20. 
must be definite, 25. 
of proposal, 

effect of, where proposal misunder- 
stood, 985, 386. 

general but not universal form of 
agreement, 5. 

of ticket, implies acceptance of special 
conditions by passenger, 42, n. 
performance of conditions of proposal, 
11, 13. 

revocation of, 27 sqq. 
special conditions, 
acceptance 

by receiving document with, 40 
sqq. 

when implied, 42. 
sufficient, examples of, 32, 33. 
tacit, must be unambiguous, 41 
unqualified, must be, 30. 
when in time, 21, 22. 
with immaterial or ambiguous addi- 
tion, 32. 

Accident 

destroying subject matter of contract, 
effect of, 230, 231, 232, 237 sqq, 

241. 

Account 
action of, 110. 

Aocount Stated 

with infant, not void but voidable, 51. 
Acknowledgment 

of debt barred by Statute of Limita- 
tion, 141, 505 sqq. And see Limi- 
tation, Statutes of 

Acquibsoenob 
estoppel by, 613. 
knowledge essential to, 868. 
lapse of time as evidence of, 467 sqq. 
loss of remedies by, 468, 469. 
passive, in self-deception of other 
party, 392, 398 x 

le scission of contract, acquiescence as 


Acquiescence — continued , 
bar to, 468. 

undue influence, acquiescence in cases 
of, 501. 

” Act of God ” 

meaning of : no general definition 
possible, 232, 233. * 

Action 

assignment to creditor of bankrupt’s 
right of, held justifiable, 310. n. 
forms of, early classification of, 108. 

Advertisement 
contract by, 11, 14 sqq. 
such contracts not exempt from Statute 
of Frauds, 18. 

Agent 

appointmout of, requires no special 
formality, 79. 
authority, 
implied 

of, its constitution and end, 79. 
professed agent without, position 
of, 85. 

relocation of. 30, 79. 
warranty of, 87. 
authorized agent 

known to be such, contract with, 

80 . 

not known to be such, contract 
with, 83. 

bill of exchange, acceptance by agent, 
principal bound though acceptance 
not in principal’s name, 81. 
contract of, is contract of principal, 
159, 162. 

contracts made by, 80 sqq. 
corporation 

can generally only act by, 94. 

liable for wrongs of, 95, 96. 
dealings by, on his own account in 
matter of agency, 263, 265. 
death of principal, effect of, on subse- 
quent contracts of agent before 
notice, 79. 

election to sue principal or agent, 85. 
fraud 

of, liability of corporation for, 96, 

455, 456. 

personal, agent always liable for, 

456, 457. 

general theory of agency. 46, 79. 
illegality, collateral, in transaction, 
does not discharge agent from 
accounting to principal, 342, 343, 
knowledge of, is Knowledge of prin- 
cipal, 80, n. 

liability, 

custom of port or trade affecting, 
82. 

exclusion or limitation of, when he 
contracts in his own name, 81, 82. 
personal liability of, 80 sqq. 
professed agent: 

when he may disclose himself as 
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Agent — continued. 

real principal, 86. 
without authority, position of, 
where responsible principal named, 
8 $. 

where responsible principal not 
named, 89, 90. 

representation of, when principal liable 
for, 4 54, 455, 456. 

revocation of authority: methods of 
withdrawal, 79. 

rights of other contracting party, 84. 
sale to or purchase from himself, 263. 
secret commissions, agent for sale or 
purchase must not accept, from 
other party, 268. 
signature 

of contract as " agent," effect of, 81, 
unqualified, involves personal lia- 
bility, 81. 

sub-agent not agent of principal, 383. 
undisclosed principal, rights of, 84. 
wrong, agent always liable for his own, 
456, 457. 

And sec Principal and Agent. 


Agreement 

analysis of, as accepted proposal, 4. 
certainty of terms, necessity of, 34. 
collateral, evidence of, 197. 
consent, 

apparent, but not real and no con- 
tract, 372, 373. 

conditions affecting validity of, 357. 

And sec Mistake. 
how expressed, 4, 5. 
defined, 2, 3. 

definition of, Savigny’s, 548. 
election to adopt originally void agree- 
ment, 402, 403. 
evidence 

to explain particular terms in agree- 
ment, 198. 

whether a document is or is not 
record of, 196, 197. 
illusory promise, effect of, 38. 
impossible. See Frustration. 
informal, 

ante-nuptial, how far made binding 
by post-nuptial settlement, 515. 
effect of part performance, 513 sqq. 
execution of, may be good considera- 
tion or accord and satisfaction, 
512, 518. 

lunatic, agreement of, not void but 
voidable, 76 sqq. 

parol addition to or variation in terms 
of; effect as regards specific per- 
formance. 411 

public policy, against, 285 sqq. And 
see Public Policy. 

third person, agreement with, as sub- 
ject of promise, 39. 

unlawful, 254 sqq. And see Unlawful 
Agreements. 

recovery back of money paid under, 

344-346. 

variation by subsequent unstamped 
agreement, 520. 

void and voidable, distinction between, 

6, 7. 


Agreements of Imperfect Obligation 
conflict between lea fori and lea con - 
tractus , 507, 510, 511. 
general results as to, 527. 
their nature and effects, 503. 

Alien 

enemies, disabled from suing here with- 
out lioence from Crown, but not 
from contracting, 77, 78. 
licence is implied in permission to 
reside, 77. 

wife of, when she can contract as feme 
sole, G7. 

Ambiguity 

of terms of agreement, 37, 

Annuity 

agreement to give, charged on land, 
implies personal covenant for pay- 
ment, 185. 

grant of, Bet aside for mis-Btatement 
of age, 427. 

mistake as to existence of life on sale 
of, 395, 396. 

Anti-Nuptial Agreement 

confirmation by post-nuptial writing r 
515. 

Apothecaries 

cannot recover charges unless pro- 
perly qualified at time of services, 
522. 

Apprenticeship 

a merely personal contract, 383. 
infant’s contract of, 56, 61. 

Arbitration 

agreements for reference, now prac- 
tically enforceable, 304, 305. 
arbitrator can 

decide question of existence of trade 
custom, 199, n. 

recover remuneration on express 
contract, 522* 

possibly on implied contract, 522. 
award, whether stranger can be bound 
by, 160. 

right of action may be conditional on 
award, 305. 

statutory provisions for reference to, in 
disputes of friendly and building 
societies, 305. 

Army 

pay not assignable, 300. 

Artificial Person 
nature of, 90. 

newspapers and journals, artificial 
personality ascribed to, 91. 
partnerships and other bodies treated 
as, by custom though not by 
law, 91. 

term not synonymous with " fictitious," 
91. 

And see CorfobaTion. 
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Assignment 

assignee: 

rights of, under contract, 170 & qq . 
takes subject to equities, 175. 
rule may be excluded by agree- 
ment, 176. 

attempts to oppose on ground of main- 
tenance, 170. 

chosea in action, 562 sqq , 
equitable, 

bill of exchange is not an, 552, n . 
notice to debtor, 156, 172, 173. 
of debt, 171, 172. 

not affected by provisions in Judi- 
cature Act now repealed, 172. 
not enforced where debtor's bur- 
den increased, 171. 

of Contract ( which see), 170 sqq., 382, 
383. 

of pensions, Ac. void, 300. 
title by, 156, 172. 

to creditor of bankrupt’s right of 
action, 310, n. 

Assumpsit 

action of, its introduction, 111. 
implied detriment to plaintiff, 133. 

Auction, Sale by 

agreement between buyer to bid only 
on joint account, lawful, 323, n. 
contract on, formation of, 11. 
deposit, recovery of, 434, 435. 
misdescription; general duty of vendor 
to give correct description, 435, 438. 
mistake as to contents of lot, effect of, 
386. 

puffer, employment of, 446. 
title, effect of special conditions as to, 
435, 438. 

without reserve, 13, 14. 

Auctioneer 

liability of, to purchaser, 81, n. 
Author 

contract of, with publisher, not assign- 
able, 383. , 

Award. See Arbitration. 


Bail 

agreement for indemnity by accused 
person illegal, 302. 

Bailment 

deposit of goods at railway station, 40. 

larceny by infant bailee, 54. 

without reward, consideration for, 137. 

Bankrupt 

infant cannot be made, in absence of 
false representation as to age, 65. 

Bankruptcy 

Anomalous effects of, on contractual 
tights, 162. 

bankrupt's right of action, assignment 
to creditor of, held responsible, 
310, n. 

counsel’s fees, attempts to prove for, 


Bankruptcy — continued . 
infant, loan obtained by, under pre- 
tence of fhll age, movable, in, 65. 
laws, attempts to evade, 270. 
payment to trustee under mistake of 
law, 371. 

secret agreements with particular 
creditors void, 259, 260. 

Barrister 

arbitrator, if acting as, may recover 
fees, 623. 

dominions and colonies, whether 
English rules apply in, 524. 

fees 

bankruptcy, attempts to prove in, 
523, 624. 

judicial notice of counsel's fees in 
taxing costs, 524. 

paid by client to solicitor, whether 
recoverable by counsel, 524. 
fees of, 

for advocacy, not recoverable from 
client, 523. 

for non-litigious business, 523. 
mistake, compromise arranged for, 389. 
returning officer, may recover remunera- 
tion for acting as, 523. 

Battle 

trial by, in action of debt, 107. 
Benefice 

holder of, of a corporation sole, 92, 93, 
Betting 

not a lawful occupation, 275, 276. 
total isators legalized by Act of 1928, 
276. 

Betting and Lotteries Act, 1934 
effect of, 276. 

Bill of Exchan oe 
acceptance of, 

by agent in his own name, 81. 
must be in writing and signed, 123. 
cheque is a, 179. 

drawn in hostile country in time of 
w ar, 294 

equitable assignment, bill is not an, 
5-52, n. 

forged indorsement, confers no title on 
bond fide holder, 363. 
indorser not a surety during currency 
of, 262, n. 

infant's, not void but voidable, 50. 
negligence does not affect title of bond 
fide holder, 363. 

office, bills or notes may be payable to 
holder of, 170. 

promissory note, insufficiently stamped, 
not admissible as receipt, 519, 
seal of company, whether equivalent to 
signature, 103, 180. 

unconditional order in writing, bill is 
an, 122, 123. 

wager, promissory note given for, 
treated as without consideration, 
274. 

And see Negotiable Instrument. 
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Bill of Lading 
indorsement of, transfer of contract by , 
183, 188. 

is not properly negotiable, 188. 
Blasphemy 

no rights in blasphemous publication, 
264. 

Bond 

condition, 

alternative conditions, where one 
impossible, 251. 

but subsequent impossibility is a 
discharge, 251. 

where impossible at time, obligation 
is absolute, 251. 
conditions in, 219, 229. 
foreign government, bonds of, treated 
as negotiable instruments by English 
law, 180. 

statutes as to, 410, n. 

Bkacton 

his theory of fundamental error. 564. 

Breach of Contract 

anticipatory, refusal to perform, 214. 
direct consequences of, defined, 534. 
remedies for. 528 sqq. 

Brokers 

unlicensed, in city of London, cannot 
recover commission, 272. 

Building Society 

arbitration, reference to, of disputes 
with members, 305. 
infant may be member of, 54. 

but he may not borrow money from 
society on mortgage, 54. 
cannot claim and hold land pur- 
chased with society’s money free 
from charge for money advanced, 
55. 

suits by, 164, n. 

Cancellation 

of instruments by courts of equity, 470, 
471. 

Capacity 

of parties to contract, 45 sqq. 

Cargo 

sale of, when previously lost. 241. 

“ Catching Bargains ” 
burden of proof, 496. 
on what terms borrower relieved, 496. 
rules of equity as to, 492, 493, 494. 
what are marks of, 494. 

Causa 

“ consideration ,T not analogous to, 
188, 134. 

in Homan law of contract, 135. 
what the term covers, 559, 560. 

Champerty 

agreements made abroad, whether rules 
against champerty apply to, 858. 
bargains to hud means for litigation 


Champerty — continued . 

and share property recovered, 309. 
definition of, 306. 
kinship does not justify, 807, 814. 
lunacy, proceedings in, exceptional, 813. 
purchase of subject-matter of litigation, 
not in itself unlawful, 810. 

Solicitor cannot purchase subject- 
matter of suit from client, 809 , 310. 
statute of Hen. VIl!L against, 312. 
what amounts to, 308 sqq . 

Charter. See Deed. 

Charter-party 
express exceptions in, 245. 

Cheque 

effect of crossing with w'ords “ not 
negotiable," 181. 
is a bill of exchange, 179. 

Children 

custody of, agreements as to, 815, 316, 
352. 

right of, to enforce provisions for their 
benefit in settlements, 163. 

And see Infant. 

Chose in Action 

early authorities on assignment of, 
562 sqq. 

why formerly not assignable, 170. 

Church 

holder of benefice a corporation sole, 
92, 93. 

Civil Death 
meaning of, 67 n. 

wife of person civilly dead can sue 
alone, 67. 

Coercion 

contracts entered into under, voidable 
in equity, 359. 

money paid under, recoverable, though 
transaction otherwise unlawful, 
346. 

and though circumstances do not 
amount to duress, 473. 
what amounts to undue influence, 477. 

Cohabitation 
illicit, 278. 

Collusion 

in conduct of proceedings against pub* 
lie policy, 302, 352. 

Combination 

in restraint of trade unlawful, 321, 322. 

Commercial Contracts 
exceptions in, 242. 

Companies Act, 1862 
company under, could not bind itself 
by contract for purposes foreign to 
the memorandum of association* 10S, 
558. 
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Ooamma Act, 1029 
provisions of, as to prospectuses, 441. 

Company 

" bill and notes may now be under seal 
■ f of, 103. 

Companies Act , 1929. . .441 . 

‘ contract, 

executed, liability of company on, 
implied, 122. 

of non-trading corporation, 122. 
statutory forms of, 121, 122. 
summary of law as to, 122. 
tending to defeat purposes of incor- 
poration,' 101. 
debentures, transferable, 
for of, 176, 177. 

negotiable if under seal of, 103. 
negotiability of, recognised by mer- 
cantile custom, 160. 

■whether holder of, takes free from 
equities, 176. 
directors, 

acts of, not invalidated by mere 
irregularity, 99. 

arrangements with, acted upon, can- 
not be repudiated by company , 464. 
duty of, to state facts truly in 
prospectus, 440 sqq. 
powers of, 

limited by constitution of com- 
' pany, 99, 655. 

and by principles of partnership, 
98, 99. 

registration of company, how far 
notice of limitation to third 
persons, 99. 

reports of, binding after adoption 
and circulation, 457. 
right of dissenting shareholders to 
restrain acts of, 554. 
statements of, when company bound 
by, 456. 

estoppel, doctrine of, applicable to, 105. 
executed contract, right of company to 
sue on, though not originally bound, 
120 . 

fraud, of agent, liability for, 456, 457. 
maintenance, purchase of shares in 
order to sue company or directors at 
one's own risk, is not, 311. 
majority of shareholders, powers of, 
99, i00, 102, 554. 
negotiable instruments, 

may now be under company's seal, 
103. 

when company bound by, 103, 104. 
objects of, as defined in memorandum 
of association must be Btrictly 
adhered to, 102. 

parties to action by shareholder against 
company, 554. 

partnership rules, relation of, to law 
of, 98. 



And see Corporation. 
powers of, limited by special purposes 
of incorporation, 98. 
promoter, duty of, to company, 440. 
promoters' agreements, when company 

MM 


C omfany — continued . 
bound by, 169. 
prospectus, 

Companies Act, 1929, as to, 441. 
duty of directors to state facte truly 
in, 440. 

statements of, addressed only to 
original shareholders, 457. 
variance between memorandum and, 
386. 

public, interest of, as investors, 102. 
ratification of irregular transaction by 
assent of shareholders, 99, 100, 557. 
seal of, 

contracts formerly required to be 
under, 115, 116. 
improper use of, 105. 
non-trading corporation may contract 
without, 122. 

trading contracts, Beal not necessary 
in, 117, 118, 122. 

transferable debentures under, nego- 
tiable, 103, 180. 

whether equivalent to Signature in 
case of bills and notes, 103, 180. 
shareholders 

cannot sanction acts outside scope of 
powers, 100, 103, 554. 
dissenting, rights of, 99, 554. 
majority, powers of, 99, 100, 102, 
554. 

unanimity of, when necessary, 100, 
102, 103. 
shares, 

contract to take, not void, but only 
voidable on ground of error, 388, n. 
distinguishing numbers of, error in, 
not material, 389. 
repudiation of, 

when too late, 388, n, 457, n, 460, 
461, 462, 466, 467, 469. 
alone insufficient, 460. 
rescission of contract to take: mis- 
statement in prospectus, 388. 
sale of, avoided by petition for wind- 
ing-up unknown to parties, 895. 
transfer of, 129, 182. 

invalid, where directors’ consent 
obtained by fraud, 447. 
statutory powers, acts in excess of, 
98 sqq. 

suits on behalf of, 164. 
unincorporated, 1 

power of, to sue by public officer, 164. 
transfer of shares in, 182. 
winding-up, 

secret agreement to delay proceed- 
ings in, 303. 

winding-up. shareholder cannot re- 
pudiate his shares after, 463, 466, 
467. 

And see Corporation / Directors ; 

Shareholder; Shares. 


Compensation 

conditions of sale, affect of, on right to, 
431. 

for misdescription on sale of land, 430, 
431. 

purchaser can recover after completion, 
448. . " 

And see Specific ^PeRFDrmanob. 
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Competition ^ * 

limits of reasonable restriction, 826, 
327. 

Composition 
with creditors, 

avoided by concealed preference, 
269, 260. 

consideration for, 146, 149. 

Compounding Offences 
agreements for, void, 301, 302. 

Compromise 

consideration for, 148, 149, 152. 
family settlements, duty of disclosure 
in treaty for, 438 , 43$. 
mistake, of counsel, compromise 

arranged by, 389. 

mistake or oversight as to particular 
ints of law, compromise cannot 
set aside for, 369. 
of criminal proceedings, when lawful, 
301, 302. 

of election petition, void, 302. 
Concealment. See Fuaud and Mis- 

REPBESENTATION . 

Conditions 

alternative, where one becomes impos- 
sible, 251. 

annexed by reference, acceptance of, 
40 sqq. 

express, 220, 221. 
implied, 219 , 220 , 220 sqq. 
impossible conditions in bonds, treat- 
ment of, 251. 
in bonds, 251, 333. 
partial, 219. 

precedent and subsequent, 218. 
representations amounting to, their 
nature and effect, 424, 425. 
restraint of marriage, 318. 
special, on ticket, now far binding on 
person to whom it is issued, 41. 
stranger, conditions to be performed by, 
must be performed at obligor’s pen!, 


Conditions of Sale 
effect; of, on right to compensation, 480, 
431. 

Conduct 

acceptance of proposal by, 41. 
CONFIBMATION 

of infant’s marriage settlement, 52. 
And see Acquiescence. 

Conflict of Laws 
as to 

existence of remedy, 507, 510, 511. 
lawfulness of agreement, 847 sqq. 
change of law, effect of, 854. 
domicil, effect of law of, on validity of 
marriage, 267. 

foreign law, how far admissible to 
decide lawfulness of agreement made 
abroad* 847. 


Conflict of Laws — continued, 
leas loci 

by what local law the lawfulness of 
an agreement is determined* 847. 
marriage of domiciled British 
subjects, wherever celebrated, 
governed by English law, 267. 
requirement of stamp, how treated 
in foreign court, 297. 

And sec Foreign Law. 

Consent 

apparent, not real, and no contract, 
372, 373. 
proof of, 4, 5. 

requisites of, for legal agreement, 3. 
to contract, questions affecting validity 
of, 357. 

ways of declaring, 4, 5. 


Consent Order 
mistake in, 418. 


Consideration 

abandonment of rights, as. 136, 152. 
adequacy not material, 325. 
assumpsit, idea of consideration in 
action of, 183. 

bailment, gratuitous, consideration for, 
137. 

benefit to promisor not material, 135 
sqq. 

causa , “ consideration ” not analagous 
to, 133, 134. 

cohabitation, illicit, if future, an 
unlawful consideration; if past, no 
consideration, 279, 280. 
compromise, for, 148, 149, 152. 
contingent, doubt as to, 138. 
debt, action of, consideration in, 132. 
deed, voluntary, no specific perform- 
ance of, in equity, 153. 
but evidence of consideration may be 
admitted, 154. 
defined, 130. 

discharge of contracts, how far con- 
sideration required for, 147 sqq. 

“ Doctor and Student," consideration 
in, 133, 134. 
equity, 

doctrine in, application to contracts 
under seal, 153. 

will not enforce incomplete gifts, 164. 
evidence, external, of, 154. 
evolution of the word, 131 sqq. 
execution of informal agreement as, 515. 
failure of, 

the true ground for recovering back 
compulsory payments, 478, 474. 
forbearance 

to sue as, 150, 161. 
must be definite and of really dis- 
puted right, 162. 

gaming and money lent for betting, an 
illegal, 274, 275. 
general character of, 7, 8, 190. 
gifri imperfect, equity will not enforce, 

history of the doctrine of, 181 sqq. 
immoral, 
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Consideration — continued . 

settlement on mamage with deceased 
wife's sister treated as made on 
an, 279. 

where gift complete and irrevocable. 
279. 

inadequate, as evidence of fraud, 189, 

modem doctrine, 135 sqq . 
past, ineffectual, 139 sqq. 

T*inn oVs Case, rule in, 147 sqq. 
promise 

must be definite, 142, 143. 
to perform existing duty, how far 
consideration, 143 sqq. 
quid pro quo, consideration, analogous 
to, 134. 

restraint of trade, partial, consideration 
necessary for agreement in, 324. 
separation deed, consideration for 
agreement for, 280, 281. 
unlawful, makes A\hole agreement void, 

variation of contracts, how far con- 
sideration requited for, 149. 
voluntary agreement, no specific per- 
formance of, 153. 
even though under seal, 153. 
wager, note gnen for, treated as being 
without, 27*1. 

Construction 
common terms, 204, 205. 
of contract, not altered by mistake of 
parties, 366 

peculiar rules of, in equity, 203 , 405. 
rules of, 

general intent prevails, 201 sqq., 204. 
their auxiliary character, 203. 

And see Interpretation. 


Contract 

acceptance of, tacit, 40, 41. 
advertisement, 

legal theory of contract by, 11. 
performance of conditions of offer 
made by, 15 sqq. 

Statute of Frauds, effect of, on 
contract by, 18. 

agreement to commit broach of, void, 
258. 

ambiguous, 38G. 
assignment, 

difficulties of assignee of ordinary 
contract, 178. 

equitable: notice to debtor, 172,173. 
assignment, 

free from equities, 176, 177. 
of, 170 sqq., 381, 382. 
subject to equities, meaning of, 175. 
bill of lading, indorsement of, transfers 
contract, 183, 186. 
breach of, remedies for, 526 sqq . 
capacity of parties to, 45. 
commercial, exceptions in, 242. 
conclusion of may be postponed until 
execution of formal instrument, 33. 
condition, implied, of life and. health 
in contract for personal service, 234 

conditional on performance being or 


Contract — continued k 

remaining possible, 287 sqq. 
consideration for discharge ox variation 
of, 147 sqq. 

construction of, generally, 198 eqo. 
correspondence, contract by, 27, 28. 

sqq., 546 sqq . 
definition of, 2, 3, 4, 6. 
dissolution of, by subsequent impossi- 
bility, does not affect acquired 
rights, 236. 

early use of word, 132, 133. 
entire or divisable, 205, 266. 
forbidden, contract may be, but not 
void, 272. 
form of, 

in early English law, 106. 
modem principles, 106. 
no systematic rules in early law, 107. 
forms, special, contracts subject to, 
114, 115. 

general nature of, 1. 
impossible in law, 231, 232. 
intention, representation of, not 
amounting lo contract, has no 
effect, 415. 

interpret ation of, rules for, 33. 
letter, contract by, when concluded, 
27, 28 sqq. 

malum prohibitum and malum in se, 
260, 270, 284. 

marriage, agieemenls m restraint of, 
318. 

mau) , to. 235, 441, 412. 
mistake 

in, 357 sqq. 

property included by, 387. 
negotiable instruments, 
qualities of, 180, 181. 
rights of bona fide holder, 181. 
parties must bo ascertained at date of 
contract, 156, 157. 
partnership, contract of, 181, 182. 
personal, cannot he assigned, 383. 
personal services, contract for, 234 sqq. 
persons affected by, 165 sqq. 
procedure upon, in medieval English 
law, 108. 

proof, archaic modes of, 107. 
quasi-contract, 

distinguished from tacit but real 
contract , 9. 

fictitious contracts in English law, 
9, 10. 

in I. O. A., how dealt with, 10. 
term now generally recognised, 11. 
record, contracts of, 114. 
remedies for breach of, 628 sqq. 
repudiation of, 213, 214. 
restraint of trade, agreements in, 
319 sqq. 

Roman law, 

classification of contracts in, 559. 
influence of, on early English law of 
contract, 107 sqq . 
satisfaction by stranger to, 381. 
shares in partnerships and unincor- 
porated companies, transfer of, 182. 
special conditions, acceptance of, when 
implied, 41. 
stamp duties on, 519. 

variation of stamped agreement by 
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subsequent unstamped document, 
520, 

stranger cannot sue for damage for 
non -performance, 166, n 
suspension during hostilities, 293. 
tacit, distinct from quasi-contract, 9. 
terms must be certain, 34. 
third person, 

authorities in equity, 166. 
cannot sue at law on contract made 
for his benefit, 166. 
not bound, 156, 158. 
not entitled by contract itself to 
demand performance, 156, 161. 
position 01 , Law Revision Com 
mittee’s views on, 166. 
promise to make contract with, 39. 
transfer of, where duties as well as 
rights transferred, 181, 182. 
unconditional, not excused by per- 
formance being in fact impossible, 
229 sqq. 

unlawful, 254 sqq, 
voidable, when, 2, 7. 
will, agreement to make disposition by, 
319. 

“ Contract to Make a Contract ” 
no such thing as, 35, 37. 

Convicts 

disabilities of, as to contracting, 77. 
Copyhold 

infant copyholder must pay fine, 54. 
sale of, as f reehold, voidable, 433. 

Copyright 

in seditious and immoral publications, 
not protected, 284, 285. 

Corporation 

agent, corporation can only act by, 94. 
this rule does not apply to delibera- 
tive acts and resolutions, 94. 
agent, corporation liable ex delicto for 
acts of, 95. 

appointments to offices by, must be 
under seal, 119, 120. 
artificial person, treatment of corpora- 
tion as, 90. 

capacity, limitation of, by positive 
rules, 97. 

charter, corporation created by, com- 
mon law powers of, 97. 
common law haB no theory as to 
identity of, 91. 
contract , 

executed, liability of corporation on, 
118. 

form of, 121. 
may sue on, 122. 
implied, 122. 

statutory forms of, 121, 122. 
summary of law as to, 122. 
corporation sole: 

Crown said to be a, 92. 
ecclesiastical benefice, holder of, is 
a, 92, 93. 

Pope not a, 92. 

crime, corporation cannot commit, 94. 


Corporation— continued . 
debentures, transferable, of, 176. 
whether holder of, takes free from 
equities, 176. 

deceit, liability of corporation for, 95, 

96. 

estoppel, doctrine of, applicable to, 

executed contracts, right of corporation 
to sue on, though not originally 
bound, 120. 

form of corporate contracts, summary 
of law as to, 121, 122. 
fraud, liability for, 95, 96, 456. 
indictable for a nuisance, 95. 
insurable interest in assets, corporators 
holding all the shares have not any, 

97. 

legal corporate existence, necessary 
marks of, 121. 

libel, corporation may sue for. 95. 
malicious prosecution, corporation liable 
for, 95, n. 

members, existing consequences of the 
distinction of corporation from, 
96, 97. 

members, unanimity of, 100, 102, 103. 
money received, action for, lies against, 
121 . 

municipal, contracts of, 119. 
negligence, corporation liable for, 95. 
negotiable instruments, 

may now be under seal, 103. 
when corporation bound by, 103, 
104, 122, 123. 

nuisance, corporation may be indicted 
for, 95. 

officer, power of, to bind corporation 
by apparently regular acts, 555. 
official sanction matter of procedure 
and convenience, 92. 
part performance, equitable doctrine 
of, applicable to, 105. 
penalties imposed by statute regulating 
particular business, liability for, 95. 
personal liabilities, corporation cannot 
incur strictly, 94. 
powers, 

abuse of, 97, 100, n. 
limited, of statutory corporation, 
98 sqq. 

must not be used to defeat purposes. 

of incorporation, 101. 
of, modern authorities on, 553. 
public, interests of, as investors, 102. 
ratification of irregular transaction by 
assent of all members, 567. 
rogue and vagabond, corporation not 
punishable as, 95, n. 

Roman law, would not allow formation 
of, without authority, 92. 
seal, corporate, 

contracts formerly required to be 
under, 115. 
improper use of, 105. 
requirement of, a mere positive rule 
of English law, 93. 
trading contracts, exception of, 117, 
118. 

transferable debentures under, ne- 
gotiable, 108, 180. 

whether equivalent to signature in 
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Corporation — continued. 

bills and notes, 103, 180. 
shareholders, dissenting, rights of, to 
restrain acts of governing bodv, 554. 
statutory, acts of, void outside of 
statutory powers, 98 sqq. 
trespass, liability of corporation for, 96. 
And see Company. 

C OBBESPONDENCE 

authorities on, 28, 29, 546. 
contract by, 27 , 28 sqq. 

complete by posting acceptance, 
26 sqq . 

Corrupt Influence 
agreements for, 297 sqq. 

Costs 

agreement with client as to, 521, n. 
fraud, unfounded charge^ of, visited 
with, 470. 

uncertificated solicitor cannot recover, 
521. 

And see Solicitor. 

Counsel. See Barrister. 

County Courts Act, 1934, 

prohibition of actions for recovery of 
price of beer and other liquors, 525. 

Covenant 

no action on, where premises used for 
unlawful purpose, 335. 
not to revoke will, 319. 
power, covenant to exercise by will. 

whether good, 319 n. 
real property, relating to, person not 
party may take benefit of, 164. 
restrictive, 

discharge of, by compulsory pur- 
chase, 243, 244. 
how enforced in equity, 191. 
restrictive, 

modification of, under Law of 
Property Act, 1925... 192. 
registration under Land Charges 
Act, 1925.. .185. 

unqualified, to work mines, 242. 
when covenants run with land, 184 sqq. 

Creditors 

agreements in fraud of, 259 , 260. 
Crime 

agreement to commit, 256. 
corporation cannot commit, 94. 

Crown 

said to be a corporation sole, 92. 

Custody of Qhildrbn 
agreements as to, how far valid. 315, 
816 , 852 . 

Custody op Infants Act, 1873.. .316. 
CUBTQM 

’ arbitrator ean decide question of 
existence of trade custom, 199, n. 
London, custom of, as to married 


Custo m — continued . 

women trading alone, 69. 
modern, may add to the law merchant, 
160. 

of country or trade, terms added to 
contract by, 200 sqq. 
some contracts of infants binding by, 
63, 

Damages, 528 sqq. 

banker dishonouring cheque, 587 , 588 . 
breach of promise of marriage, in, 537. 
definition of, 528, 
delay, for, 535. 

distinguished from penalty, 409, 410. 
exemplary, not, 537. 
general, 529. 

examples of, 529. 
goodwill, loss of, for, 529, 532. 
limitation of, 526. 
liquidated, 

distinguished from penalty, 538.539. 
expression not conclusive, 538. 
measure of, 530, 536. 
nervous shock, for, 532. 
nominal, 529, 534. 
publicity, loss of, of actor, 532, 533. 
punitive, not, 537. 
remoteness of, 531. 533, 534. 
sale of goods, in, 53U. 
special, 529 

in suit by personal representatives, 157. 
tort, m, 534. 
vindictive, not, 537. 
wrongful dismissal, for, 531, 532, 537. 

Death 
civil, 67, n. 

of principal, revocation of agent’* 
authority by, 79. 

performance or contract, how affected 
by chance of, 233. 
revocation of proposal by, 30. 

Debentures 

company’s seal, under, negotiable, 103, 
176. 

negotiable instruments, now recognised 
as, 180. 

transferable, form of, 176, 177. 
whether holder takes free from equities, 
176. 

Debt 

action of, 108. 

consideration in. 132. 
trial by battle in, 107. 
assignment of, 171, 172. 

not enforced in equity where debtor’.* 
burden increased. 171. 
notice to debtor, 156, 173. 

“ debt of honour,” forbearance to 
enforce, 152, 

Limitation, Statute of, effect ou, 505. 

Deceit, Action of 

former equity practice analogous to, 
570. 

may lie against corporation, 95, 96. 
what is ground for, 445. 

Deed 

action on, is on deed itself, not on 
promise, 108. 
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Deed — continued. 

agent, principal not liable on deed of, 
81. 

cannot be written on wood, 113, 114. 
delivery of, 114, 

estoppel by negligence applies to deeds, 
374 , 375, 376, «. 
executed in 

error as to its contents, not binding, 
374, 375. 

favour of wrong party, whether void, 
381. 

Frauds, Statute of, does not apply to, 
128. 

medieval, in England, of Norman 
origin, 107. 

promises made by, peculiarity of, 6, 43. 
rectification. See Rectification of 
Instruments. 

void in part by statute, not necessarily 
void altogether, 333. 

Delivery 
of deed, 114. 

Deposit 

recovery of. Sec Money Paid. 

Detinue 

action of, 109. 

Directors 

duty of, to state facts truly in prospec- 
tus, 440 sqq. 

how far third persons are bound to 
know whether particular acts are 
authorised, 555. 

of public companies, extent of their 
authority presumed to be known, 99. 
seal, private, used on behalf of com- 
pany, 116, w. 

statements of, when company bound 
by, 456, 

And see Oompany. 

Discharge 

of contract, by frustration, 224 sqq. 

Disclosure 

no general positive duty of, 422. 

but duty implied in special cases, 
423, 438. 

Disentailing Deed 
may be rectified by the Court, 418. 

Divorce 

agreement for collusive conduct of suit 
void, 302, 352, 

Doctor and Student 
“ consideration " in, 183, 134, 

Domicil 

effect of law of, on validity of marriage, 
267. 

Drafts 

error of draftsman in drafting instru- 
ment, 369. 


Drunkenness 

contract of drunken man voidable, not 
void, 76. 

effect of, on capacity of contracting, 
same as of insanity, 45, 78. 

Duress 

recovery of money paid under compul- 
sion, 473. 

threats, when it consists in, the threat 
must be of something unlawful, 473. 
what is, at common law, 472 sqq. 

Easements 

new kinds cannot be created, 189, 190. 

Ecclesiastical Law 

influence of, on legal view of morality, 
277. 

Election 

to adopt agreement void for mistake, 
402, 403. 

to affirm or avoid contract u here 
misrepresentation, 459* 
how election shown, 459. 
to avoid contract made in infancy, 51. 
to charge principal or agent, 84, 85. 

Election Petition 
compromise of, 302. 

“ Engagemint.” Sec Separate Estate. 

Equity 

acquiescence, 

estoppel by, 513. 
loss of remedies by, 468. 
agent's contract, undisclosed principal 
must take subject to equities, 84. 
assignment of contract in, 170 sqq. 
assignee 
may sue, 171. 

takes subject to equities, 175. 
unless rule excluded by special 
agreement, 175, 176. 
assignment Which increases debtor's 
burden not enforced, 171. 
notice to debtor required, 173. 
auction, sales by, former difference 
between law and equity, 446. 
award, whether stranger bound by, 159. 
cancellation of instruments, jurisdiction 
of equity as to, 470, 471. 

" catching bargains," rules as to, 492, 
493, 494. 

children, custody of, rules of equity as 
to, 315, 316. 

consideration, good, what is, in equity, 
158, 154. 

construction, peculiar rules of, 203, 405. 
copyright, of seditious or immoral pub- 
lications, equity will not protect, 
284, 265. 

covenants running with land, doctrine 
of equity as to, 190, 191. 
deceit, suits analogous to actions of, 
in equity, 444, n. 

doctrine of, as to unlawful agreements 
where parties not in pari delicto, 346 . 
“ equality " between contracting 
parties, 4 88, 499. 
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Eotm— 

Mtmpd b y acquiescence or represen- 
tation, 513. 

evidence, parol, equity does not admit 
on questions of construction, 196. 
expectant heirs, special protection of, 
490 sqq, 

forfeiture, relief against, 410. 
fraud, contracts voidable on ground of, 
357 sqq. 

gifts, imperfect, treatment of, in 
equity, 154. 
infant : 

liability in equity on false represen- 
tation of full age, 63. 
marriage settlement, treatment of, 
50. 

infant’s contract, no specific perform- 
ance of, 60. 

lunatic, equity adopts rule of law as to 
acts of, 76, n. 

" making representations good," sup- 
posed former doctrine of, 422, n, 
565 sqq. 
mistake, 

payment made by, recovery back, 
agreement ‘with law, 372. 
purchase of party’s own properly 
by, 399. 

restricted construction of general 
words, 405. 

mortgages, treatment of, 409, 410. 
negotiable instruments, 

equity agrees with common la'w as 
to, 179. 

equity restrains negotiation in cases 
of fraud, 179. 

obligations, equitable, treatment of, at 
common law, 527. 

parol evidence, correction of deed by, 
414. 

part performance in equity, 513 sqq. 
penalties, relief against in, 409, 410. 
purchase for value without notice, rule 
of equity as to, 362, 368. 
equity will not deprive purchaser of 
anything he has already got, 
363, n. 

rectification of instruments in, 412 sqq. 
release, restricted construction of, 406. 
representation, estoppel by, 517. 
sales of land, where parcels included by 
mistake, decisions in equity, 368. 
specific performance and compensation 
on sales of land, 430 sqq. 
defence against, 431, 432. 
refusal of, on ground of undervalue, 
490. 

surety, agreement between law and 
equity as to creditor’s duty to, 430. 
" surprise " as ground for equitable 
relief, 496 , 499. 

third persons, right of, to enforce con- 
tract in equity, 166. 
time, when of essence of contract in, 
407 , 408. . 

undue influence, equitable doctrine of, 
474 aqq. . 

voluntary covenants, treatment of, m, 
153. 

settlements generally, 479. 
how set aside, 479. 


Escrow 

writing delivered as, 114, 197. 

Estoppel 

acquiescence, estoppel by, 513. 
corporations bound by, 105. 
equitable, interests of married women 
may be bound by, 517. 
fraud, relation to, 421. 
misrepresentation , estoppel of party 
who has induced fundamental error 
by, 401. 

negligence, estoppel by, applies to 
deeds, 374, 875, 376, n. 
of holder of instrument dealing with it 
as negotiable, 161. 
representation, estoppel by, 517. 
statements binding by way of, 419, 420. 

Evidence 

consent, proof of, 4, 6. 
extrinsic, always admissible to show 
illegality of agreement, 339. 
subsequent conduct of parties may 
be evidence of original unlawful 
intention, 339. 

to explain particular terms in 
agreement, 198, 199. 
of document being agreement or not, 
admissible, 196, 197. 
parol, correction of deed by, 414. 

not admitted to vary written con- 
tract, 195, 196- 

of oral variation, admitted aft 
defence 1o specific performance 
of written agreement, 411. 
but not to obtain performance of 
agreement as varied, 411. 
inadmissible to rectify instrument 
where there is previous agree- 
ment in writing, 413. 
but admissible, if unoontra- 
dicted, where no written 
agreement, 412. 

undue influence, proof of, 486 sqq. 
Executors 

liability and right of, generally, on 
contracts of testator, 157 sqq., 
165. 

personal service, contracts of, execu- 
tors cannot sue and be sued on, 
156, 167, 234 sqq. 
or on contract to marry, 236 sqq. 


Expectancy 

sale of; not unlawful, 813. 

Expectant Hetrb 

protection of, by Courts of equity, 
490 sqq. 

Family Arrangements 
exceptional treatment of, 483. 
fraud in relation to, 488, 489. 


BLWl’B __ 

convicted, disability of, 77. 


Fiduciary 

between 

480. 


Relation 

contracting parties, effect 01 , 
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Fiduciary Relation — continued. Fraud and Misrepresentation — oontd. 


instances of, 480 aqq. 

And see Undue Influence. 

Forbearance to Sub 
as consideration for promise, 150, 151. 
Foreign Law 

agreement forbidden by law of juris- 
diction, unlawful, 282 sqq. 
agreements lawful by, but not by law 
of forum, treatment of, 349. 
subsequent prohibition by foreign 
law: performance deemed im- 
possible, 353. 

but contract rendered impossible 
of performance by, not dis- 
charge, 232. 

champerty, rules against, not known in 
French law, 353. 

revenue laws of foreign countries 
formerly said to be disregarded, 

296. 

stamps, foreign law as to, effect of, 

297. 

undue influence; French law of 
captation , 571. 

And see Conflict of Laws. 


Forfeiture 

relief against, in equity, 410. 

Formal Contract 

cases where form specially required, 
114 sqq. 

charter, English medieval, of Norman 
origin, 107. 

contracts of record, 114. 
importance of, in ancient law, 106. 
modem requirements of form, 114. 
not dispensed with by fact that all 
terms are agreed, 34. 

Roman law, position of, in, 107 sqq. 
transition from formal to iuformal 
proof in English law, 106, 107. 

And see Corporation-. Frauds 
{ Statute of). 

France 

law of, on “ inofficious ” giftB and 
captation , 571. 

Fraud and Misrepresentation 
acquiescence, passive, m self-decep- 
tion of other party is not fraud, 
392. 393. 

agent, liability of corporation for fraud 
of, 95, 96, 456. 

annuity, grant of, set aside for mis- 
statement of age of life, 427. 
auction, sales by, special doctrine as 
to, 445, 446. 

cancellation of instruments for fraud, 
470, 471. 

company, contract to take shares in; 
misstatements in prospectus, 440. 
provisions of the Companies Act, 
1929.. .441. 

concealment, fraudulent, what is* 443, 
444. 


consideration, inadequate, as evidence 
of fraud, 487 sqq. 

M constructive fraud,” what is, 420. 
contract incidental to a fraud is itself 
fraudulent, 453. 

corporation, liability for fraud of agent, 
95, 96, 456. 

costB, unfounded charges of fraud 
visited with, 470* 

creditors, fraud on, in compositions 
259, 260. 

error, fundamental, produced by mis- 
representation, effect of, 392, 393. 
estoppel, relation of fraud to, 421. 
expectant heirs, fraud, on, 490 sqq. 
false representation: when an action- 
able wrong, 422. 

falsehood, when silence equivalent to, 
444, 445. 

family settlements, misrepresentation 
in, 438 , 439. 
generally, 419, 442 sqq. 
gifts, voluntary, 441, 442, 479. 
goods, delivery to wrong person ob- 
tained by fraud, 465, 466. 
insurance, special rules as to mis- 
representation in contracts of 
425 sqq. 

knowledge, means of, of party misled, 
450 sqq. 
land, sales of: 

contract voidable for misdescription , 
430. 

rules of equity as to performance 
with compensation, 431. 
vendor’s duty to describe property 
correctly, 435. 

leasehold shop restricted to one trade, 
described as “ valuable business 
premises.” 435. 

marriage, not avoided by fraud, 441, 
446. 

misrepresentation , 

non -fraudulent, when affecting 
validity of contract, 421. 
how fraud distinguished from, 442. 
mistake distinguished from fraud, 358. 
negligent ignorance, equivalent to 
fraud, 444, 445. 

non-disclosure, misrepresentation dis- 
tinguished from, 422 sqq. 
partnership, contract of, misrepresen- 
tation in negotiation of, 439, 440. 

" reasonable belief ” in truth of asser- 
tions, what is, 445, 446. 
reckless assertions, 445. 
representation, fraudulent, what is, 444. 
rights of party misled, 458, 459. 
separation deed fraudulent where wife’s 
object is renewal of former illicit 
intercourse, 442. 

settlements in fraud of marital right, 
265, 266. 

silence, when equivalent to falsehood, 
445 

suretyship : misrepresentation avoids 
contact, 428. 

” surprise ” as evidence of fraud, 496, 
499. 

third person, 

consent of, obtained by fraud, 447. 
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Frau© an© Misrepresentation — cmttd, 

msies agreement void, 

898, 858, 

undervalue as evidence of fraud, 487, 

•OT- 

warranty, relation of fraud to, 421, 422, 

And sec Rescission. 


Frauds, Statute of 
as to agreement a not to be performed 
within a year, 125 aqq. t 609. 
contracts by advertisement not exempt 
from, 18. 

deeds, whether statute applicable to, 
128. 

effect of, where writing does not 
represent the real agreement, 412, 
executor, special promise by, 123. 
guaranties, 123, 124. 
identification of unnamed party by 
reference to writing, part of same 
transaction, 128. 
informal agreements within s. 4, 
effect of, 512, 513. 
not void, 509, 510. 

land, interests in, contracts as to, 125, 
leases, 125. 

marriage, agrcemcnls in consideration 
of, 124. 

note or memorandum, 123. 

effect of note signed by one party 
only, 127. 

memorandum must exist at time of 
action brought, 128. 
parol agreement, party to, who has 
performed his part not entitled to 
sue on agreement, 126. 
but can recover on an implied con- 
tract for services rendered, 126. 
part performance, equitable doctrine of, 
relation of statute to, 513 aqq. 
sale of goods, 126. 

settlement, ante-nuptial agreement for, 
confirmed by post-nuptial writing, 
615. 

trust, assignment of, 171. 


Fraudulent Preference 

agreements with particular creditors by 
way of, 259 — 260, 

Friendly Society 

statutory reference to arbitration of 
disputes with members, 305. 
suits by, 164, n. 


Frustration 

accidents not contemplated by contract, 
exception of, 221, 238 sqq. 
accidents subsequent to contract, effect 
of: analogy of contract to pay rent 
where premises destroyed by fixe, 
220 

acquired rights not affected by sub- 
sequent impossibility, 288. 
act of God* meaning of, 232 sqq. 
agreement 

impossible on its face, 229, 230. 
impossibility - 

at date of, from state of things not 


Frustration — continued. 

contemplated by parties, 241. 
in fact: no excuse in absolute 
contract, 229. 

made impossible by law, 246, 
alternative conditions in bonds, where 
one impossible, 251. 
bonds, conditions in, 251. 
bonds, where condition impossible, 
obligation is absolute, 261. 
otherwise where condition subse- 

« becomes impossible, 252. 

date of contract, sale of, 

241. 

commercial contracts, express excep- 
tions in, 242. 
common mistake, 226. 
conditional contracts where the con' 1 
dition is or becomes impossible, 
241 sqq. 

consideration, failure of, 226. 
contract for sale of unascertained goods, 
application of doctrine to, 246. 
default of 

promisee discharges promisor, 215. 
destruction or failure of subject-matter, 
221, 280 sqq., 237—289. 
difficulty of performance no excuse, 
229, 230. 

discharge by, 224 sqq. 

impossibility no certain test, 230. 
still less difficulty of performance, 
230. 

enemy, interruption by acts of, 245. 
excuse, classes of, 233. 
extraordinary interference, 243. 
failure of 

assumed conditions at date of con- 
tract, 241. 

future specific product contracted to 
be sold, 239. 

foreign law, impossibility by, 282. 
goods, 

unascertained, contract for sale of, 
application of doctrine to, 246. 

" implied term,” theory of, 225. 
marriage, contract of, anomalous treat- 
ment of, 235. 

mining leases, covenants in, construc- 
tion of, 242 . 
must be total, 245 . 
neither party responsible, 244. 
party pleading need not negative 
negligence, 244. 
performance depending on 

existence of specific thing, 287. 
life or health of promisor: implied 
condition that life or health shall 


continue, 233 sqq. 
impossible by Defence of Realm 
Regulations, 246. 

performance, means of, promisor not 
having, is not impossibility, 228. 
personal 

services, contracts for, 234 sqq. 
skill, contract depending on made 
void, not voidable, by subsequent 


disability, 234, 285. 

“ practical impossibility, 229, 230. 
quasi-contract, theory of, 226. 
supervening disability without 
promisor's fault, 222. 


NN 
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Frustration — continued . 
theories of, 235 — 236. 
war requisitions or regulations, inter- 
ruption by, 245, 246. 
warranty of contingent acts or events, 


Gaming 

not a lawful occupation, although not 
punishable, 274. 

securities for money won at, 274, 275, 
276. 

treatment of gaming debts contracted 
abroad and not unlawful by local 
law, 350 — 352. 

And see Wagers. 

General Words 

restrained by context or by intention 
appearing from external evidence, 
405, 406. 

Germanic Law 
proof in, 107. 

Gift 

acceptance of, as loan, effect of, 378. 
from client to solicitor, how far valid, 
480 , 481. 

imperfect, not aided in equity, 154. 
voluntary : recoverable, in caseB of 
misrepresentation, 441, 442. 
burden of proof, 477, 478. 

And see Undue Influence. 

Goods 

contract cannot run with, 183. 
i delivery of to wrong person by mistake 
or fraud does not pass property, 465. 
And sec Sale of Goods. 

Guaranty 

voidable for misrepresentation or dis- 
simulation of surety, 428. 

Withip Statute of Freuds, 123, 124. 

Horses 

sale of, in market overt, 129. 

Housing Act, 1936 
responsibility placed on lessor by, 438 

Husband and Wife 
doctrine of undue influence does not 
apply to, 476 n. 

And see Married Woman ; 
Separate Estate ; Separation 
Deed; Custody of Children. 

Ignorance 

does not in general exclude civil 
liability, 360, 361. 

of law, may be material as excluding 
specific unlawful intention, 340, 

but is .generally no defence to action 
in contract, 367. 

reckless or negligent, carries responsi- 
bilities of knowledge, 445, 
where it is a condition of acquiring 
rights, 362. 

See also Mistake 


Ignorantu Iubis 

meaning of, explained by Lord West- 
bury, 397. 

Illusory Promises 

unlimited option reserved to promisor, 

88 . 

Immoral Agreements 
agreement immoral iure gentium cannot 
be justified by any local law, 349. 
void; what are such, and what is 
immoral consideration, 277—280. 
And see Unlawful Agreements. 

Immoral Publications 
punishable by criminal law, and there- 
fore no ground of civil rights, 284, 
265. 

Impossible Agreements, 217 sqq. See 
Frustration. 

Indian Contract Act 
acceptance 

muBt be unqualified under, 30. 
performance of condition as, 11. 
agency not terminated by death of 
prmcipal, 30. 

consideration, inadequacy, 489. 
discharge of contracts, 148, n. 224. 
insanity as ground for revocation 
under, 30. 

penalty and liquidated damages, dis- 
tinction between, abolished by, 
410, n. 

quasi -contracts dealt with separately 
in, 10. 

restraint of trade, 331. 
sales by auction, employment of puffer 
at, 446, n. 

lime, when of essence of contract, 408. 
third parties, Buits by, 168. 
wagers void under, 286, n. 

Infant 

account stated, liability on, 51. 
age, representation as to, 47, 63. 
apprenticeship, contract of, 56, 61. 
bankrupt, infant cannot be made in 
absence of false representation as to 
age, 65. 

benefit, contract for, 56. 
bill of exchange, not void but voidable, 
50. 

building society, infant may be member 
o£ 54. 

but may not borrow money from 
society on mortgage, 54. 
cannot claim to hold land purchased 
with society’s money free from 
charge for money advanced, 55. 
contract, 

avoidance of, time for, 50. 
beneficial, 47, 56, 57. 
generally cannot bind himself by ,46. 
of service, 48, 56, 57. 
of« voidable at common law; no 
authority for holding it in any 
case void, 46, 47. 

custody or education of, agreements 
between parents as to, 315, 316. 
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cufitom, what contracts infant can 
make by, 47, 62. 
equity, liable in, 

for representing himself as of full 
age, 68. 

but not to prejudice of subsequent 
valid contract, 65. 

false representations, liability for, 47, 
64. 

land, sale or purchase of, 49, 62. 
larceny by, as bailee, 53. 
leases 

by, good if beneficial, 49. 
to, voidable, 49, 55. 
legal estate cannot be beld by, 62, n. 
loans to, 46, 51, 64. 
marriage 
of, 50. 

settlements, 50, 52. 

mistake, common, avoiding agi cement, 
395. 

money paid under avoided contract, 
recovery of, 51. 
necessaries, 

husband’s funeral expenb.es, 61 . 
liability for, 47, 55 eqq. 
liability in simple contract only, 62. 
deed given to Becure repayment of 
money advanced for. 62. 
medicines and medical attendance 
are, 61. 

negotiable instrument given for, (V2. 
Sale of Goods Act, 1893, s. 2, provi- 
sions of, 60 — 62. 
what are, 57 sqq. 
negotiable instruments, 50. 
partnership, 49, 52. 
promise to marry, 50. 
property, 

obligations incident to, liability on, 
54. 

statutory provisions for dealing with, 
63. 

sale 

of goods to, 47, 61. 
or purchase of land, 49, 63. 
service, contract of, 48, 56, 57. 
shareholder, liability for calls on 
shares, 49, 50, 54. 

shares, money paid on application for, 
not recoverable, 51. 
specific performance, infant cannot 
have, 50, 51, 53. 

statute, what contracts infants can 
make by, 63. 

trading contracts, 48, 56. 
wrong, liability for, when connected 
with contract, 47, 63, 65. 

Infants Betting and Loans Act, 
1892... 53. 


Infants Belief Act, 1874 

chattels, agreement for sale of, within 
Act, 58. i 

effect 

of section 1...51, 52. 
since the Act, of affirming agreement 
voidable at common Jaw, 524, 525. 
makes 
UK* 
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Infants Relief Act, 1874 — continued. 
certain agreements of infants void, 
51, 62. 

exception of contracts for neces- 
saries, 54. 

ratification not wholly inoperative 
under, 52. 
test of, 51, 52. 

Injunction, 542 sqq. 
compared with specific performance, 

contract of personal service, in, 543. 
defined, 542. 
discretionary, 542. 

not granted when damages adequate 
remedy, 542. 

personal service, in contract of« 543. 
restrictions on, 543, 544. 
specific performance, compared with, 
542. 

Insanity. Sec Lunatic. 

Instalments. 

default in delivery or payment of, 
208 sqq. 

Insurance 

contract of, liberally construed in favour 
of true intention, 426. 
re-insurance, head policy cannot be 
altered without consent of re- 
insurers, 263. 

Insurance (Accident) 

duty of disclosure by assured, 427. 

Insurance (Fire) 

contract of insurers to reinstate is 
unconditional after election made, 
230, 231. 

implies condition that property is 
correctly described, 427. 

Insurance (Life) 

duty of disclosure, by assured, 426, 427. 
recovery of premiums where policy 
void for want of insurable interest, 

342. 


Insurance (Marine) 

Marine Insurance Act, 1906... 129. 
misrepresentation or non-disclosure, 
material, renders policy voidable, 
425-426. 


policy. 

common form , 
decisions and 


result of series of 
of long recognised 


customs, 203. 

delivery of, by underwriters, 518. 
insurance must be expressed in, 


126, 517. 

stamped, required by statute, 126, 
53.7 , 518. 

seamen’s wages not insurable at 
common law, 316. 


recognised for collateral purposes, 
518, 519. . , . , , 

rights of parties determined at date 

of, 518. 
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Insurance (Marine) — continued. 

statutory enactments relating to, 
517. 

voyage illegal to knowledge of owner ; 
insurance void, 336. 

Interpretation 

ambiguous terms construed by conduct 
of partieB, 366. 

general intention prevails over particu- 
lar terms, 201, 204. 
mutual promises ; interpretation as 
regards order of performance, 
204 , 205. 
necessity of, 193. 
of contracts, rules for, 33. 
promise in general, 193 sqq. 
terms used in special sense, 198, 199. 

Invention 

by workmen, m course of employment, 
property of employers, 826. 

Judicial Salary 
not assignable, 300. 

Jurisdiction 

ouster of, by agreements for reference, 
303 sqq. 

Knowledge 

essential to acquiescence, 363. 
how far material on question of unlaw- 
fulness of agreement, 355. 
means of, as affecting right to rescind 
contract of misrepresentation, 451. 

Land 

conveyances must be by deed, 125. 
Frauds, 8tatutc of, as to sale of inter- 
est in, 125. 

sale or purchase of, by infant, 49, 63. 
what covenants run with, 184 sqq. 

And see Sale of Land. 

Landlord and Tenant 
covenant, no action on, where premises 
leased for unlawful purpose, 835. 
covenants running with tenancy or 
reversion, 184. 

Frauds, Statute of, aB to lease, 125. 
infant, lease of, 

at common law, voidable, 49. 
statutory powers to make and renew 
leases, 63 A 

lease 

for lives, effect of contract for sale 
of, 400. 

Frauds, Statute of, as to, 125. 
of premises for unlawful purpose, 
no action on covenants, 335. 
premium paid for, when recoverable 
by lessee, 464. 
lessor 

not bound to inform lessee of state 
of premises, 438. 

but limited responsibility placed 
on lessors by Housing Act, 
1936. ..438. 

possession, whether lessor can resume, 
on discovering unlawful purpose 
of lessee, 386. 


Landlord and Tenant— contfttiwd, 
he may rescind contract where 
possession has not been delivered, 
semble, 336. 

rent payable though premises acci- 
dentally destroyed, 222. 
rescission of contract for lease where 
possession not actually delivered, 
836. 

Law Merchant 
not invariable, 180. 
peculiarities of, as to negotiable in- 
struments, 178 sqq. 

Law of Property Act, 1925.. .114, 125, 
125, n, 127, n, 171, 184, 185, 187, 
188, 192. 

Law Reform (Married Women and 
Tortfeasohs) Act, 1935.,. 66, n., 
70, n. 

Law Reform (Miscellaneous Pro- 
visions) Act, 1934... 157. 

“ Lawful Men ” 
meaning of, 45. 

Lease. See Landlord and Tenant. 
Leaseholds 

limited responsibility placed on lesson 
by Housing Act, 1936... 438. 
condition of premises, no duty to give 
information as to, 438. 
non-disclosure of restrictive covenants 
on sales of, 431* 

sale of a freehold, voidable, 493. 
Letter 

contract by, 26 sqq. 

Lex Loci. See Conflict of Laws. 
Licensed Premises 

effect of omission to paint seller’s name 
on, 271. 

Licensing Acts 
attempts to evade, 271. 

Limitation Act, 1939... 506, 507. 

Limitation, Statutes of 
acknowledgment of barred debts, 141, 
505 sqq. 
acknowledgment 

operates as new promise under 
statute of James 1., 506. 
revives right of action, 506, 
applied according to lex fori not lex 
contractus, 507. 
debts, not extinguished, 506. 
executor may pay barred debt of 
testator, 505. 

interest, payment of, acknowledgment 
by, 506. 

married woman, promise or acknow- 
ledgment by, cannot revive barred 
debt, 66. 

statute applied to claims against 
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Limitation, Statutes of — cantiTmed . 
separate estate, 552, 
payment by debtor without particular 

batted t0 wfciafy 

set off, barred debt cannot be, 606. 
but statute must be pleaded in reply 
to defence of, 605, n. 

Liquidated Damages 
distinguished from penalty, 402, 410. 

London 

custom of, as to married women 
trading alone, 69. 

Lottery 

forbidden by penal statutes, 276, 

Betting and Lotteries Act, 1934, 
effect of, 276. 

Lunatic 

champerty, rules as to, proceedings in 
lunacy not within, 313. 
contracts 

in lucid intervals good, 74. 
of, in general voidable, not void, 
76, 77. 

knowledge of other party to 
contract, 74, 77. 
prior to lunacy, 75. 
delusions, partial, compatible with 
capacity for contracting, 77. 
equity, adopts rule of law as to acts of, 
76, n. 

marriage of, void, 74. 
necessaries, liability for, 74. 
partner : ground for dissolution only ,77. 
revocation of contract by insanity, 30. 

i 

Maintenance 
defences to, 307. 
dclinition of, 30(3. 

equitable assignment, attempt to 
oppose on ground of, 170. 
includes champerty, 306. 
kinship or affinity will justify, 314. 
old law aimed chiefly against specula 
tion in doubtful titles, 306. 
shares, purchase of, in order to sue 
company at one's own risk is not, 
311. 

statute of Hen. VIII. against buying 
pretended titles, 312. 
what dealings are within the 
statute, 312. 

unlawful intention essential to. 313. 
what amounts to, 308 sqq., 913. 

Majority 

abuse of corporate powers by, 

654. 

Malum Prohibitum 

and malum in se , 269, 270, 284. 

Marine Insurance Act, 1906... 129. 

Marital Bight 

settlements in fraud of, 265—266. 

Market 

market overt, sale of horses in, 126. 


Marriage 

agreements in consideration of, 124, 
166. 

conditions in restraint of, 818, 
contract 
to marry, 

executors cannot sue on, 236, n. 
not uberrima fidei , 441. 
to procure for reward void, 817, 
domicil, effect of law of, on validity of, 
267 . 

duress, a ground for dissolution, 441, n. 
fraud, marriage not avoided by, 441. 
illness unfitting for, does not avoid 
contract to marry, , 286, n. 
infants, 
of, 50. 

promise of marriage, infant may sue 
but is not liable on, 50. 
informal agreements in consideration 
of, how far made valid by post- 
nuptial settlement, 615. 
invalid by law of party's domicil, 
whether valid in England, 267. 
lunatics, marriage of, void, 74. 
polygamous, not recognized by English 
Divorce Court, 349. 

prohibited degrees, marriage within, 
void, 266. 

promise to marry, whether rescinded 
by illness unfitting party for 
marriage, 235. 

breach of, limit of damages under 
Law Reform (Miscellaneous Pro- 
visions) Act, 1934... 157. 
by married man, after wife’B death, 
void, if fact known by promisee, 
267. 

restraint of, 

agreements in. 318. 
conditions m, 318. 

Royal Marriage Act, 267, n. 
settlement, 

how far in the nature of a contract, 
163. 

infant's, 50, 52. 

in fraud of marital right, 265, 266. 
limitations in, to persons other than 
children, 163, n. 

uol affected by wife's non-disclosure 
of previous misconduct, 441, 
post nuptial, 51G. 

Married Woman 

bankruptcy laws, subject to, 70. 
chose in action, acquisition of, 67. 
common law disability, 66. 

abolished by Act of 1936... 46. 
contract by, void at common law, 66, 
67. 

debt, barred, renewed promise by 
married woman could not revive, 68. 
debts, ante nuptial, husband's liability 
for, 73. 
equitable 

enforcement of contracts in cases 
not within Act of 1882. ..73. 
estoppel, interests of married women 
may be bound by, 617. 
incapacity, 

exceptions to : 

contracts with hnsband as to 
separation, 69. 
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Married Woman — continued. 

Queen Consort, 66. 
trader, custom of London, 69. 
effect of Act of 1863 thereon, 
69, n. 
wife of 

alien not resident in United 
Kingdom, 68, 69. 
person civilly dead, 69. 
statutory exceptions, 69 sqq. 

Law Reform (Married Women and 
Tortfeasors) Act, 1936... 46, 66, n., 
70, ». 

Married Women's Property Acts, 
1882— 1935...70 sqq, 
restraint on anticipation, 72* 
separate 
estate, 

how far married woman's “ en- 
gagement " bound by ordinary 
forms of contract, 55i, 662. 
now abolished, 66, 70 sqq. 
old equitable doctrine of, 70, 71, 
649. 

old law of, 71 — 73. 
property, 

contract made as to, binds after- 
acquired property, 71. 
is liable for ante nuptial debts, 72. 
separation, agreement for, 280 — 284. 
settlement of, in fraud of marital right, 
265, 266. 

And see Separate Estate. 


Master and Servant 

exclusive eervice, contract for, must 
be mutual, 332. 

infant’s contract of service, 48, 56, 57. 
Jife, contract to serve for, good, of 
mutual, 332. 

wrongful dismissal of servant dis- 
charges both service and restrictive 
agreement against future competi- 
tion, 207. 

Maxims 

expressic unius est exclusio alterius, 
417. 

ignorantia iuris hand excusat, 397. 
in pari delicto potior e6t condicio 
defendentis, 341. 
locus regit actum, 353. 
non videntur qui errant consentire, 359. 
ut res mag is valeat quam pereat, 88. 

Medical Practitioner 
conditions precedent to recovering 
charges, 521* 

Medical Act, regulations of, as to right 
of remuneration, 521. 
presumption of influence in gifts, Ac., 
from patients, 485. 

Mines 

construction of unqualified covenants 
to work, 242. 

Misdescription 
on sales of land, 400, 430. 


Misrepresentation. See Fraud and 
Misrepresentation . 


Mistake 

ambiguous terms of contract, 386. 
annuity, life not existing at time of 
sale of, 395 , 396. 

auction ; mistake as to contents of lot, 


bankruptcy, money paid to trustee in, 
repayment of, 371. 

buyer, error of, not induced by seller, 
inoperative, 391. 

clerical errors, correction of, 404. 
compromise of 

action arranged by, 389. 
disputed rights, 369. 
condition of title, when: purchase for 
value without notice, 362, 363. 
consent 

order, mistake in, 418. 
true, 

mistake as excluding, 372, 373. 
mistake in expressing, 366 sqq. 
construction, mistake in, by parties , 
does not alter contract, 366. 
deed, error as to contents or party, 
374, 375. 

description of property, admitted error 
in, 196. 

does not of itself affect validity of 
contract, 360. 

or avoid liability of party acting 
under mistake, 360. 

draftsmen, error of, in drafting instru- 
ment, 369. 

election, to adopt void agreement, 403. 
error 
as to 

existence of subject-matter, 394 
sqq. 

nature of transaction, 374, 375. 
its legal character, 878. 
person of other party, 376. 
subject-matter of contract, 364 
sqq. 

fundamental, 373. 

Bracton's treatment of, 564. 
must be common to avoid con- 
tract, 891. 

produced by misrepresentation, 
891, 393. 

existing rights, mistake does not as a 
rule alter, 364. 
fact, mistake of, 367. 
fraud, mistake distinguished from, 358. 
general words, restriction of, 405, 406. 
goods, misdelivery of, 365. 
ignorance of one party only, 400. 
judicial officers, exceptional rules as 
to, 861, 362, 
kind, error as to, 889. 
land, sale of: 

lot, mistake as to contents of, due 
to purchaser's want of attention 
to particulars and plan, 886. 
misdescription, distinction of cases 
of sales of land, 894. 
parcels included by mistake, 886. 
law, mistake of, 367. 
lease for lives, assignment of, after 
lapse of all lives, 400. 
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Mistake — con tinned. 
misapprehension of effect of contents of 
document by person of ordinary 
competence not sufficient to avoid 
instrument, 877. 

misrepresentation, fundamental error 
produced by, 892, 401. 
money paid by, recovery back of, 371 
mutual, 897, 400. 

obvious, correction of, by ordinary 
construction, 201. 
payment 

to wrong person, 365. 
under mistake of fact, 367. 
person of other party, error as to, 
378. 

price, error as to, 390 sqq. 
purchase of property really one’s own, 
399. 

quantity, error as to, 389. 
rectification of instruments on ground 
of, 369 , 412 , 413. 

And see Rectification. 
remedies, of party to void agreement 
402, 403. 6 

rights, renunciation of, 367, 369. 
sale of goods, 379 , 380 , 389. 
settlements, rectification of mistakes 
in, 416. 
shares, 

error as to nature and objects of 
company, 388 , 389. 
purchase of, through fraudulent 
misrepresentation as to identity of 
company, 380. 

numbers, error in, not material, 389. 
specific performance, mistake in ex- 
pression of contract a bar to, 410, 
411. 

wills, mistake in, 416. 

Moneylenders Acts, 1900 — 192 7... 496. 
grounds of relief against contract with 
registered moneylender, 496. 

Money Paid 

bankruptcy, money paid to trustee in, 
under mistake of law, 371. 
compulsion, money paid under, re- 
coverable, 346, 473. 
deposit, money paid as, on purchase of 
land, when recoverable, 434, 435. 
infant, money paid by, under voidable 
contract, 51* 

informal agreement within s. 4 of 
Statute of Frauds, money paid 
under, not recoverable, 513. 
lease, premium paid for, when recover- 
able by lessee, 464. 
mistake, money paid by, when recover- 
able back, 867, 371. 
premiums on life policy, recovery 
where insurance void for want of 
interest, 342. 

stakeholder, recovery of money paid 
to, 343 , 845. 

Tippling Act, money paid for debts 
withm, not recoverable, 525. 
unlawful agreement, money paid under, 
when it oan be recovered back, 342, 
844, 847* 

wrong person, payment to, 365. 


Money Received 

action for, lies against corporation ,121. 
Morals 

agreement contrary to, 277 sqq. 
Mortgage 

the Court will treat nominal sale as, if 
such is true intention, 409. 
transfer of now operates as legal 
transfer of debt, 186. 
treatment of, in equity, 409, 411. 


Necessaries 

definition of, in Sale of Goods Act, 
1893.. .57. 
infant, 

apparent means of buyer not, 
material, 59. 

husband's funeral expenses, 61. 
indenture of apprenticeship, 61. 
liability 
for, 55 sqq. 

is on simple contract only, 62. 
marriage settlement of female 
infant, 61. 

medicines and medical attendance 
are, 61. 

supply from other sources, 68. 
what are, 

question of mixed fact and law, 
58. 

whether confined to goods, 61. 
lunatic, liability for, 74. 


Negligence 

agent must not profit by his own. 265. 
agent of corporation answerable for, 
as well as natural person, 95. 
estoppel by, extent of, 374, 375, 376, n. 
misrepresentation, negligence does not 
exclude right to resciod for, 444, 
44o. 


Negotiable Instrument 
agent, acceptance by : principal bound 
though not in principal’s name, 81. 
bonds, foreign government, treated as 
negotiable by English law, 180. 
corporation, when bound by, 103, 104 r 
122, 123. 

debentures are, 180. 
estoppel, negotiability by, 181. 
fraud, equity restrains negotiation in 
case of, 179. 

how instruments cease to be negotiable,. 
181. 

indorsement, 

forged, holder cannot make title 
through, 363. 

in error as to nature of instrument 
not binding, 374, 375. 
infant’s, voidable, 50, 63. 
must be in writing, 123. 
office, bills or notes may be payable to 
holder of, 170. 
peculiar qualities of, 178 sqq. 
scrip, foreign government, issued in 
England is, 180. 
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Negotiable Instrument — dcntmued. 

seal of corporation, whether equivalent 
to signature, 108. 

wager, promissory note given for, 
treated as without consideration, 
274, 275, 276. 

what can be admitted as, 179 sqq. 
And see Bill op Exchange. 

Newspaper 

financial and business advice in, must 
be honest ; agreement to refrain 
from criticism in specific case 
unenforceable, 814. 

Notice 

assignee of married woman’s separate 
property with, bound by engagement 
affecting it, 552. 

assignment of contract, notice to 
debtor, 156, 172, 178. 

purchase for value without, 190, 191/ 
362, 363. 

Novation 

assent to, not presumed unless there 
be distinct request by debtor, 160. 

its nature explained, 160. 

Nudum Pactum 

change in the meaning of the term in 
English use, 560, 561. 

in " Doctor and Student,” 133. 

Nuisance 

agreement to commit, 256, 257. 

Offence 

agreement to commit, void, 25G, 257. 

compounding of, 301 sqq. 

Offer. See Proposal. 


Office 

appointments to, by corporation must 
be under seal, 11.9, ISM), 
bills or notes may be payable to holder 
of, 170. 

public, sale of, unlawful, 299 sqq. 
Parcels 

mistake a6 to, In sales of land, 886. 

Pari Delictum 
doctrine of, 841, 842. 
qualification of and exceptions to it. 
842-847. 


Parol Variation 

of written agreement, rule against, 
196 sqq, 

variation must not be confused with 

rescission, 196. 

Part Performance 
applicable to corporations. 105. 
equitable doctrine of, 519 sqq. 


Parties 
to action, 

by shareholder against company, 
654. 

on contract made by agent, 80 sqq. 
to contract, rules as to, 165 sqq. 

Partnership 

between subjects of two hostile 
countries, is dissolved by war, 294. 
company law, 

contract of shareholders a modified 
contract of, 96 99. 
rules of. analogous to law of, 98, 
99, 108. 

contract of, 181. 

dissolution, deed of, release in, cannot 
be disputed by party after concern 
completely wound up, 464. 
infant partner, position of, 49, 52. 
insanity of partner, 77. 
misrepresentation in negotiation of, 
439, 440. 

powers of partner to bind firm, 556. 
shares in, transferable at common law, 
182. 

Payment 

bankruptcy, payment to trustee under 
mistake of law, 871, 
to wrong person, 865. 
under mistake of fact, 367 , 371. 
or law, 371. 

under unlawful agreement, 342, 346. 
Penalty 

and liquidated damages, 409 , 410. 
expression not conclusive, 638. 
imposition of, 
by statute, 95. 
implies prohibition, 269. 
relief in equity against, 409 , 410. 

Pension 

assignment of, 300. 

Performance 

impossible by destruction of subject- 
matter/237 sqq. 
of mutual promises, 204 sqq. 

And see Frustration ; Specific 
Performance. 

Personal Contracts 
implied condition in, as to life or health 
of party continuing, 238 sqq • 
not assignable, 888. 
personal service, 

contracts for, 284 sqq. 
executors cannot sue and be sued on 
contracts for. 356, 157 , 284 sqq. 
injunction in, 548. 
specific performance in, 848. 

PERSONATION 

effect of, 380, 381. 

Physicians 
rights of, 

as to payment for services at com- 
mon law, 521. 
under Medical Act, 521. 
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PObKK 

of iaawaia^ 

See Insurance (Fisa, Lm& and 
Marine). 

Post 

communication of acceptance by, 26 
29. J 

Post Office 

whether common agent of parties in 
correspondence by letter, 366. 

Prigs 

error as to, 390 sqq. 

Principal and Agent 
principal, 

agent's authonly determined by 
death of, 79. 

agent not liable wkeie exclusive 
credit given to, 85. 
liability on contracts made by agent, 
81 sqq. 

i epreBentations of agent , when 
answerable for, 454, 455. 
right to countermand unexecuted 
authority, 343. 

undisclosed, rights of, 83, 81. 
professed agent: when he may declure 
himself as real principle, 88. 
bub-agent not agent of principal, 383. 
And sec Agent. 


Principal and Surety. Sec Surety. 
Professions : 

statutory regulation of, 520 sqq. 


Prohibition 

implied, where penalty imposed by 
statute, 269. 


Promise 

as consideration, 181. 
by advertisement, nature and limits 
of, 11 sqq. 

by deed, binding without acceptance 
in English law, 6, 43. 
conditional, what is, 217, 218. 
definition of, 2, 6. 

effect and interpretation of, 193 sqq 
existing duty, promise to perform, 143 
8qq> 

express, tacit, implied, 8, 9. 
founded on moral duty, not binding 
without valuable consideration, 140 
illusory, 38. 

inferred in fact or implied by law, 9 
must be certain. 142, 143. 
mutual, 141, 142, 204. 
past services, rendered on request, 
promise to pay for, 140. 
tacit and fictitious, distinction be- 
tween, 9. 

to perform existing duty, 143 sqq* 
several, whether one can sue on, 
168, 169. 

See Acceptance ; Agreement. 


Promises 

dependent and independent,. 206. 
illusory and absurd, 68. 69. 
in same instrument, where some lawful 
and some not, 333. 
mutual, order of performance, 204, 
repugnant, 89, 40. 

Promissory Note. See or H*. 

change ,* Negotiable Instrument, 

Promoters 

agreements of, when binding on 
company, 159. 

fiduciary position of, as regards com- 
pany, 440, 477, n. 

special responsibility of, under Com- 
panies Act, 1929 , 441, 
statements of, may become statements 
of company, 456. 

Proof 

aichuic modes of, 107. 
tiausition from formal to informal 
modes iu English law, 106. 
writing, proof by, origin of, 107. 

Proposal 

acceptance will not relate back to date 

addressed to all to whom it comes, 
11, n. 

conditions of, as to time, &c., 22. 
defined, 2. 
express or tacit, 9. 
generally element of contract, 5. 
must be accepted by person to whom 
it is made, 19, 20. 
offer to unascertained persons dis- 
tinguished from invitation of offers, 
40. 

invocation of, 22 sqq . 

by death of proposer before accept- 
ance (under I.C.A. only if known 
to other party), 30. 
m United States, 30. n. 
must be communicated, 19, 20. 
when it may be made, 21. 

Prosecution 

agreements to stifle, 301 sqq. 

Prospfctus 
misstatements in, 440. 
statements of. addressed only to 
original shareholders, 457. 

Public Health Act, 1875 
contracts by local authorities, statutoiy 
limit of, 121, 122, n. 

Publio Office. See Office. 

Public Policy 

agreements contrary to, 286 sqq. 
aiding hostilities n gainst friendly 
nations, 295. 

arbitration, agreements for reference 
to. 308 sqQ. 

coin mission for nsin" influence with 
government officials, 299. 
company: corporate power* must not 
be used to defeat purposes of 
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Public Policy— continued. 

incorporation, 101. 
compounding offences, 301 sqq. 
corrupt or improper influence, agree- 
ments for, 299 sqq. 
custody of children, agreements as to, 
315, 316. 

early application of principles, 285. 
Egerton v. Earl Brownloiv , opinions 
and effect of, 287 sqq, 
election petition, compromise of, 302. 
foreign revenue laws as to, 296. 
maintenance and champerty, 306 , 313. 
marriage, 

agreements in restraint of, 318. 
promise by married man to marry 
another woman after wife's death, 
void, if fact known to promisee, 
267. 

salaries, assignment of, 300. 
sale of offices, 299 sqq. 

State, agreements against interests of, 
void, 291. 

and where sued upon, cannot be 
supported by any local law, 348, 
349, 353. 

“ stifling prosecution,” 301 sqq. 
testator, agreements to influence, 318. 
trade, restraint of (which see), 319 sqq. 
trading with enemies, 292. 
wagers, dottrine extended in order to 
discourage, 285. 

winding-up, secret agreement as to 
conduct of, 303. 

Publications 

immoral, &c., cannot be ground of civil 
rights, 284. 

Publisher 

contract of, with author, not assign- 
able, 383. 

Puffer 

employment of, on sale by auction, 
446. 

Quality 

error as to, 389 

Quantity 
error as to, 389 

Quasi- Contract 

distinguished from tacit but real 
contract, 9. 

fictitious contract in English law, 9, 10. 
in Indian Contract Act, dealt with 
separately, 10. 

term now generally recognised, 11. 
Quid Pro Quo 

“ consideration ” analogous to, 134. 
in action of debt : apparent benefit to 
promisor not material. 135, 186. 
medieval use of term, 132, 133. 

Kaobooubse Betting Act, 1928 
legalization of totaliaitors by, 276. 


Bailway Company 

liability of, as to correctness of time- 
table*, 12, 13. 
ticket, 

acceptance of, implies acceptance 
of special conditions, 42. 
consequences ensuing on request lor, 
by intending passenger, 41. 

Ratification 

must be within reasonable time, 80 
and by one who might have bd'in 
originally bound, 88. 
of act of unauthorized person after 
expiration of time limited, 80. 
agent's acts, relates back, 80. 
infant 'b contract : effect of Infants' 
Belief Act, 62. 

irregular acts by assent of share- 
holders, 99, 100, 557. 

Begord 

contracts of, 111. 

Rectification of Instruments 
actions for, procedure in, 418. 
common intention of parties different 
from expressed intention must be 
shown, 414. 

proof of one party’s intention will 
not do, 415. 

conveyance, new, not required, 418. 
disentailing deeds, 418. 
draftsman, mistake of, 369. 
equitable practice, 412 sqq. 
jurisdiction of the Court in, 412 sqq . 
mistake, ground of, 369, 412. 
option to rectify or set aside in certain 
cases, 417. 

oral evidence, how far admiBBable, 413. 
settlements, 

at whose suit rectification granted, 
417. 

reformation of, according to previous 
articles, 416. 

special rules as to this, 416, 417. 
voluntary, when rectification sought 
by settlor alone, 417. 
wills, no jurisdiction in equity to 
rectify, 418. 

Bhfusal 

form or time of cannot be prescribed 
by proposer, 22. 

Bblease 

in deed of dissolution, cannot be dis- 
puted by party after concern com- 
pletely wound up. 464. 
restricted construction of, in equity, 
406. 

Remedies 

breach of contract for, 528 sqq. 
Representation 

agent: representation of. when prin- 
cipal liable for, 454. 465. 
ambiguous statements. 450. 
as term of contract, 421. 
estoppel by, 517. 
fraudulent. 
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Representation — continued . 
examples of, 443, 444. 
or innocent, 420, 421. 
future, representation as to the, oper- 
ates as contract, if at all, 422, 
inducing contract, 450 sqq. 
infant : 

must be ahown to have misled other 
party, 64. 

representation of full age, 68—65. 
innocent, not necessarily harmless to 
person making it, 420. 

" making representations good," sup- 
posed equitable doctrine of, 422, 
565 sqq. 

married woman : representation of dis- 
coverture by, 66. 
meaning of the word, 155. 
must be made by party to contract, 454. 
and as part of same transaction, 
457. 

opinion, statements of matters of, 450. 
rescission of contract: 

conditions which plaintiff must 
satisfy in action for, 448. 
representation must generally be of 
matter of fact, 448. 
must have, in fact, induced the 
contract, 450, 451. 
muBt not be of mere motive or 
intention, 449. 

silence, when equivalent to, 444, 445. 
warranty and condition, representa- 
tions amounting to, 434 sqq. 

Representatives 

meaning of the word, 158. 


Repudiation op Shares. See Share- 
holder. 


Rescission 

acts treating contract as subsisting, 
460, 461. 

conduct of party misled, 464. 
election to 

affirm or rescind, how determined, 
459, 460. 

rescind must be communicated, 460, 
461. 

what communication sufficient, 

461. 

fraud, option to affirm or rescind con- 
tract for, 458, 459. 
misrepresentation, rescission of con- 
tract for, 448 ssq t 

representation must generally be 
of fact, 448. 

must have, in fact, induced the 
Contract, 450, 451. 
and must be made as part of 
transaction, 457. 

must not be of mere motive or 
intention, 469. 

ownership, acts of, negativing right to 
rescind, 464. 

position of parties, change in: no 
rescission where former position 
cannot be restored, 402. 
purchaser for value, rescission not 


Rescission — ■continued, 

allowed against, 464, 465. 

recovery back of money paid, under 
agreement, 464. 

representatives, right of rescission 
exercisable by and against, 462. 

right of, 

conditions governing, 448. 
on discovering unlawful purpose of 
other contracting party, 386. 
but a completely executed transfer 
of property cannot be rescinded, 
336. 

shares, contract to take: shareholder 
cannot rescind after winding-up, 
466, 467. 

“ surprise " as evidence of fraud, 498, 
499. 

time, reasonable, rescission muat be 
within, 467 sqq. 

undue influence, rescission of contract 
for, 499 sqq. 

value, non-disclosure of fact affecting, 
not alone sufficient to justify, 431. 


Restraint of Marriage. 
See Marriage. 


Restraint of Trade 

combination in restraint of trade, un- 
lawful, 321, 322. 

common law favours absolute freedom 
of trade, 319. 

competition, limits of reasonable re- 
striction, 326 , 327. 

consideration, adequacy of, not en- 
quired into, 325. 

covenant bad for restraint is void, 
no rule as to presumption of bad- 
ness, 327. 
not voidable, 328. 

customers, covenant not to deal with, 
327. 

distances, how measured, 331. 

exclusive service, contract for, must 
be mutual, 332. 

g enerous principles, 326. 

adian Contract Act on, 331. 
life, contract to serve for, good, if 
mutual, 332. 

limited restraints admitted, 324. 
medieval doctrine on restraint of trade. 


monopoly, agreement tending to, 
feeling against in middle ages, 321. 
held void in United States, 323. 
price, specified, undertaking not to 
Bell goods below, valid, 326. 
public policy, restraint in general 
opposed to, 819, 320. 
reasonable, 

cases where restriction has been 
held, 328 sqq. 

restriction muBt be, 319 , 320. 
what is, mast be decided on merits 
of each case, 320. 
and is a question not of fact, but 
of law, 826. 

restriction partly good and partly baa, 

827. 

servant, wrongful dismissal of, dis- 
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Restraint of Trade — continued. 

charges both service and restrictive 
agreement against future competi- 
tion! 207 

society, member of, whose objects are 
in restraint of trade, cannot sue for 
money due to him under rules, 
823, n. 

space, limit of, old common law rule as 
to, now modified, 825 sqq. 
time, limit of, not necessary to valid- 
ity, 825. 

trade secret, contract not to disclose, 
may be unqualified, 826. 
unqualified restraints void, 924. 
unreasonable, cases where restriction 
held to be, 890, n. 

Revenue Laws 
foreign treatment, of 296. 

And see Stamps. 

Reversion 
sale of: 

person in dependent positjon, pre- 
sent rule as to sale by, 497. 
undervalue, voidable for, under old 
law, 492. 

development of the doctrine, 491. 

492. 

its abrogation by 31 Viet. c. 4 
(now replaced by Law of 
Property Act, 1925), 492, 493. 
when rent or covenants run with, 
184 sqq. 

Revocation 

of acceptance, 27 sqq . 
agent’s authority, of, 79, 80. 
communication of, 22, 23, 24. 
death of proposer, revocation by, 29,30. 
express, 22. 

general offer, of, 18, 22. 
insanity as ground for, 30. 
proposal, of. when in time, 20 sqq. 
tacit, 22, 23. 

Roman Law 

as to supervening disability without 
promisor's fault, 223. 
assignee, not entitled to sue in own 
name, 170. 
causa in, 135. 

classification of contracts in, 559. 
corporations, treatment of, in 90 — 92. 
influence of, on early English law of 
contract, 107 sgq. 

principal, death of, effect on agent's 
authority, 80, 

proposal, promise to keep open for 
definite time, 21. 
stipulation in, 108. 

Royal Marriage Act, 267, «. 


Sale 

of future specific product, contract 
discharged by failure of produce, 
289. 

of more expectancy, valid bv English 
law, otherwise by civil law, 818. 


Bale by Auction. See Auction* 

Sale of Goods 

delivery obtained by false pretences 
without any contract! 465. 
failure to deliver in pursuance of sale, 
529, 580. 

Frauds, Statute of, as to, 126. 
fraudulent, effect of, 459, 465. 
horses, sale of, in market overt, 129. 
infant, sale of goods to, not necessaries, 
void by Infants' Relief Act, 51. 
instalments, default in deliveiy of, 
218. 

misdelivery of goods, 865. 
mistake, how sale affected by, 879, 
380, 889. 

price not recoverable where goods sold 
for unlawful purpose, 885. 
purchase by one not meaning to pay is 
fraud, 442. 

repudiation of contract, 218, 214. 
specific performance, in, 540. 
warranty, express, 424. 
warranty or condition upon, 391, 392. 


Bale of Goods Act, 1893: 
applies to lunatics and drunken per- 
sons, 75. 

as to delivery of instalments, 218. 
as to employment of puffer, 446. 
as to liability of infant for necess- 
aries, 57 sqq. 

as to note oi memorandum. 126, 127. 
as to time of payment, 212. 
infant, limited to necessaries, 56. 

Sale of Land 

auction, sale by, employment of puffer, 
446. 

deposit not recoverable after posses- 
sion, 464. 

Frauds, Statute of, as to, 125. 
infant, sale by, voidable, 49. 
lot, mistake as to contents of, due to 
purchaser's want of attention to 
particulars and plan, 886. 
misdescription 

compensator where given, 431. 
of thing sold distinguished fiom 
fundamental error, 394. 
on, effect of, 480 sqq. 
option of, or agreement for re-pui chase, 
409. 

parcels, mistake as to, 886. 
price, mistake as to, 890 sqq. 
purchase of property already one’s 
own, 399. 

purchaser, duty to give information 
in special cases, 486 . 486. 
specific performance with compensation 
where misdescription proved, 480, 
481. 
title, 

effect of special conditions as to, 
487. 

nondisclosure of latent defect, in, 
485, 487. 

vendor’s dutv to give correct des- 
cription, 485, 488. 

but he need not disclose defects in 
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Sale ilsp Land — continued. 
property, 458. 

And see Specific Performance. 
Sale of Reversion. See Reversion. 


Satisfaction 

by stranger, whether a bar to subse- 
quent action on contract, 381. 


Scotland 

law of, as to frustration, 223, 247. 

Seal 

building society, seal of, must bear 
registered name of society, 116, n. 
college, officer directed to affix, is 
agent of college, 94. 
companies required by statute to use 
their proper seal, 115, 116. 
corporate, 

equivalent to signature in bills and 
notes, 103, 180. 

necessity of, in contracts by cor- 
porations, 115 sqq. 
requirement of, a mere .positive rule 
of English law, 93. 
transferable debentures under, nego- 
tiable, 103, 180. 

director, private seal of, use of, on 
behalf of company, 116, n. 
misapplication of, 
corporate, 105. 
private, 108. 

what it means, 115 sqq. 


wages of, not insurable at common 
law, 316. 

Seditious Publications. See Immoral 
Publications. 


Separation Deed 

adultery, subsequent, does not of itself 
ttfoid deed, 289. 

unless contemplated at tune, 262. 
agreements for, between husband and 
wife alone, 68. 

consideration for, 281, 282. 
covenant for payment to wife »n event 
of future separation order, 288. 
effect of, on special points, 281, 282. 
fraudulent, where wife’s real object is 
renewal of former illicit intercourse, 
442. 

future separation, agreement for, void, 
282. 

husband's estate liable for weekly pay* 
ment in covenant, 236. 
reconciliation, 

deed avoided by, 280, 282. 
proviso for, void when parties not 
lawfully married, 280. 
validity of, 280, 281. 


Service 

infant’s contract of, 48, 5G, 57, 61. 


Settlement 

deceased wife’s sister, settlement in 
contemplation of marriage with, 
formerly void, 279, 280. 
disclosure, duty of, in negotiations, 489. 
infant, settlement by, 50 , 52, 61. 

M in fraud of marital right,” 266 , 266. 
not affected by wife’s non-discloBure 
of previous misconduct, 441. 
post-nuptial, how far supported by 
intormal antenuptial agreement, 

515. , * , 

rectification, ot whose suit granted, 
417. 

reformation of, according to previous 
articles, 416. 

And see Infant : Marriage ; ana 
Voluntary Deed or Settle- 
ment. 


Separate Estate 

abolished by Act of 1985... 70. 
cessation of coverture, effect of, ooi. 
debts contracted before marriage, 
liability for, 72. ... u_ 

“ engagement,’ how far bound by 
ordinary rules of contract, 552 . 
engagements, general, rules as to, 551 . 
equitable 

doctrine of, 69. 
history of, 549. 

Limitation, Statute of, analogy of, 
whether applicable to claims a- 
gainst, 67 , 652. 
old law of, 71—73. 
origin of separate use, 549. 
power of binding separate estate, 
earlier doctrines as to, 549 sqq. 
quasi-contracts, whether liable on, 

552, 658. . 

specific performance against, wu. 

Separation 

agreement for, 280—284. 
judicial : effect on wife’s capacity of 
contracting, 60, 69. 


Shareholder 
infant may be, 49. 

and is liable for calls if shares not 
disclaimed, 55. . 

prospectus, only original shareholders 
entitled to rely on. 467. 
ratification by assent of, .99, 100, 557. 
repudiation of shares by, 888, ao r, 
460 , 461, 462 , 466 , 467. 
cannot repudiate after acts ot 
ownership, 400. 

or after change in constitution of 

company, 463. 

or after winding-up, 468, 4w>,, 
467 

diligence of shareholder essential, 

469 

repudiation alone insufficien t, 4W. 
rescission of contract by. on ground of 

not warranted by ltB constitution, 

99. 

And see CoMFany. 
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SttAKU 

contract to toko; misstatements in 
prospectus, 489, 44X. 
numbers, error in, not material, 889. 
repudiation of, 866, 457, 400, 461, 402, 
466, 467. 

sale of, after winding-up, not en- 
forceable, 895. 
transfer of, 129, 162. 

invalid when directors' consent ob- 
tained by fraud, 447. 

And see Company. 

Ship and Shipping. See Chabter- 
party ; Insurance (Marine) ; 
Seamen. 

Slavery 

contract for sale of slaves in Blave 
country not void in England, 349, 
350. 

11 Slip " 

in marine insurance, effect of, 129, n. 
617 sqq. 

recognized for collateral purposes, 518, 
519. 

statutory enactments relating to, 517. 
Social Duty 

whether agreement against, void, 317. 
Solicitor 

agreements with client: champerty, 
308. 

client, presumption of influence in 
contracts with, 480, 481. 
costs, special agreement with client as 
to, 521, n. 
gift to, 480, 481. 
purchase 

by, from client, 480. 
of subject-matter of suit by, 309, 
810. 

uncertiffcated, costs of, not recoverable, 
521. 

Solicitors Aot, 1932 
provisions of, as to costs, 521. 

Specific Performance 
589 sqq. 

ambiguous terms of contract, specific 
performance refused in cases of, 

UW I p 1AIW. 

building contracts, in, 541. 
collateral " representations ” inducing 
contract : non-fulfilment of, 569, 
570. 

compensation with specific performance 
on sale of land, 480 sqq . 
contract not expressing real agreement 
of parties, 410, 411. 
contract of personal service, in, 548. 
damages in addition to, 540. 

in lieu of, 640. 
defence against, 887, 411. 
defined, 589. 

description of property, when vendor 
can substantiate his own, 481, 
discretionary, 541. 


Specific Performance— continued . 
infant, specific performance not 
granted at suit of, 51. 
nor, since Infants' Belief Act, of 
any contract made during in- 
, fancy, 58. 

injunction, compared with, 542. 
married woman, separate estate, speci- 
fic performance against, 661. 
misdescription 

at purchaser’s option where sub- 
stantial and capable of esti- 
mation, 481. 

specific performance at suit of either 
party where variance not sub- 
stantial, 481. 

misrepresentation in collateral agree- 
ment, no ground for, with com- 
pensation, 481, n. 

mistake in expression of contract a bar 
to, 411. 
not granted 

when damages adequate remedy, 
540. 

for debt of~ money claim, 540. 
where lack of consideration, 541. 
parol addition to or variation in terms 
of agreement, 411, 4127 
personal service, in contract of, 543. 
purchaser bidding for wrong lot, 386. 
rules as to. 540. 

Sale of Goods in, 540. 

Land, in, 540. 

undervalue, whether specific perform- 
ance can be refused for, alone, 490. 
value, non-disclosure of fact affecting, 
may be bar to, 430. 
voluntary covenant, specific perform- 
ance of, not granted, 153. 
when granted, 540. 

Spiritual Influence 
its relation to undue influence, 485. 
treatment of, by French law, 571. 

Stamps 

foreign laws as to, effect of, 297. 
stamp duties in general, 519. 
unstamped document, when admissible 
as evidence, 519. 

variation of contract by subsequent 
unstamped agreement, 520. 

State 

agreements against interests of, not 
enforceable, 353. 

Statute of Frauds. See Frauds, 
Statute of. 

Statute of Limitation. See 
Limitation, Statutes of. 

Statutes 

prohibitory, 

construction of, 268, 
policy of, 266 , 269. 
statutory conditions affecting pro- 
fessions , 520 sqq. 
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“ SWUNG Prosecution i * ’ 301 sqq. 

Btavumov 

ill Roman law, 108. 


Stranger 

conditions lb be performed by, must 
be performed at obligor'e peril, 229. 
liability in tort for procuring breach 
of contract, 169, n. 
satisfaction of contract by, whether it 
oars action, 881. 

to contract, cannot sue on it, 166 sqq. 

Surety 
discharge of: 

by misrepresentation or conceal- 
ment on. part of creditor, 428, 
429. 

by subsequent dealings between 
creditor and debtor, 261. 
entitled to 

benefit of securities, 262. 
information as to real nature of 
transaction, 428. 
but creditor not bound to volun- 
teer information, 428. 


“ Surprise m 

whether a ground of relief against 
contracts, 498, 499. 


Tallies 
use of, 113. 


Telegraph 

communication of acceptance by, 26, 
28. 


Term s 

of contract, must be certain, 34. 


Testator 

agreement to influence, void, 319. 


Third Parties 

cannot sue on contract, 166 sqq. 
apparent exceptions to this rule, 
166 sqq. 

consent of, obtained by fraud, 447. 
effects of contract as to, 158 sqq. 
fraud on, 

not presumed, 260. 
vitiates contract, 258 , 260. 
instmment not rectified against' in- 
terests of, 415. 

promise to make contract with, 39. 
rights of, where goods obtained by 
fraud* 465, 466. 


14 Third Person m 
meaning of, 156. 


Ticket 

special conditions attached to. 
See Railway Company. 


Time 

when of essence of contract in equity, 
407, 408. 

may be made so by express agree* 
ment, 406, 407. 

within which contract must be 
rescinded, 467 aqq. 


Time Table 

effect of statement in, 12, 13. 


Tippling Aot 

small debts for spirits made not 
recoverable by, 525. 


Title of Honour 

agreement to procure for money, 
void, 300. 


Tort 

“ founded on contract," infant not 
liable for, 62. 

liability of corporations in, 95, 96. 


Trade 

agreements in restraint of. See 
Restraint of Trade. 
contracts of corporations in course of, 
need not be under seal, 117, 118. 


Trade Unions 

agreement for strike not enforceable, 
322. 

but not a criminal offence by the 
common law, 322, n. 
certain agreements of, lawful but not 
enforceable, 525, 526. 


Trading Corporations 
contracts with, 117, 118. 


Trading with Enemies 
contracts dissolved or suspended by 
war, 292, 293, 

neutral trade with belligerents not 
unlawful, 295. 

without licence from crown, illegal, 
292. 


Trading with the Enemy Act, 1939... 
78, n. 


Trespass 

agreement to commit, void, 258, fi. 
liability of corporation for, 96. 



Twit 

agreement to commit breach of, void, 
056, n. 

alignment of, 171, 
bow far in the nature of contract, 
168, sqq. 
trustee, 

contracting in his own name alone, 

effect of, 81, 

must 

account to cestuis que trust 
notwithstanding collateral ille- 
galiffy, 848. 

be impartial as between cestuis 
que trust, 566. 

notice of assignment to, 178, 174. 


Undob lNfLOBNCE^cont«»tted. 

influence material if exerted by, 

800. 

“ surprise M as evidence of, 496, sqq. 
undervalue, how far material, 467 

m- 

voluntary settlements, when Bet aside, 
479. 

in favour of parent , 490. 
wills, presumption does'ftot extend to, 
477, n. 


United States, Law of 
destruction or seizure of leased pro- 
perty, 225. 


Undervalue! 

does not itself avoid contract, but may 
be evidence of fraud, &c., 487. 
whether specific performance can be 
refused for, 490. 


Undue Influence 
acquiescence in cases of, 501. 
age of person conferring benefit not 
material, 479, 480. 

captation, doctrine of, in French law, 
571. 

“ oatching bargains,” rules of equity 
as to, 492 , 493 , 494. 
confirmation in cases of, 501. 
delay in cases of, 501. 
equitable doctrine of, 474, sqq. 
expectant heirs, protection of, 

490, sqq, 

family arrangements, no presumption 
against, 482, 468. 

father and son, transactions between, 
presumption of influence, 480. 
fiduciary relation, 

duty of persons in, 480, 481. 
undue influence apart from, 487. 
gifts, voluntary, 481. 
husband and wife/ doctrine does not 
apply to, 477, u. 

medical attendant and patient, doc- 
trine applies to, ~485. 
parent and child, relation analogous 
to, 484. 

presumption of influence, 

evidence required ^lo rebut, 480 sqq. 
from certain relations, 475 , 486. 
proof, burden of, 475, 476, 479, ISO, 
486. 

proof of, what amounts to, 407, 486. 
rescission of contract for, 499 sqq. 
reversionary interests, sale of, by 
persons in dependent position, 497. 
reversioners, protection or, 490 sqq. 
settlements, voluntary, when set aside, 
479. 

in favour of parent, 480. 
solicitor 

and client, relations analogous to 
484- 

fmvoiu.se by, from client, 468. 
spiritual influence, 485. 
stranger to contract, whether undue 


Unlawful Agreements 
agent must account to principal not- 
withstanding collateral illegality, 
312. 

bail, agreement for indemnity by 
accused illegal, 302. 
commission note given for using in- 
fluence with government officials, 
void, 297, 298. 

compounding offences, agreements for, 
void, 301, 302. 
conflict of laws 

as to lawfulness, what local law 
governs, 347, sqq. 
in time, contract dissolved by per- 
formance becoming unlawful, 
353, 354. 

consideration, unlawful, avoids whole 
agreement, 334. 

creditors, agreement in fraud of, 
258, sqq., 346. 

divorce suit, agreement for collusive 
conduct of, void, 302 , 852. 
evidence, extrinsic, illegality may 
always be shown by, 389. 
foreign law, agreement forbidden by, 
282, n. 

ignorance of law, bow far material, 
where immediate object not unlaw- 
ful, 840. 

immediate object, where unlawful, 
avoids whole agreement, 884. 
insurance void where voyage illegal to 
• knowledge of owner, 886. 

intended unlawful use of subjeot- 
mattter of 'contract, 884. 
innocent party may rescind on dis- 
covering such intention, 884. 
intention, unlawful, must be shown to 
have existed at date of agreement 
where immediate object not unlaw- 
ful, 889. 

knowledge of party as to object being 
unlawful, 855. 

marriage within prohibited degrees, 
contract for, 266. 

money paid under, recovery bade, 844. 
morals, agreements contrary to, 979 
sqq. 

newspaper, agreement by, to refrain 
from criticism of company, Unen- 
forceable, 814. 
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agreement to commit, 266, 

' offence, agreement to commit, 256. 
payments under, when recoverable, 
841, 946. 

can always be recovered when 
agreement not executed, 948. 
unless agreement criminal or 
unmoral, 848. 

presumption of unlawful intention 
where agreement illegal, 841. 
promises, where independent, lawful 
ones enforceable, 893. 
property parted with under unlawful 
agreement: conditions for recovery 
or, 944 sqq. 

public policy,' agreements contrary to, 

286 sqq. 

publication, immoral, agreement relat- 
ing to, void, 284 , 286. 
restraint of trade, agreements in, 

919 sqq. 

seamen's wages, policy of insurance 
of, void, 916. 

security given for payments under 
unlawful agreement, void, 337. 
separation, 

future, agreement for, void, 283. 
immediate, agreement for, good, 
280. 

settlements in fraud of marital right, 
265, 266. 

slaves, contract for sale of, made and 
to be performed in slave state, 
recognized in English Courts, 349, 
950. 

statute, agreements illegal by, 267 

sqq. 

surety, contracts between principal 
debtor and creditor to prejudice of, 
261. 

testator, agreement to influence, 819. 
title of honour, agreement to procure 
for money, void, 900. 
wagers, void, but not illegal, 274. 
wrong, civil, to third person, agree- 
ment to commit, 2S8, n. 


Usury Laws 

effect of repeal on subsisting loans, 

526. 

repeal of, has not altered doctrine of 
“ catching bargains," 491. 


Variation 

oral, of written contract, available for 
defendant but not for, plaintiff, 

411. 


Vendor and Purchaser 
See Sale op Land; Specific Per- 
formance. 


Vis Major 

jne an ing of, 282 sqq. 


Void and Voidable 
agreement may be void without being 
forbidden, nr pie$ k versa, 272. 
confusion and distinction between 
these terms, 9, 6, 9. 
contract depending on persooNd skill 
made void, not voidable, by subse- 
quent disability, 294, 299 , 
deed void in part by statute* not 
necessarily void altogether, 338, 
infant’s contract voidable, not void, 
40. 

lunatic; contracts of, when void or 
voidable, 74 sqq . 


Voluntary Covenant 
specific performance of, not granted, 
153. 


Voluntary Deed or Settlement 
at whose suit set aside: old rule in 
equity, 479. 

deed not rectified against grantor, 417. 
impeachment of : burden of proof, 478. 
readily set aside, 479. 
revocation, power of, not necessary to 
validity, 479. 

undue influence, presumption of, 479. 
i4nd *ee Undue Influence 


Wagers 

“ cover." money or securities deposited 
as, recovery back of, 344. 
deposit, recovery of, from stakeholder, 
344. 

excise duty, on future amount of, 
void, 286. 

former treatment of them at common 
law, 286 , 286. 

loan to be used for and to abide result 
of, not recoverable, 276. 
money 

paid for, on request, not recover- 
able, 274, 276. 

won upon, not recoverable, 274. 
past collateral legislation relating to, 
276. 

promissory note given for, treated as 
without consideration, 274 , 276. 
void by statute * but not illegal, 274. 


War 

alien enemies, position of, 77, 78. 
defence regulations, effect of, on per- 
formance of contract, 246, 246 
effect on subsisting contracts, 298. 
frustration or interruption by requisi- 
tions or acts of enemy, 245, 246. 
hostilities against friendly nation, 296, 
296. 

partnership between subjects of two 
hostile countries dissolved by, 294. 
trading with enemies, 292 sqq. 
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by seller of fact unknown to 
buyer, not necessarily a, 424. 
condition, or, on sales of goods, 891, 
802. 

effect of, as distinguished from con- 
dition, 424, 425. 
express, on sales of goods, 424. 
fraud, relation of, to, 422. 
implied, 

in contract to marry, 87, n. 
in sales of goods, 494. 

Lord Bowen on, 220. 
of agent’s authority, 87. 


Will 

contract to make disposition by, 
lawful, 319. 
mistake . 

cannot be' rectified, but general 
intention may take effect 
against particular words, 416, 
564, 565 

execution of wrong document 
wholly inoperative, 876, n 
testator, agreement" to influence, void, 
319. 

undue influence, presumption of, 
never applied to, 477, n. 


\ 

i 

Winding -up J 

of insurance companies, application of i 
prohibitory stamp laws to policies, 

right to proceed with creditor’s peti- * 
tion for, not saleable, 811. 
secret agreement for conduct of, void, 
808. \ 
shares cannot be repudiated after, 
463, 466, 467. 


Writing 

agreements m, not varied by parol 
evidence, 195 sqq. 
but may be construed by evidence 
of special meaning of terms, 198. 
or supplemented by customary 
terms, 200. 

contracts in, not a special cI&bs in 
English law, 139, n. 


Wrongful Dismissal 
damages in, 531, 532, 537. 






